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| - PREFACE | 
“This volume of ‘Decisions of the Department of fie Titer’ lor covers 
the period from January 1, 1961, to December 31, 1961. It. includes 


the most important. administrative decisions and legal opinions that 
were rendered by officials of the Department during the period. 


The Honorable Stewart L. Udall served as Secretary of the Interior 
during the period covered by this volume; Mr. James K. Carr served © 


as Under Secretary; Messrs. Frank P. Briggs, John A. Carver, Ken- 
neth Holum, and John M. Kelly served as Assistant Secretaries of the 


Interior; Mr. D. Otis Beasley served as Administrative Assistant | 
Secretary; Mr. Frank J. Barry served as Solicitor of the Department — 


_ of the Interior. Mr. Edward W. Fisher served as Deputy Solicitor. 


This volume will be cited within the Department of the Interior z 


as “68 LD.” . 
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Page 1-—Heading omitted, should read Decisions of the Department oF the 
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| Page 13—Line 16 Fndings of Fact: ana Decision, should read Bindings of 
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Page 89-——Lines 25 and 26 should be struck out—omitted ; and line 27, . 
which has (5th word) “ony” should read “only. = 
‘Pages 75 and 76—Heading Hstate of Elaine Looking and ante Looking * oa 
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1961, should read General Hecavating Companys IBCA-188, tee DP ys 
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Page 142—Line 28 Ty “Ua Machine and Toot Company, ‘should read Pras. 
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— 268 P. 2d 582, o84-85 (Okla. 1954). 
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. (9th Cir. 1955) should read Thompson v. Undegraff, 200 P. 2d 912, 918 


(Okla. 1953) ; ef. Alaska Freight Lanes: v. Harry, 220 . F. od a7, 275 (9th 
Cir. 1955). 
Page 167—Footnote 2, lines 4. and 5 La Voie Ta tengiorien Pies ASBCA 
8796 (January 8, 1959), 59-1 BCA par. 2017, should read La Voie Labora- 
tories, Inc., ASBCA, 3796. (January 8, 1959) 59-1 BCA par. 2071; 
- Page 188—Bottom of page, colon should follow the word carriers. . 
Page 195—Line 24, On October 16, 1961, should read On October 16, #651. To 
Page 195—Footnote 1, 300 CFR, should read 80 OFR. 


‘Page 216—Footnote 6, Line 2, L. D. Shilling Co., fae (Supp.), should os 


read L. D. Shilling Co., EBCA-23. (Supp.). . 
Page 219-—4 Lines from bottom, some. of. the pervious sir ita * KF “should 
read, some of the previous strata * * *, 
Page 275—Line 18 (Solicitor. Memomandum) should read, _ (Soticitor 
- Memorandum). 7 . 
_ Page 372—Line 12 predetermined prices is not effected, aiould read. pre- 
determined prices is not affected. ; | 
- Page 389—Lines 25 and 26, U.S. v. Brown, 880 U.S. 18, (8, should read, US. 
cane Brown, beg U.S. 18, a7. 
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: CUMULATIVE INDEX TO SUITS FOR JUDICIAL REVIEW OF DEPART- 


MENTAL DECISIONS PUBLISHED IN INTERIOR DECISIONS 


“The table below sets out in alphabetical order, arranged according | 
to the last name of the first party named in the Depaxanent’s decision, 


beginning with volume 61, judicial review of which was sought by one 


: _all the departmental decisions published in the Interior Decisions, 


of the parties concerned. The name of the action is listed as it appears” 


on the court docket in each court. Where the decision of the court 


has been published, the citation is given; if not, the docket number : 


and date of final action taken by the court is set out. If the court 
issued an. opinion in a nonreported case, that fact is indicated; other- 


wise no opinion was written. Unless otherwise indicated, all suits | 
- were commenced in the United States District Court for ‘he District - 


of Columbia and, if appealed, were appealed to the United States 


- Court of Appeals for the District of Columbia Circuit. Finally, if. 


judicial review resulted in a further departmental decision, the depart- 
mental decision is cited. Actions shown are those taken. prior to the 
end -of the year covered by this volume. 7 


- Maw Barash, The Tenak Company, 63 if D. 51 - (1956) 


3 Mu av Barash v. Dougias McKay, Civil Action No. 989-56. ‘Judgment for 

- defendant, June 13, 1957; reversed and remanded, 256 F. 2d. 714 (1958) ; 
judgment for plaintiff, December 18, 1958, U.S. Dist. Ct. D. C., ‘66 LD. ill 
(1959). | | . | 


The California Company, 66 L D. 54 (1959) 


The California Company vy. Stewart 1. Udall, Civil Action No. 980-59, | 


| Judgment for defendant, October 24, 1960 ee Affirmed, 288 F. 2d 
384 (1961). 


7 Columbian Carbon aie M es Liss, 63 L.D. 166 (1986) 


Merwin. E. Liss v. Fred A. Seaton, Civil Action No. 8283-56. Judgment 
for defendant, January 9, 1958. Appeal dismissed for want of. prosecution, 
September 18, 1958, D.C. Cir. ‘No. 14,647. . 


~ C. deArmas, Jr., P. A. McKenna, 63 LD. 82 (1956) 


Patrick A. MeKenna ‘v. Clarence A, Davis, Civil Action No. 2125-56. ‘ 
“Sudement for defendant, June 20, 1957; affd, 259 I. 2d- 730 (1958) ; cert. ) 


denied, iis U. S. 835 (1958). 
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Saree Farrellyet al. 62 LD. 1 (1955) 
. John J. Farreliy and The Fifty-One Oil Co. v. Dougias Mokay, Civil 
Action No. 3037-55. J udgment for plaintiff, October 11, 1955; no appeal. 


franco Western Oil Company et al., 65 I.D. 316, 427 (1958) 


Raymond J: Hansen vy. Fred A. Seaton, Civil Action No. 2810-59. Judg- | 
ment for plaintiff, August 2, 1960 (opinion). No. appeal taken. . 


 Gabbs Exploration Co., 67 I.D. 160 (1960) 


 Gabbs Haploration Company v. Stewart L. Udall, Civil eer No. 219-61. 
J udgment for defendant, December 1, 1961. Appeal filed. =. 2 


Stantey Garthofner, Duwalt Brothers, 67 1.D. 4 (1960) 


Stanley Garthofner v. Stewart DL. Udall, Civil Action No. 4194-60. Judg- 
ment for plaintiff, November 27, 1961. No appeal. 


Nelson A. Gerttula, 64 I.D. 225 (1957) 

Nelson A. Gerttula v. Stewart L. Udall, Civil Action No. 685-60. Judg- 
ment for defendant, June 20, 1961; motion for rehearing denied, August 3, 
1961 ; appeal taken. 


Raymond J. Hansen et al., 67 I.D, 362 2 (1960) 


Duncan Miller v. Stewart L. Udall, Civil Action No. 3470-60. Judgment 


for defendant, June 23, 1961. 
Robert Schulein vy. Stewart L. Udall, Civil Action No. 4131-60. Judgment 
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Max L. Krueger, Vaughan B. Connetly, 65 I.D. 185 (1958) 


Maa L. Krueger v. Fred A. Seaton, Civil. Action No. 3106-58. Complaint. 
dismissed by plaintiff, June 22, 1959. 


Wade McNeil et al. 64 I.D. 428 (1957) 


Wade MeNeil v. Fred A. Seaton, Civil Action No. 648-58. Judgment for 
defendant, June 5, 1959 (opinion) ; reversed, 281 F. 2d 981 (1960). 

Wade McNeil v. Albert K. Leonard et ai., Civil Action No. 2226, United 
States District Court for the District of Montana. Dismissed, November 24. 
1961: (opinion). 


Salvatore Megna, Guardian, Philip 1. Garigan, 65 3 D. 33. (1958) 


_ Salvatore Megna, Guardian ete. v. Fred A, Seaton, Civil Action No. 468-58. 
Judgment for plaintiff, November 16, 1959 ; motion for reconsideration denied,. 
December 2,1959. No appeal. 


Duncan Miller, Louise Cuceia, 66 LD. 388. (1959) 


Louise Cuccia and Shell Oil Company vy. Stewart. L. Udall, Civil Action. — 
No. 562-60. Judgment for defendant, June 27, 1961; “no appeal taken. 


— Henry 8. Morgan et al., 651. D. 369 (1958) 


Henry 8S. Morgan v. Stewart r. Udall, Civil Action No. 3248-59, J easnene 
for defendant, February 20, 1961 rope: Appeal filed. 
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| Richard L. Oelschlaeger, 61 L.D. 237 (1960) 


7 Richard E. Oelschilaeger ‘vy. Stewart L. baal Civil Action No. 4181-60. - 


Suit pending. 
a OF a Parcell et at., 61 1. D. 444. (1954) 


Cc. W. Parcel et al. v. Fred A. Seaton et als ‘Civil Acton No. 2261-55. 
J udgment for defendants, J une 12, 1957 ee No papper 


- Philip Petroleum Company, 61.1.D. 93 (1953) — 


. Phillips Petroleum Company Vv. Douglas M CK ay; Civil ‘Action No. . 5024-58. 
J udgment for defendant, July 11; 1955 hopinion ys: No oe 


Richfield Oi Corporation, 62 I. D. 269 (1955). 


‘Richfield - Oil Corporation: y. Mred A. Seaton, Civil Action No. "9820-55, . 


Dismissed ‘without prejudice, March: 6, 1958. » 


| The Texas Company, Thomas G. Dorough, John Snyder, 61 L dD. 367 
(1954) | 


The. Texas Snipa vy. Fred A. Seaton et at, Civil Action No. 4405-54. 
Judgment for plaintiff, August 16, 1956 (opinion) ; ; affd on nee ne 256 
FE. 2d 718 (1958). 

Estate of John Thomas, Deceased Fae Allottee No. 223 and Estate 
of Joseph Thomas, Deceased Umatilla Allottee No. 877, 64 L.D. 401 
(1957) 


Joe Hayes v. Fred A. Seaton, Secretary of the Interior, Civil Action No. 


- 859-581. On September 18, 1958, the court entered an order granting de-~ 


“fendant’s motion for judgment on the pleadings or for summary judgment. 
The plaintiffs appealed and on July $, 1959, the decision of the District 
Court was affirmed, and on October 5, 1959, petition for rehearing en baue 
was denied, 270 F. 2d 319. A petition for a writ of certiorari was filed 
January 28, 1960, in the Supreme Court. The petition was denied on 
October 10, 1960, rehearing denied November 21, 1960. 


Union Oil Company of California, Ramon P. Colwert, 65 LD. 245. 


(1958) 


Union Oil Company of California v. Stewart L. Udall, Civil Action No. 
3042-58. Judgment for defendant, a 2, 1960 (opinion). Affirmed, 289 
F. 2d 790 (1961). ; 


United States v. Alonzo A. Adams et ae 64 LD. 221 (1957 y. 


_ Alonzo A. Adams et al. v..Paul B. Witmer et al., United States District 
Court for the Southern District of California, Civil Action No. 1222-57-Y. 


Complaint dismissed, November 27, 1957 (opinion) ; reversed and remanded, 


871 F. 2d 29 (9th Cir. 1958) ; on rehearing, appeal dismissed as to Witmer; 
petition for rehearing by Berriman denied, 271 F.2d 37 (1959). 
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_ Harl Rk, Wiseman, District Director. of Internal Revenue, Civil Action No. 
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and the plaintiff dismissed the suit: without pregudice as to the other de- 
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modified, 42 L.D. 472. 

Burgess, Allen L. (24 L.D. 11); ; over- 
ruled so far as in conniehs a2 L.D. 
321. 


-| Burkholder ». Skagen (4. LL.D. 166) ; . 


overruled, 9L.D.153. | 
Burnham Chemical Co. v. United States. 
Borax Co. et al. (54 I.D. 183) ; over- 
ruled in substance, 58 I.D. 426, 429. 
Burns, Frank (10 L.D. 365) ; overruled - 
so far as in conflict, 51 L.D. 454. 
Burns v. Bergh’s Heirs (37 L.D. 161) : 
vacated, 51 L.D. 268. | 
Buttery v. Sprout (2 L.D. 298) ; aes | 
ruled, 5 LL.D, 581. 


Cagle. v. ‘Mendenhall (20 ED: 447 ); | 
overruled, 238 L.D. 533. 

Cain et al. v. Addenda Mining Co. (24 
L.D. 18) ; vacated, 29 L.D. 62.. 
California and Oregon Land Co. (21 

L.D. 344) ; overruled, 26 L.D, 453. 
California, State of (14 L.D. li va- 
cated, 23 L.D. 230. | 
California, State of (15 L.D. 10); over- 
ruled, 23 L.D. 4238. ; 
California, State of (19 L.D. 585) va- 
cated, 28 L.D. 57. 
California, State of (22 L.D. 428) - over- | 
ruled, 32 L.D. 34. | 
California, State of (82 L.D. 346); va- — 
‘eated, 50 L.D. 628. (See 37 L.D. 
.499 and 46 L.D. 396.) 
California, State of (44 L.D. 118) ; over- | 
-Tuled, 48 L.D.98. |. 
California, State of (44 L. D. 468) : ; over- 
ruled, 48 L.D. 98. 
California, State of v. Moccettini (19 
L.D. 359) ; overruled, 31 L.D. 335. 
California, State of v. Pierce (9 C.L.O. 
118) ; modified, 2 L.D. 854. 

California, State of v. Smith (6 L.D. 
543) ; overruled, 18 LD. 348. 

Call v. Swain (3 L.D. 46); ; overruled, 
18 L.D. 378. | 

Cameron Lode (13 L. D. 369) ; overruled 
so far as in conflict,.25 L.D. 518. | 

Camplan v. Northern Pacific R.R. Co. 
(28 L.D. 118) ; overruled so far as in 
eonflict, 29 L.D. 550. oe 
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"ruled, 26 L.D, 453. 


Case v. Kupferschmidt (30 LD. 9): 


: overruled SO far as in conflict, 47 
LD. 406. 


Castello. v. Bonnie (20 L.D. sil) ; over-.| 


ruled, 22 L.D. 174. - 
Cate v. Northern Pacific Ry. Co. (41 
L.D., 316) ; ; overruled so. far: as in 
conflict, 48 L.D..60. 9 
Cawood. v. Dumas (22 L.D. 585): - va- 
cated, 25 L.D,. 526. 
‘Centerville Mining and Milling oe (39 
LL.D. 80) ; no longer controlling, 48 
 ZL.D. 17. 
Central Pacific R.R, Co. (29 L.D. 580) : 
. ‘modified, 48 L.D. (5S. . 
Central Pacific R.R. Co. 0. Orr (2 Lv. 
525): over ruled, V1 L.D, 445. ae 
Chapman. v. Willamette _ Valley - and 
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(138 L.D. OL); overruled, 20 L.D. 259. 


as aci v. Clark: (27 L.D, 334) ; ‘modi- 


- fled, 27 L. D. 532. 

- Chicago Placer Mining Claim (84 7 D. 
9); overruled, 42 L.D. 453. _ 

Childress et al. v. Smith (15 L.D, ora : 
overruled, 26 L.D. 458. 

Chittenden, Frank O., and Interstate 


Oil Corp. (50 L.D. 262); overt 


so far as in conflict, 53 I.D. 228. . 
‘Christofferson, Peter (3 L.D. 329) ; . 
| Inodified, 6 L.D. 284, 624. 

Claflin. # Thompson — ve L.D. 279) ; 
-~ overruled, 29 L.D. 698.... ~~ 
Claney v. Ragland (38 LD. 550). 
— 43 LD. 4835.): .* 

~ Clark; Yulu 8. et al. (A-22852) Webrd: 
_.. ary 20, 1941, unreported; overruled 
go far as in conflict, 59 I.D. 258, 260. 
- Clarke, C. W. (82 L.D. 233) ; overruled 

so far as in conflict, 51 L.D, 51. 
Cline v. Urban. (29 L.D. 96) ; overruled, 
46 L.D. 492. . 

Clipper Mining Co. (22 L.D. 527); no 
’ longer followed in part, 66 LL.D. 417. 
Cochran v. Dwyer (9 L.D. 478). (See 
—* 89 LD. 162, 225.) °° | 
Coffin, Edgar A. (33 L.D. 245) : ; over- 
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Coffin, Mary EB. (84 LD. 564) ; over- 


| ruled so far as in conflict, 51 L.D. 51. 
Colorado, State of (7 L.D. ee over- 


- ruled, 9 L.D. 408, 

Condict, W. C. et al. (A-23366) Ju une 
24, 1942, unreported ; overruled sofar . 
‘as in. conflict, 59 L.D. 258-260. 

Cook, Thomas C. (10 L.D. ae 

_ 89 L.D. 162, 225.) 


{ See 


| Cooke v. Villa (17 L.D. 210) ; vacated, 


19 L.D. 442. : 

Cooper, John WwW. (15 LD. 285) ; ; over-- 
ruled, 25 L.D. 113. 

Copper Bullion. and. Morning Star Lode 
Mining Claims (35. LD. 27 0: ‘(See 
39 L.D. 574. - 

Copper Glance: ‘Lode. (29 | L. D. B42) : : 
over ruled so far as. in conflict, Do ID. 


348, o 
Corlis 0: Northern Pacific RR. Gor (23 _ 


LL.D. 265) ; vacated; 26 L.D. 652. 


Cornell v. Chilton a LD. 158) ; over- 


:. ruled, 6 L.D. 483. 


| Cowles v. Huff (24 L.D. 81) ; sotinea 


28 LL.D. 515. 
Cox, Allen. a (30. L.D. 90, 468) 3 > va- 
cated, 31 L.D. 114. 


Crowston v. Seal (5 L.D. 213); over- 


' ruled, 18 L.D. 586. 
Culligan v. State of Minnesota (34 ee D. 
22) ; modified, 34 L.D. 151. 


Cunningham, Jobn (32 L.D, 207 yy moor 


fied, pee L. D. 456. 


Dailey Clay Products Co., The (48 I L. D. 
429, 431) ; overruled so far as in’ con- 
flict, 50 L.D. 656. | 

Dakota Central R.R. Co, v. Downey (8 
L.D. 115) ; modified, 20 L.D. 181. 

Davis, Heirs of (40 L.D. 573); over- 
ruled, 46 L.D. 110. 

DeLong v. Clarke (41 L.D. 278) : wioat- 
fied so far as in conflict, 45 L.D. 54. 

Dempsey, Charles H. (42 L.D. 215); : 
modified, 43 L.D. 300, 

Denison and Willits (11 C. L.O. 261) ; ; 

overruled so far as in conflict, 26 
L.D. 122. 

Deseret. Irrigation Co. et al v. Savied 
River Land and Water Co. (40 LD. 
- 463); overruled, 51 L.D. 27. | 


> eee ‘TABLE OF OVERRULED» 
Devoe Lizzie AL ©. LD. 4); ; ‘modified, 
‘5 LD, 429. : 
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Dierks, Herbert (36 L.D. 367 3 over: | | 
Federal Shale Oil. Co. (58 LD. 213) : : 


E ‘ruled - “by the unreported case of 
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Dixon Vv. Dry Gulch Irrigation Co. (45. 
LL.D. A); overruled, 51 L.D. 27." 


My Douglas and Other Lodes (34 ° LD: 


556); modified, 43 L. D. 128. 
-Dowman v: Moss ' (19 L.D. 526); over- 
ruled, 25 L.D. .82.. 
Dudymott 0. ‘Kansas Pacific RR. Co. 
(5 C.L.0. 69) ; overruled so far as in. 
_ conflict, 1 L.D. 345. a 
Dunphy, Elijah M.: ( 8 L. D. 102): over- 
ruled so far as in conflict, 36 L.D. 
— p61. | 
Dyche v. Beleele (24 L. D. 494) ; modi- 
fied, 43 L.D. 56. 


Dysart, Francis J. (23 L.D. 282) ; modi- is 


_ fied, 25 LD. 188. 


aston, “Wrancis E. (27 L.D, 600) over- 
ruled, 30 L.D. 355. Pe 

East Tintic Consolidated Mining Co. 
(44 L.D. 255) ; vacated, 43 L.D. 80. 


*Blliott v. Ryan (7 L.D. 322); over- 


_ ruled, 8 L.D. 110. (See 9 L.D, 360.) 

El Paso Brick Co. (37 L.D. 155) ; over- 

., ruled so far as in confilct, 40 L.D. 
199. 

Elson, William C. (6 LD. 190); over- 
* ruled, 37 L.D.3380..° 

Emblem. vo. Weed (16 L.D. 28) 5 modi- 

fied, 17 L.D. 220. | 
Epley v.. Trick (8 L.D. 110) ; eorerenioa: 
9 L.D. 360. ae 

Hrhardt,. Finsans (36 L.D. 154) 5 over- 
ruled, 38 L.D. 406. - 

sping v. Johnson (37 L.D. 708) 5 over- 
-Tuled, 41 L.D. 289. . © © = 

Ewing ». Rickard - L.D. 146) ; bf “over-. 
ruled, 6 L. D. 483.. ton & 


Falconer ~. Price (19 L. D. ‘is7 ds over- 
ruled, 24 L.D. 264. 
Fargo No. 2 Lode Claims * (37 L.D. 


404) 5 modified, 43 L.D. 128; over- | ne Se 
Galliher, Maria (8 C.L.0. 137 ds ; over- 


ruled SO. far as in | conflict, 55 ID. 
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aule A 80, far as in conflict, 52 L.D, Fi 
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Febes, J ames H. (87 LD. 210) over- ~ 


ruled, 48 L.D. 183. 


overruled so far as in contlict, 5d I. D. 
~ 290. 


| Ferrell ‘et al: v. Hoge et al. (18 L:D. 


81) ; 3 overruled, 25 L.D. 351. .* 
Fette v. Christiansen. (29 L.D. 710) ; = 
overruled, 34 L.D. 167. | 
Field, William ©. (1 LD. 68); overe 
ruled so far as in conflict, 52 LL.D. 
‘473. 
Filtrol Company v. Brittan and Echart 
_ (1 L.D. 649) ; ‘distinguished, 5D I. D. 
‘605. . . 
Fish, 
. 13 L.D. 511. 
Fisher v. Heirs of Rule (2 LD. 62, 
64); vacated, 48 L.D. 217. 


Mary (10 L.D. 608) ; : modified, 


| Fitch v. Sioux City and Pacific RR. | 


Co. (216 L. and R. 184); overruled, 
17 L.D. 43. | 

Fleming v. Bowe (13 LD. 78): over- 

ruled, 23L.D.175. - | 

Florida, State of (17 L.D.. 855) ; ; 

. versed, 19 L.D. 76. 

Florida, State of (47° LD. 92, 98): : 
overruled so far as in conflict, BL 
L.D. 291.. 

Florida Mesa. Ditch Co. “a4 L D. ee ; 
overruled, 27 L.D, 421. 
Florida Railway and Navigation Co. v. 

Miller (3 1.D. 324) ; modified, 6 L.D. 

716; overruled, 9 L.D. 237. . 
Forgeot, Margaret (7 L.D. 280); ; Over- 

ruled, 10 L.D. 629. ; 
Fort Boise ‘Hay Reservation 6 L.D: | 

16) ; overruled, 27 5.D. 505. | 
Freeman, ‘Flossie’ (40 an D. 106) ; : ; over- 
_ ruled, 41 L.D. 63. 


Freeman 0. ‘Texas and Pacific Ry. Co. 


(2 L.D. 550) ; overruled, 7 L.D. 18, 
Fry, Silas A. ad L. D. 20) 5 3 modified, 
_ ol L.D. 581. 


ruled, 1 LL.D. 57. 
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published) ;” overruled SO far as in 
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«89 LD. 162, 225.) | 
Garrett, Joshua - (T CLO. 35) ‘over- 
_. ruled, 5 LD. 158. | . 
Garvey v. Tuiska. (41 L.D. 510) ; modi- 
fied, 43 L.D. 229. 
Gates. v. California and ‘Oregon RR: 
Co. (5 C.L0. 180) ; overruled, 1 L.D. 
Gauger, ‘Henry (40 L.D. 221); : “over- 
ruled, 24L.D. 81.0 
Giesaon v. Pent (14 LD. 875 ; 15, L.D. 
286) ; ‘vacated, 58 L.D. 447; overruled 
“So far as in conflict, 59 LD. 416, 422. 
Gohrman v Ford (8 C.L.0. 6): ; over- 


_ (See 


ruled $0 far as in conflict, 4 L. D. 580. 


Golden. Chief “A? Placer Claim (35. 

* LD. 557) ; ‘modified, 87 L.D. 250. 

‘Goldstein v. Juneau Townsite (23 L.D. 

. 417) ; vacated, 31 L.D. 88, ? 

Goodale v. Olney (12 L.D. 324) 5 ‘dis- 
_ tinguished, 55. 1.D. 580. | 

Goteho. Townsite v. Jones (35 L.D. 18): = 
“inodified, 87 LD. 560. | 

Gowdy D.. Connell : ar L.D. 
eated,.28 L.D. 240, 

Gowdy. v.. Gilbert. (ag L.D. 1m; ; Over- 

ruled, 26 L.D. 453. 


Exe e as 


- Gowdy. et al. v. Kismet Gola ‘Mining ; 


- Co, (22 L.D.: aaa modified, 24 L.D. 

9K. 

Grampian Lode . o LD. B48) 5 over- 

ruled, 25 L.D: 495.. 

Gregg et al. v. State of Colorailo (15 

 E.D. 151): modified, 30-L.D. 310. 

Grinnell v. Southern Pacific R.R. Co. 
(22 L.D. 438) ; vacated, 23 LD. 489. 

*Ground | Hog . Lode | v, Parole and 
. Morning” Star ‘Lodes. (8 LD. 480) ; 
overruled, 34 L.D. 568. cae RR. 
Rousseau, AT. L.D. 590.).. | 


Guidney, Alcide (8. C. L.0, ‘157 ); . over-| 


ruled, 40 L.D. 399. 


Gulf and Ship Island R:R. Co. as LD. | 


236) ; modified, 19 LL.D. 584.. 


Gustafson, Olof (45 L.D. 456) 5 “moti 


- fied, 46 L.D. 442. | 


| Hausman, Peter A. C. 





“AND: ‘MODIFIED ‘CASES | 


Gwyn, James -R z. 5 (A+26808) - Specenbee 7 
17, 1953, unreported Gistingutitied, ; 


a eg ek 


86 LD. 276. 


Halvorson nivor: K, (39° LD. 
overruled, 41 L.D. 505. 5 
Hansbrough, Henry. C. co LD. 155) ; ; 
overruled, 29 L:D: 59... oo - 
Hardee,’ D. C..(7 L:D.. A) : overruled. SO 
far asin conflict; 29'L.D. 698. > 
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‘Hardee. »v.. United. States (8° L.D. 391 ; ae 
16 L.D. 499) 5 overruled. So. far as in —_ 


conflict, 29°L.D. 689. 


: Hardin, James. A. (10 L:D. 318) ar 


- voked, 14 L.D. 233. - 
Harris, James. G. 8 L.D. 90); . over- 
: tuled,’ 39 LD. 93, | | 


‘Harrison, Luther: (4 LD. 179) 5 ‘over- — 


- ruled, 17 L.D. 216. 
Harrison, Ww. R. (19° ‘L.D.. 299) ; over 
ruled, 383: LD. 539, . , 
Hart v. Cox (42 L.D. 592) ; vacated, 
- 260 U.S, 427, (See 49 L.D. 413.) 
Hastings and Dakota Ry. Co. v. 
Christenson et al. (22 L.D. 257) ; 
overruled, 28 L.D. 572. | | 
(37 L.D. B52) ; 
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' cated, 26 L.D. 373. . ‘ 

Haynes v. Smith (50 L.D. 208) 5 over- 
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overruled, 23, L.D. 119, | 


Heinzman et al. wv. Letroadec’ s Heirs et 


‘el, (28 LD. 497) ; overruled, 388 LD. 
“258. 


: Heirs of Davis” (40° LD. ys 3 over-. 


“ruled, ‘46 LD. 110. 
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(32 L.D, 650) ; overruled so far as in oe 


conflict, 41 L.D. 119. 
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“‘Helphrey v. Coil (49 L. D. 624) ; over- 
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vacated, 48 L.D. 106. 
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Herrick, Wallace . H. (24 L.D. 
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-ified, 5 L.D. 256. 
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- eated, 46 L.D. 17. 

Hindman, Ada ‘I. (42 LD. gor) va- 
cated in part, 43 L.D. 191. 

Hoglund, Svan (42 L.D. 405) ; vacated, 
43. L.D.. 538. 

Holden, Thomas A. 
overruled, 29 L.D. 166. 

' Holland, G. W. (6 L.D. 20) ; overruled, 
6 LD. 639; 12 L.D. 486, _ 

Holland, William ©. (M-27696), ae 

 Gided April 26, 1934; overruled’ in 
part, 55.1.D. 221. 

Hollensteiner, Walter (38 io Dp; 319) ; : 

overruled, 47 L.D. 260. | 


‘Holman v. Central Montana Mines. Co. | 


(34 LD. 568) ; : overruled: so far as 
in conflict, 47 L.D, 590. 


Hon v. Martinas (a1 TD; 9); modi- 


fied, 48 L.D. 197. . 
Hooper, Henry (6 LD. 624) ; ‘modified, 
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| Howard, Thomas. (3: L.D. 400). 
89 LD. 162, 225.) tee 
Howard v. Northern Pacific R. R. Co. 


(28 L.D. 6); overruled, 28 L.D. 126. }- 
Jones, James A. (3 L.D. 176) 


Howell, John H.. (24 L.D. 35); over- 
ruled, 28 L.D. 204, 
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‘LD. oS. wee 
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ruled, 43 L. D. 381. 
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Instructions (51 L.D. 51); overruled so 
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Ry. Co. (3 C.L.0. 10); overtiled ‘14 

LD. 278. — 
Las Vegas Grant (13: L.D. 646: is LD. 

58) ; revoked, 27 L.D. 683. | 
Laughlin, Allen. (81 L.D. 256) ; 5 over- 
—tuled,41L.D.3861. 0 © | 

Martin (18. LD. 12) ; 

i. modified, 21L.D.40. — aoe. 
Law v: State of Utah (29 L.D. 623) ; as 

overruled, 47. L.D. 359. | : 
Lemmons, . Lawson ade. (19 L.D. 37 hs 4 
_ overruled, 26 L.D. 398. | 


Leonard, Sarah (1 LD. 41) ; overruled, 


16 L.D. 464. 
Lindberg, ‘Anna C. 3 L.D. 95) 5 “modi- 
. fied, 4 L.D. 299. a 
Linderman v, “Wait C L.D. 689) ; over- 
2 ruled, 13-L.D. 459. | 
*Linhart v. Santa Fe Pacific R.R. Co. 
(36. L.D. 41); overruled, 41 LD. 284. 
(See 43 L.D. 586)... 


Little Pet Lode (4 L.D. 17) ; over ruled, ; 


25 L.D. 550. . S 
Lock. Lode (6 L.D. 105) aren So 
far as in conflict, 26 L.D. 123. _ 
Lockwood, Francis A. (20 L.D. 361) ; | 
modified, 21 L.D: 200. 
Lonergan v, Shockley (38 L.D. 238) ; : 
overruled so far as in conflict, 34 L. D. 
314; 36 L.D. 199. , 
Louisiana, State of (8 L.D. 126) ; modi- 
fied, 9 L.D. 157. a 
Louisiana, State of (24. L.D. eat iy va- 
cated, 26L.D.5. © 7 a 
Louisiana, State of (47 L.D. 366) - -over- 
ruled so far as in conflict, 51 L.D. 291. 
Louisiana, State: of (48 L.D. 201) ; over- : 
“ruled so far as in conflict, 51 LD. 
291. ; 
Luey B. Hussey Lode (Be LD. 98) : 
overruled, 25 L.D. 495. , | 
Luton, James W. (34 L.D. 468) ; over- 
ruled so far as in conflict, 35 ‘LD. 
102. , 
fener Mary io 
| ruled so. far as in. conflict, 43 L.D. 
221. 
Lynch, Patrick (7 L.D. 38) : seiiel 


so far as in conflict, 13 L. D, 13. 


(24 LD. 498) ; oe 


XEIV TABLE OF OVERRULED 

Madigan, ‘Whomas (8 LD. 188) ; ; _over- 

ruled, 27 L.D. 448. 

Maginnis, Charles P. (31. LD. 222) 3 

overruled, 35 L.D. 399. a 

| - Maginnis, John Ss. (82 LD. 14); ‘mnodi- 

fied, 42 L.D. A720 0 

Maher, John M. (34 TD, 342) ; modi- 
fied, 42 L.D. 472. | 

- Mahoney, Timothy (41 L.D. 129); over- 
‘ruled, 42 L.D. B18. 

Makela, Charles (46 L.D. 509) 5 > @ 

| ‘tended, 49L.D.244. 
Makemson v. Snider’s Heirs (22, ‘TD. 
511) ; overruled; 32 L.D. 650, | . 

Malone Land and Water Co. (41. L.D. 
188) ; overruled in part, 43 L.D. 110. | 

- Maney, John J. (35 LD. ou : “‘modi- 
fied, 48 L.D. 153. 

Maple, Frank (37 L.D. 107) ; overruled, 
43 L.D. 181. 

Martin v. Patrick (41: LD. 284) ; : -_over- 
ruled, 43 L.D, 536. 


- Mason v. Cromwell (24 -L.D. miss ya- 


, eated, 26 L.D. 369. ; 
' Masten, E. C. (22 L.D. 337 3 overruled, 
25 L.D. 111. 


Mather et al. v. Hackley’s Heirs: (15— 


L.D. 487) ; vacated, 19 L.D. 48. 

- Maughan; George W. (1 L.D. 25) 3 over- 

* yuled, 7 L.D. 94. | 

- Maxwell and Sangre de Cristo Land 
‘Grants (46. L.D. 301) ; : modified, aS 

 L.D. 88. 

McBride v.: Secretary: oF: the Interior 
(8 0.1.0. 10); modified, 52 .L.D. &. 
McCalla v. Acker (29 L.D. nee ma) 

cated, 30 LD. 277. | 

McCord, WwW. BE. (98 LD, 137 ); overruled 

_ to extent of. any possible, inconsist- 
ency, 56 I.D. 73. 

McCornick, William S.. (41 L.D. 661, 
666) ; vacated, 43, L.D.. 429. 

*McCraney v. Heirs of Hayes (83 ‘Tt. .D. 
21): overruled so far as in ‘conflict, 

* 41 L.D:'119.. (See 43 L.D. 196.) ~ 

“McDonald, Roy (34 L.D. cae ; over- 
‘ ruled, 37 L. D. 285. : 

*McDonogh | School Fund 
878); overruled, 30 L.D. 616. 
35.L.D. 39%). 

McFadden et ‘al. 'v. Mountain View Min- 
ing and Milling Co. (26 L.D. 530); 
vacated, 27 L.D. 358. 


4 Lv. 
“(Bee 
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7: | McGee, Baward D: (17 L.D, 285) ; over- 


ruled, 29 L.D. 166., 


Pa 


McGrann, Owen (5 LD. 10) ; overruled, 
284 L.D. 502. 


McGregor, . Carl (37 L.D. 693) ; : ‘over- 


ruled, 38 L.D. 148, 
McHarry 4. Stewart (9 LD. 344) ; : 
criticized . and distinguished, 56 I.D. 
340.” 
_| McKernan y. Bailey (16 LD. 868) ; 
overruled, 17 L.D. 494. 
*McKittrick Oil Co. y. Southern Pacific 
“RR. Co. . (837 L.D. 248); overruled 
‘so far as in conflict, 40 L.D. 528. 
., (See 42 L.D. 317.) 


MeMicken, Herbert, et al. (10 L.D. 97 ; 


it L.D. 96) ; cosas ue, 58 I.D. 
O57, 260. 

McNamara et al. v. State of California 
(17 L.D. 296) ; overruled, 22 L.D. 666.. 

MePeek v, Sullivan ef al. (25 L.D. 281) ; 
overruled, 36 L.D. 26. 


*Mee v. Hughart et al. (28 L.D. 455) ; | 


 yacated, 28 L.D. 209. In effect rein- 
stated, 44 L.D, 414, 487; 46 L.D. 484; 
48 L.D. 195, 346, 348; 49 L.D. 660. 

*Meeboer v. Heirs of Schut (35 L.D. 
335) ; overruled soe far as in conflict, 

41 L.D. 119. (See 48 L.D. 196.) 

Mercer v. Buford Townsite (35 L.D. 
119) ; overruled, 35 L.D. 649. 

Meyer, Peter 6 L.D. 639) ; modified, 
12. L.D, 436... 

Meyer v. ‘Brown. (15. L.D. 307). 
39 L.D. 162, 225.) : ae 

Midland Oilfields. Co. (50 L.D. 620) ; 
overruled so far as in conflict, 54 I.D. 
371. 

Miller, D. (60 I.D. 161) ; evermaiea in 
part, 62: I-D. 210. 

Miller, ‘Edwin J. (35 L.D. eed. over-~ 
“ruled, 43 L.D, 181. . 

Miller v. Sebastian (19 L.D. 288) ; over- 
ruled, 26 L:D. 448. 

Milner and North Side RR. Co. (36 

LD. 488) ; overruled, 40 L.D. 187. - 


“(See | 


Milton et at. v. Lamb (22 LD. 339) ; 


overruled, 25 L.D. 550, | 
Milwaukee, Lake Shore ‘and Western 
Ry. Co. (12 L.D. 79) ; overruled, 29 
L.D. 112. 


~~ .Mountain. Chief - ‘Nos. 8.and 9, Reds 
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Miner v. Mariott et al, o LD. 709) ; : 

; modified, 28 LD. 224. 

Minnesota: and ‘Ontario Bridge Com- 
pany (30 | LD. TM) 5 es 
lowed, 50 L.D. 359. i. 


- *Mitchell », Brown’ (3 L.D. 65) } over-| 


ruled, 41 L.D. 396. Bae 43, L.D. 
520.) 
Monitor Lode (a8 1 if D. 358) overrnled, | 


25 L.D. 495. 


so far as in conflict, 55 a. D.. 348. 


Moore, Charles H. (16 LD. 204) ; ia 7 


ruled, 27 L.D. 482. 
Morgan v. Craig oe C. I. 0. aie over- 
‘ruled, 5 L.D. 308. . | 
‘Morgan Vv. Rowland (37 L.D. 90) ; ~over- 
ruled, 37 L.D. 618. | 
Moritz U Hinz (36 LD. . 450) 5 vacated, 
387 L.D. 382. : 
Morrison, Charles 9.) 
- modified, 36 L.D. 819. . 
- Morrow et al. v. State of. Oregon et al. 
(82 L.D. 54).; modified; :33' I... 101. 
“Mones Zelmer R. (36 L.D. ate) ;-Over- 
_ ruled, 44 L.D. 570. a 


(86 L. LD: 128) ; 


Claims (36— L.D. 100) ; ;. overruled in 
‘part, 36 L.D. 5SL.. - ; 


Mt. Whitney Military ‘Reservation. ‘(40 . 


— L.D. 315). (See 43. L.D. 33.) . 
Muller, - Ernest | (46 LD. 248) 5 ; _over- 
ruled, 48 L:D. 163. 


Muller, Esberne K. (39 LD. 72) ‘modi 


fied, 39 L.D. 360. 
Mulnix, Philip, ‘Heirs of. (38 L. D. 881) 5 3 
overruled, 43 i. D. 582. 


Nebrasica, State oe cas LD. 124) 5 over- ca 


. ruled, 28 L:D. 358. . 


Nebraska, State. of. Me _. Dorrington. al 
‘Northern Pa ific RR. Co. wv. Yantis 8 
overruled, 26-L.D. 128. | oa } ( 


Neilsen: vy, ‘Central Pacific R.R. Co. et } 


al. (26 L.D. . 282). modified, 30 LD. lars Roman ©. and Serapio (56 LD. 


-C.L.L. 647); 


216. 


Newbanks Vv. iompabu (22) L. D. 490) } 5 


overruled, 29 L.D. 108. | 
Newlon, Robert C. (Al Li D. 421) ; -over- 


ruled SO far as in conflict, 43 LD. =| 


864. 
New Mexico, State ‘of co L.D. aut) % 
| overruled, 48 L.D. 98. ee ae 
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New Mexico, State of (49 i: 814) ; — 
overruled, ‘54 1 J, 159. | 


Newton, Walter (22 L.D. 322); modi ti 


fied, 25 L.D. 188. 
New York Lode and Mill Site LD. 
518) ; overruled, 27 L.D. 373. 
*Nickel, John R. (9 LD. 888) : - over-— 
. ruled, 41 L.D. 129. (See 42 L.D. 313.) 
Northern Pacific R.R. Co. (20 L.D. 191); : 


| modified, 22 L.D. 224; overruled SO far 
Monster Lode (35 L: D. 498) ; overruled | 


as in conflict, 29. L.D. 550. 
Northern Pacific RR. Co. (21 L.D. 412; 
“23. L.D. 204; 25 L.D. 501):; overruled, 
“58 LD. 242, (See 26 L.D. 265; 33 
. L.D. 426; 44 L.D. 218; 177 U.S. 485.) 
Northern Pacific Ry. Co. (48 L.D. 578) ; 
~ overruled so far as on conflict, 51 L.D. 
— 196. (See 52 L.D. 58.) _ 
Northern Pacific R.R. Co. 2. Bowman - 
(7 L.D. 288) ; : modified, 18 LD. .224. » 
Northern Pacific R.R. Co. v.. Burns. (6 
LD. 21) 3. overruled, 20L.D.191. 
Northern Pacific R.R. Co. v. Loomis 2 : 
L.D..395) ; overruled, 27 L.D. 464,. 0 
Northern Pacific R.R. Co, v. ‘Marshall ee 7 
al. (17 L.D. 545) ; overruled, 28 L.D. 
174... _ 
Northern Pacific RR. Co. Vv. ‘Miller 7 ss 
L.D. 100) ; overruled SO far. as. in con- 
flict, 16 L.D, 229. . dec 
Northern Pacific: R.R. Co. D ‘Sherwood 
(28 L. D. 126) ; overruled SO far, as. in 7 
,.conflict, 29 L.D. 550. - 


Northern Pacific, R.R.. Co. De ‘Symons 


‘(22 L.D. 686) ; overruled, 28.L.D. 95. 


| Northern Pacific. RR. Co.. V. ‘Urquhart 


(8 LD. 365) ; overruled, 28. L.D. 126. - 


| Northern ‘Pacific RR. Co. v. Walters 
et al. (18 L.D. 230) ; overruled SO far | 


as in conflict, 49 L.D. 391. 
L.D. 58): overruled, 12 L.D. 127. 


363) ; overruled sO. far as in conflict, 
BT ID.213, alae 


Nyman v. Si. “Paul, “Minneapolis, and 
i “Manitoba Ry. Co. 6 L.D. 396) 5 ; over- | 


“ruled, 6 LD. 750. 


[oonne Thomas ‘J. (28 LD. 21d) oe 7 


- overruled, 385 LD 411. 


se ae A.A.G. (35 LD. 277) vacated, 


XLVI TABLE 


~ Olson v. Traver a al. (26 LD. 350, | 


628) 3. overruled so. ‘far. as. in conflict, 
29 L.D. 480; 80 L.D. 382. 


36 L.D. 342. 


openers of Solicitor, Septatiber 15, 


1914, and February 2, 1915; overruled, 
September 9, 1919 (D-48035, ‘May | 
_ (See 58 1D: 149; 154—} | 


_ Caramony). 
156.) 


Opinion of Solicitor, October - 31, 1917 


- (D=40462) ; overruled so far as incon- 
“sistent, 58 LD. ‘85, 92, 96. 


Opinion. of Solicitor, February 1, 1919 ; 


-(D-44088) ; ; overruled, November 4 
1921, (M--6897). (See 58 LD. 158, 
160.) ae 

Opinion : of Solicitor, August 8, 1938 (M- 
27499) ; “overruled so far. as in’ con- 
‘flict, 54 1.D. 402. | 

Opinion of Solicitor, June 15, 1984. (54 
I.D. 517) 3 overruled in part, Feb. At, 
1957 (M=36410). 

Opinion of Solicitor, May 8, 1940 (57 

| ELD. 124) ; overruled in paths 58 LD, 
562, 567. 

Opinion of : Acting Solicitor, June’ 6, 
1941; overruled SO far: 28 inconsistent, 
60 LD. 333. 


Opinion of Acting Solicitor, July 30, | 


1942; overruled so far as in conflict, 
58 LD. 331. (See 59 I.D. 346, 350.) 
Opinion of Solicitor, August 31, 1943 
(M-38183) ; : distinguished 58 ID. 
726, 1729, 0" 
Opinion. of Solicitor, May’ 2, 1944 (58 
LD. 680) ; distinguished, 64 ID. 141. 
Opinion of Solicitor, March 28, 1949 
eee) overruled i in part, 64 I.D. 
70. 
Opinion of ‘Solicitor, Jan. 19, 1956. (M- 


86378) ; overruled to extent incon- = 
Pierce, Lewis: Ww. (18 LD. 828) ; : 


sistent, 64 LD. 58. 


Opinion of Solicitor; June. 4, 1957 orl. 


36443) ; overruled i in part, 65 LD. 316. 
| Opinion of Solicitor, July 9, 1957 ° (M-— 


36442) ; withdrawn and superseded, athe. 
| Pike’ s Peak Lode (10 L.D. 200) ; ‘over- 
(893-1 


65 LD. 386, 388. 
Opinion of ‘Solicitor, 64 iI. D. 
(1957 yi ; no longer followed, 66 ID. 


366. 
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Or ee a: “Galitornia: RR. Co. Vv. 
Puckett (39. L.D. 169); 3 modified, 53 

LD. 26400 oe | 7 

Oregon Central Military. ‘Wagon Road 

» Co.v. Hart (17 L.D. 480) ; overruled, 
“18 L.D. 548; 

Owens et al. v. State of California (22 . 
LD, 869) ; overruled, 38 L.D. 253. | 


Paces v. _ Carstarphen et ai: (50 L.D. 
869) ; | distinguished, 61 LD. 459. 


Pacific Slope Lode (12 L. D, 686) ; over- 


= ruled so far as in conflict, 25 LD. 
518. 

Papina Ue mideon, 
modified, 5 L.D, 256. 

Patterson, Charles E. (3 .L.D. 
modified, 6 L.D. 284, 624, 7 

Paul Jones Lode (28 L.D. 120) ; modi- 

fied, 81 L.D, 359, 

Paul v. Wiseman (21 L.D. 12); over- 

- ruled, 27 L.D..522. 

Pecos Irrigation and imprevenient Oo. 
(15 LD. 470) : : overruled, 18 L.D. 

- 168, 268. 

Pennock, Belle L. 42 L.D. 315) : ' 

 eated, 43: L.D..66.. 


a BLE. on); 7 


260) | 


.Perry v. Central Pacific R.R. Co. (39 


‘L.D.'5) ; overruled so far as in con- 
flict, 47 L.D. 804, 
Phebus, Clayton ‘(48 L.D: 128) ; : “over- 

-ruled so far:'as in conflict, 50 L.D. 
281, 
Phelps, W.. L. 

ruled, 2 L.D. 854. r 
Phillips, Alonzo (2... L.D. 321) 
. ruled, 15 1.D: 424, 


(8 COLO, 189) ;. over- 


ds . 


7 ». Breazeale’s Saou (19 L.D. 


573) 3 overruled, 89 L.D. 93.. 
Pieper; “Agnes Cc (35. “L.D. sah ; over- 
‘ruled; 43 L.D. 374. 


cated, 53. ‘I.D.. AAT: overruled SO ie ‘ 
‘as in conflict, 59° LD. 416. 499, 


Pietkiewicz et al. v. Richmond (29 ip D. 


195) ; overruled, 87 L.D. 145. - 


ruled in part, 20 L.D. 204. . _ a 
Pike’s Peak. Lode (14 L.D. an ; “over= — 


= ruled, 20 L.D. 204, 


TABLE or : OVERRULED 


Popple, James (12 LD. 438) ; 
| ruled, 13 L.D. 588. | 


Powell, D. C. 6 L.D. 302) ; modified, 


15 LD. 477. 

. Prange, © Christ C., and ‘William: : ©. 
_”-Braaseh (48 L.D..448) ; overruled so 
far as in conflict, 60 I.D. 417, 419. 
ae pai (9 L.D. 70). ke 39 
2, 225.) - | 


| cae ‘Henrietta. Pp. a6 L.D. 486) 3 


overruled, 51 L.D. 287. 

Pringle, Wesley Te LD. B19) 5 over- 
ruled, 29 L.D. 599. = 

7 ON CRSA? Victor H. 

overruled, 35 L.D. 399. 


Prue, Widow of Emanuel (6 L.D. 436) ; 3] 


» vacated, 83 L.D. 409. 
. Pugh; Fr. M., et al. (14 L.D. 


Ae, (274) ; in 
effect Seated: 232 U.S. 452. 


Puyallup Allotments (20 L.D. an | 


_ modified, 29 L.D. 628. 


Ramsey, (eoxe ge L., Heirs. of Edwin C. 


| - Philbrick .(A~16060), August. 6, 1931, | 
~- unreported; recalled and vacated, 58 |. 


I.D. 272, 275, 290. 
Rancho Alisal (1 L.D. 173); overruled, 
5 L.D. 320. 


“Rankin, James D., etal, a LD. 411) ;| | | 
| Salsberry, Carroll (17 L.D. Ww ‘ 


~ overruled, 35 L.D. 32. 
Rankin, J ohn: M. (20 m0. 
. versed, “21 LD. 404. | 


272): 7 re- 


20 L.D, 204; 48 L.D. 528. 


*Reed v. Buffington (7 L.D. 154) ; et 


(See 9 L.D. 360. * Sante Fe Pacific RR. Co, v. Peterson 


ruled, 8 L.D. 110. 
- Regione v. Rosseler (40 L.D. 98); ; va- 
- eated, 40 L.D. 420. ; 


pares Bettie H., Lucille H. Pipkin (eL 


~1.D.1); svereien: 61 I-D. B55... 
noe No. 2 Placer Mining Claim (84 
L.D. 44); overruled, 37 L.D. 250. 


Rico Town: Site (1 L.D. BBe) modified, yo 


5. L.D. 256.. 


Rio Verde Canal Co, (26 LD. 381) | 


vacated, 27 L.D. 421, 


| Roberts v. Oregon. Central Military | — 


Road Co. (19 L.D. 591) ; : overruled, 
31 L.D. 174. 
Robinson, Stella G: 


(12 LD. 448) a 
overruled, 13 L.D. 1. | 


over: | Rogers, Fred ZB. 


‘Shale Oil Company. 
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cated, 53 I.D. 649. 

Rogers, Horace’ B.. 
ruled, 14 L.D. $21. 

Rogers . Atlantic & Pacific RR. Co. , 
(6 L. D. 565) ; : overruled ‘so far as. in. | 
conflict, 8L. D. 165. | 

“Rogers v. Lukens (6- L.D. 4it): _ over- 

- ruled, 8 L.D. 110. (See 9 L.D. 360.) 

Romero v. Widow | of. Knox (48 LD. 


82); overruled | so far as in conflict, 
49 L.D. 244: 


ao LD. 2) over- : 


Roth, Gottlieb (OLD. 196) modified, 
(30. LD. 618) ae 


50 LL.D. 197. 
Rough Rider and Other: Lode Claims | 
eee L.D. 242, cole :. vacated, 42; L.D. | 


St. Clair, Frank (52, LD. ala ; “modi- : ; : 


‘fied, 58 I.D. 194. 


St. Paul, Minneapolis and Manitoba - 
Ry. Co. (8 L.D: 255); modified, 13. 


‘L.D. 354: (See 32 L.D. 24.) ie 
St. Paul, Minneapolis and Manitoba } 


ruled, 25 LD. 86. 


‘St. Paul; Minneapolis and “Manitoba. 


Ry. Co. v. Fogelberg (29 LD. 291) 5 ge: 
vacated, 30 L.D, 191. oe 

Fs over- | 
‘ruled, 39 L.D. 93. ” 


‘Sang Maxwell Land 
s Rebel Lode (12 L.D. 688) ; overruled, ‘Sang gre de Cristo and axwe aud 


Grants. (46 L.D. 301); ees 48 
LL.D. 88. : 


(89 L.D. 442) ; overruled, 41 L.D, 388: 
Satisfaction Extension Mill Site (14 
~.D. 173). (See 82 L.D. 128.) 
*Sayles, Henry P. (2. L.D. 88) ; modi- 
‘fied,.6 L.D. 797. (See 37 L.D. 330.) 
Schweitzer v, Hilliard et al. (19 L.D. 
— 294) | , overruled SO far as in. Econtict 
26 L.D. 639. 
Serrano v. Southern. Pacific. RR. Co. 
(6 C.L.O. 98) ; overruled, 1 L.D. 880. © 
Serry, John. J. (27 L.D. 330); over- 
ruled so far. as in conflict, aa LD. « 
416, 422. | . 
i deses i D. 287. ) 
‘Shanley v. Moran (1 L.D. eae : ~over- | 
ruled, 15 L.D. 424° 0° 


aT LD: 825); 9 y ie “ 


Ry. Co. v. Hagen (20 L.D. 249) ; over. ae 
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aot Shineberger, J peer (81 L.D. 231) ; over- 

ruled, 9 LD. 202. . 7 

- Silver. Queen: Lode (a6 1d, 186) ; over- 
ruled, 57 I. D. 63. 

Simpson, Lawrence. Ww. (35. L.D. 399, 

- 609); ‘modified, 36 L.D. 205. 


7 ‘Sipchen v. ‘Ross (1 L.D. 684) 5 modi- | | 
. | State of Florida (17 L.D. 855); re e- 


_ fied, 4 L.D. 152. 
Smead v. Southern Pacific RR. Co. 
(21 L.D. 482) ; vacated, 29 L.D. 135. 
Snook, Noah. A.,-et- al. (41 L.D. 428) ; 
overruled so fay as in conflict, 43. 
L.D. 364. 


Sorli v Vv. Berg (40. LD. 259) 5 overruled, : | 


42, L.D, 557, 

Southern. Pacific R.R. Co. 
| 460) ; : reversed, 18 L.D. 275. o 
Southern Pacific R.R. Co. ag LD. 

281); recalled, 32 L.D. 51. 


Southern Pacific R.R. Co. see Ll D. 89) a a 


recalled, 38 L.D.. 528. 


. Southern Pacific R.R. Gon V. Bruns (at 


L.D, 272) ; vacated, 87 L.D; 248. - 
South. Star. Lode. (17 L.D. 280) ; over: 
ruled, 20. L.D. 204; 48 LD. 523. 


Spaulding »v. Northern Pacific R. R. “Co, 


(21 L.D. 57) ; overruled, 81 -L,D. 151. 
Spencer, James (6 L.D. 217 )3 modified, 
6 L.D. 772: 8 L.D. 467. 


Spruill,. Lelia May (50.1 LD. 549) 5. over- 


“ruled, 52 L.D. 339. 3 | 

Standard Shales Products Co. (52 * D. 
§22):5 : overruled ‘so far : as in conflict, 
-58 LD. 42. | : 


State of California Ve L.D. 258) “va- 


cated, 23°L.D: 230. 


aang of California ' (15 LD. 10); over- 


| ruled, 23 L.D. 423. 

State of California (19 LD. 585) 5 1 va- 
"cated, 28L.D. 57. ~ 

State of California (22 ie D. 428) ; cover- 
ruled, 82 L.D, 34. — | 


‘State of California (82 L.D. 346) ; ; var 


cated, 50 L.D. 628. 
and 46 L.D, 396.) 
State of California (44 LD. 118) ; : 

overruled, 48 L.D. 98. 
State of California 
- overruled, 48, L.D. 98. - 
State of California v. Moccettini (19 
. LD. 359) ; overruled, 31 L.D. 335. 
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APPEAL oF MERRITT-CHAPMAN ¢ & SCOTT CORPORATION 
TBCA-240 oe _ | Decided J anuary by 1961 


Contracts: Paymént- Labial: Wage Rates—Rules of Practice: ‘Evidence 


Where the contracting officer's findings are based on a presumption ‘that sub- . 
 ‘-gistence’ ‘payments are included in. increased wage rates and are therefore 
- not eligible: for: escalation . ‘payments, because previous union labor agree-— 

- ments with the contractor. contained... subsistence provisions which -were . 
absent. from. the new union labor agreements providing for. increased wage 


rates, ‘such. ‘presumption is founded on circumstantial evidence and: is re | 

butted by the contractor’s evidence that subsistence requirements had ceased = a 

“as to his. employees ‘who had been provided with housing and. other facilities a ys 
- and who had become ‘residents: at the job site, and. further evidence ‘that - 


... the increased wage rates were. essential to settlement of a. prolonged. strike 


"I 7 and. for pane a ‘sufficient labor: supply to the job site. in a. desert area. a : 


BOARD OF CONTRACT APPEALS 


Merritt ere & Scott Corporation, a, Delaware. cor icn, 
. i appealed timely on May 16, 1960, from the Findings of Fact and — 
-. Decision made by the contracting officer, dated April. Zl, 1960. This. . 
a dispute arises out of the application of contract provisions for escala- _ 
tion of. wages, and. the appellant’s. claims involve a. potential i inexcess | 
of $3, 000,000... A hearing of this gee was scare iM. ae D. ae ae 

August 29 through 25, 1960. | ey 
. This contract was executed Arpril 29, 1957, ata ‘ena. siverieed 
bidding, and: provides for: the erection’ of Glen Canyon Dam, in the © 
extreme northern area of Arizona, 130 ‘miles from, the nearest town, 
Flagstaff, and 800. miles’ from Phoenix, on. the upper reaches of the 
Colorado River. . ‘The new. city..of. Page was established. at this-job- 
site. Also provided. by the contract is-the construction. of the accom- 
panying power house, appurtenant works, access highways and ‘serv- 
ice roads, all under the Schedule of Specifications No. DC-4825.. ‘The | 
- contract was executed on Form.23. (Revised March: 1953), . and con-. 
| tained: Form 234 (March 1958), > with ¢ certain minor r modifications of = 
2 no eae in this eet : 





“sge17961—1 eee ea oe ae ae 


costs. 


a. = DECISIONS OF THE DEPARTMENT OF THE INTERIOR [68 ED. 


The bid price of ‘he contract: was. $107, 995. 522 00, and the life. of | : 
the agreement extends well into the year 1964, Therefore, the con-. 
tract scope, its value and its duration are of unusual magnitude. | 
These factors are highly significant here, because of the obvious, in- 
herent risks involved for both parties. That significance is heightened 
by the considered measures: taken by the Government by.means of. 
wage escalation provisions, and offered to. all bidders, for equalizing 
and: sharing the hazards of increases in wages of labor, one of the 
most unpredictable of all risks for, the contractor in proj jects of such 
_ long duration. ‘This sharing of risks was: also of considerable benefit 
to the Government, to the extent. that it was calculated to. eliminate, 

_ or did eliminate, i in large measure, those elenients of the bidders’ esti- 
— mates of cost which would otherwise be included in bids as contingen- 

cles, or protection against ls (and very likely) increases | in labor = 


‘Briefly, | “these. w wage leccaletion. rae or oder for adj asumene of 


- hourly wages “actually. paid” by appellant after May 31, 1959, as 


opposed to the prevailing hourly base rates set: forth in the specifica- a 
tions. Under this arrangement, the Government would pay 85%. of 
~ such increases,” excluding payments “*.* * in the form OE errs 


La ‘subsistence payments * * *.» 


-- -The text of these provisions, in n Paragraph 19 ) of the contract stm 2 
| ifications, is set forth below: | oe 


Adjustment for ‘chang ges in oe All monthly estimates ‘for payinents’t as pro- ae 


vided for in Clause No. 7 of the General provisions, made for work performed ~ 


during the first: full. weekly pay period after May $1;: 1959, and thereafter, will 
be subjected: ‘to adjustment. to" compensate for change. either. ashe or down- a 
x ward in the amount of wages paid to laborers and mechanics. . ae re ee 


| “The amounts due. under the. contract will: be adjusted. by: the amount. of relent 7 
five percent (85%). of the difference. ‘between the total amount.of wages actually — 
paid to laborers and: mechanics employed under the contract or any. construction — 
subcontract, and the total amount of wages that would have been paid’ if 
computed: at hourly pase ‘rates determined. as follows: For’ any ‘classification 
of laborer or mechanic, the rate per hour to be used as a base. for determination 
o£ ‘the adjustment’ will pe. determined from: the following. ‘sources in the. order 
given: (1) from the. rate per hour stated in Paragraph. 16; if the rate cannot 
be so established, then’ (2) from. the highest. rate per hour for the classification 
- as stated in. any agreements: in effect in the area and existing between labor 
unions: or groups and contractors on: u the date of the contract ; LOU: (8) if hourly 


At the hentai appellant's Sieneea. Mr. erelner. testified that the. remaining actual cost 


- ‘borne. by appellant in such adjustments would be about 40% rather than 15%, after 


adding costs of corresponding salary increases which. must be given to. supervisory and 
. office personnel (not subject to escalation). and indirect increased. expense ‘of payroll . 
taxes, workmen’s compendacion: social ‘security, and euinloymen security. 
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os oe cannot ‘be established from any of the above sources, then the average aes * 


. of the. hourly rate paid: for the: first 6. months for the labor classification Ok 
work under this contr act will be the pasic hourly rate. — ag Gee 


In. computing the adjustment: in compensation to be made under this: par agraph, - 
illegal working time of laborers and mechanics ; payments in.the form of bonuses, 
incentive payments, or gratuities, subsistence payments, and travel allowances; | 
and all: costs. of. compensation. insurance and other direct or indirect charges, 
contributions, or taxes, either State or Federal, applying to peyegue will not he. 
| considered. (Emphasis supplied.) : 


_ At the time of entering into this contract, there were two general | 
classes of construction workers in Arizona, as distinguished by cer- | 
— tain differences in. their respective statewide agreements with the ap- — 
“propriate ségments of the Arizona construction industry. One class - 


| consisted. of the “Electricians” (International Brotherhood of Elec- : : 
trical Workers), - which had executed a statewide agreement with in- 
dustry. (National Electrical Contractor’ s Association, Arizona: Chap- | 


ter) for the years 1956-1957, expiring May 31,1957. The other group, | 


_. known as. the “Five Basic. Crafts, 7 ‘composed of unions representing 


carpenters, | ‘teamsters, operating engineers, cement masons, and la- | 
. borers, had, as a group, executed a- statewide Master Labor Agree- 


ment with the Associated General Contractors, ‘Arizona Chapter, ‘ef as 


fective from J une 1, 1955 to May 31, 1959. ‘The facts as to. these-two. 
groups ‘differ in certain. essentials, and. will, be discussed separately. ee 
The 1955-1956 ‘statewide. labor agreement of the Electricians, and’ _ 
| the’ successor: agreement which expired May 31, 1958, provided for free 
board and lodging or $7.00 per day Soba for employees work- 
ing. beyond certain commuting distances of a free zone (a city: where - 
the union maintained a dispatching office). The $7.00 per day sub- 


- gistence was payable. 7 days per week, ‘unless the employer elected to cae 


_ pay for travel over the weekend, to and from the dispatching point. | 


one These allowances were “applicable to the Glen Canyon proj ect. at 


Page, Arizona... 
- The next agreement of the Electricians, for the period. June. 20, 
1958 to June 20, 1959, eliminated provisions for free board and room - 
and per diem subsistencé;. and set up concentric wage-rate zones sur- 
rounding each city where the union maintained an: office. Zone A 
_ (within 16 miles): paid $3.80 per: hour; Zone B (16 to 32 miles) paid 
. $4175+ Zone C’ (32 to 48° miles) paid $4. 5B; Zone D ciow than 48 
miles) ‘paid $4: 90 per hour. - 
_. The appellant, (actually its. electrical subcontractor, } Morgan. Blec- | 
trie: Company, but: with no effect on the. issues). paid the wages. called — 
eg for ey ‘the. ees statewide Electricians ugreement, seit aie: the We 


4 ; DECISIONS OF THE ee OF THE INTERIOR [68 LD. 


$4.90. per hour for Zone D which - was applicable to the. City of Page 
and to the Glen Canyon Project. The $4.90 rate amounted to an in- 
-erease in wages of $1.45. per. hour over the. 1957-1958. rate. of $3. 4B 
-per hour, but after June 20, 1958 no subsistence was paid or payable. 
Also, the Zone D rate was $1.10 per hour higher than -the “free? | 
- Zone A or base rate of $3.80 per hour. ‘Neither the appellant nor | 
its subcontractor had any part in negotiating any of the labor agree- 
ments with the Electricians’ Union just described, but both -were — 
required to honor such agreements because of the obligations of the 
- subcontractor, Morgan Electric Company, a member of the National 
Electrical Contractors’ Association. 
On May 15, 1959, anticipating the June 1, 1959, date for commence- 
~. ment of operation of the wage secalation eines. the Government — 
7 notified the appellant that, for the purpose of. escalation, the rate of 
. $4. 90 per. hour would not be used. as it contained a component of $1:10_ 
_ per hour in lieu of subsistence, which was excluded from escalation, 
and that this amount would be deducted from the gross wages before | 
computing the adjustment. The appellant protested vigorously in its 
letter of May 25, 1959, pointing out that the $4.90 rate had been 
treated as wages for nearly a year, and for several official Government 
purposes, inelndihe Social Security, Income Tax withholding, Work-— 
men’s Compensation, and minimum -wage rates for contracts bid after 
June 20, 1958. Nevertheless, the poverament reaffirmed its ‘Bosition 
‘Inits letter of June 29, 1959. | 
 . The Five Basic Cratts, in.their ie 1955-1959 netcar eal with: _ 
the Associated General. Contractors, Arizona Chapter (hereinafter re- _ 
_ ferred: to as the AGC). were entitled to free board and room for work- 
ing.on “Remote Projects,” or, in the alternative, $6.00 per diem for 
- subsistence. “Remote Projects” were individually designated by a 
committee under. Article ASIN, of the agreement, quoted as. follows: fe 


ane ‘. ‘Tt is piutually recownized. that remote projects frequently aawoiwe ‘special 
living. accommodation problems. .A special committee shall be appointed con- 
‘posed of three (3) Contractor representatives: and three (3) representatives of . 
: ‘the: Unions, together with an ex-officio representative of: both: parties, which . 
a committee shall investigate and. make decision. binding on the parties. with refer- 


ence to. establishment of construction. projects as remote. 


2a, “When a project is established as remote, as-provided in thie: begieting a : 


graph, Contractors shall have the option of providing a camp: at the job site or . we 


providing adequate free transportation for employees. from the nearest town. 
where suitable living accommodations are available. Ifa camp ig provided, the . 
. Contractor shall not charge employees for board and room facilities. “Where ‘ 
--the Contractor elects to provide transportation, any travel time shall be paid for 
at. the regular eee time rate of the employee asa travel time allowance. ° 
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| ©. “Appeal from decisions of this committee may be made to the J oint Conference | 
Board in the same’ manner as provided for appeals from Area Joint Labor- 
Management. Committees. ‘under provisions of Article V of the Agreement. Re- 
mote Project Committee members shall be appointed within. fifteen ae days 
» after this Agreement has been signed. ee Ss . | 
Pursuant to this provision, the: Remote Projects Committee had on» 
December 12, 1956, designated the Glen Canyon Project as remote, to 
remain in. that status until 380 days after the same committee should 
find that. residential. housing facilities in the immediate area were 
available to those employees who desired them. Upon a finding that. 
the remote status had ceased to exist, the successful bidder would no 
longer: be required. to furnish free. board : and room or subsistence at 
36. 00 per day in lieu thereof? : 
 At.a meeting of prospective adden on pase 18, 1956, 2 at 
. Phoenk Arizona, all such bidders, including appellant, were in- 
_ formed of this and other factors of the labor agreements. - Although — 
appellant had expected to honor the statewide Master. Labor Agree- 


os ments with the Five Basic Crafts by virtue of its existing agreements _ | 
with the national bodies of the unions (except for the Teamster’s 


- Union, which ‘does. not enter into national agreements), in discussing - 
| the arrangements for labor supply with the local Arizona. unions, the : 

_ latter insisted upon actual signature by appellant of the Master Labor | 
| Agreements as a condition precedent to the supply of labor by. the 
unions. In many areas of the country, the local unions do not require 
_ such signature where the contractor moving into the area has executed - 


agreements with the National Unions, agreeing to comply with the — 


wage rates and working rules in the agreements between the local | 
| unions anda recognized industry group of contractors. 
‘Following the award of the Glen. Canyon contract to eppdanic: the | 
_ latter proceeded. to’ erect: bunkhouses, a cafeteria, trailers and: resi- 
‘dences, and other facilities.. It was obliged to do so by the terms of 
the contract. During this time the Government expanded its facili- 
ties, municipal buildings, and housing for Government employees, and’ 
several commercial concerns established. their services and facilities 
at the new city of Page, Arizona. 7 

a'The resolution of the. committee reads | as | follows: “The Glen Canyon Project shall be 
remote until thirty (80): days after the contractor has notified the Remote Projects :‘Com- 
mittee and the Committee finds that residential housing facilities are available for those 
employees who wish to avail themselves of. these facilities.” The arbitrator went beyond 


these requirements and adopted a- concept involving such facilities as a hospital, churches 
and schools, places of entertainment, etc., to provide a more or less. complete pe oar 
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Tn late 1957, appellant applied to ‘the ‘Rembis Projects Committee | 
to declare the project no longer remote.. Thé committee was equally | 
- divided in its vote, and on appeal by the appellant, the State Joint 

Conference Board vote resulted in a tie: An arbitrator was selected, 


and on May 20, 1958, his decision was issued, to the effect that the eae 
appellant had not made residential housing facilities available as _ 
~ contemplated by the resolution of the Remote Projects Committee. — 


- Appellant thereafter made such additional facilities available as — 
were intended to cure the deficiencies found by the arbitrator, includ- 


she ing 4 25-bed hospital, and after consulting with the unions, ana again 


| petitioned the Remote Projects Committee for removal of the remote 
status. The same procedural steps were taken, resulting in tie votes 


- by the Committee and by the State J oint: Gon forente Board, and a 
arbitration was again resorted to. On January 15, 1959, the. arbitrator . 


ruled. that as of that date the contemplated residential facilities had 
been made available by appellant as required. _ | | 

~The appellant then advised its.employees that free board and: room j 
would:cease on January 25, 1959. On January 29, 1959, the members 


of the Five Basic Crafts. walked. out-in an. unauthorized strike, but: 


started returning to work on F ebruary: 2, 1959. ‘Many of the skilled 


_ workers, Haweven: never did come back to work, and over the. next — 


four months other. workers in scarce supply gradually drifted away - 
‘from the project. zz 

- Nevertheless, the work Gente ‘on. and no rane subsistence or ‘free — 
board and room was paid or furnished by appellant. : % 
During this period, and’as early as October 1958, the AGC was - 
| ieee with the Five Basic Crafts for a contrat to:take-the 
place of the 1955-1959. agreement which would expire on May 31,1959. 
| Appellant: was invited to participate with the AGC (of which it was _ 


not a member) but it declined for the stated reasons that.it was too 


early at that time, and that their respective interests were: no,longer -— 
similar, especially after removal of the remote status of. Page as: to. 
appellant. Never having found it practicable to furnish. any facilities 


of their own at Page, the AGC members who had various compar- _ 


Ma atively modest contracts of short duration, for construction of build- 
ings at Page, were still obligated to pay ‘subsistence to their employees | 
who were not. Page residents; for as far as the AGC. contractors: were | 
oe Page was still a remote area at that time: ee 


In any event, the new. Master Labor Agreement as fagiiy peered 1 a 


in May 1959 between the AGC and the Five Basic Crafts (except for 
the. Operating Engineers) did. not contain ¢ any provisions excluding ; 
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= he ‘Glen ‘Catiyon area.” from its coverage, ‘but. the Remote Proje ects oe 


- ~-clause” was dropped. : New provisions | took its place, ‘establishing 12 5 


cities in Arizona as basing points, with zones surrounding them for ..-'~* 
. determination of varying expense allowances payable. at increasing 


rates of $2.00,-$4.00,-and $6.00 per day for Zones 2, 8 and 4, respec- 
tively. Zone 1 iricluded the-base city, in this case. Flagstaff, so. that. 


. Glen Canyon, being 130 miles distant, was in Zone 4, requiring pay- 


ment of the $6.00 maximum expense allowance, This was the same 
allowance established by the predecessor agreement for remote 
projects. “Wages were increased by $0.18 per hour effective June 1, — 
1959, with further increments of $0.20 per hour effective June 1, 1960 
and J une 1, 1961. Appellant had not participated i in the negotiations 


‘in any way, and. did not: sign this agreement, although. it had. been .# : 


advised by AGC at intervals as to progress of the negotiations. | | 
— As no. agreement. had been. reached between AGC and the Oper- 7 


ot ating Engineers on. | une ge 1959, these workers struck all construc-. > : . 
tion jobs in. Arizona, ‘except. the Glen: Canyon. Proj ect, in early June . | 


1959. Work was resumed on the other jobs after a new agreement was: 
executed July 28, 1959, éffective June 1, 1959. “As in the case of the : 

: other crafts, appellant did not. participate in the’ “hegotiations and 

| did not sign the new agreement. 


| Although appellant had been’ negotiating ssparitely with the Five: 4 


| Basic Crafts i in May 1959, no agreement had been reached on June 1, _ 


1959. The appellant aroaned that it would pay the wage rates oe 


: established by the new master labor’ agreement and would accept all — 
other provisions in it: except for the’ expense or subsistence allowance; 


and that it would continue to negotiate with the unions fora separate 


project. agreement by Ju une Tr, 1959, or some other mutually: accept- 


~~ able-date, 


Work continued on. es ‘Giant ssid Prof ect at a id ee 
| throughout. J une 1959, but no agreement having been reached, and no 


_ ‘subsistence or expense allowance having been paid, the proj ‘act was 


picketed on July 6, 1959. "The union announcement, in connection 
with the picketing, stated, inter alea, that “** * Merritt- Chapman & 
- Scott has been: and is now in violation of its collective bargaining | 
agreements * * *”, | 

- This charge against sopellent arose. out of the alleged obligation 
of appellant, under its National Agreements, to abide by the pro- 

visions of local collective bargaining agreements. Appellant denied — 
that any such obligation existed as to the new Master Labor Agree- 
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4 7 ment, between the AGC sind the Crafts. ‘The issue was. taken. before. : 
the Arizona Employment’ Security Commission, as one of the matters 
_ involved in the claims of the unions for unemployment compensa-.— 


— tion, for those union members who were unemployed because of the — 
- work stoppage at the Glen Canyon project. Hligibility for such com- — 


- pensation depended upon whether the work stoppage was a lockout. ~ 


_. by appellant or a strike by the unions. On December’ 11, 1959, the 
Commission affirmed a decision dated September. 26, 1959 by its . 
Special Deputy, holding that’ the work stoppage constituted a strike, . 


and that.appellant was not bound, by the terms of its National Agree- | 


ments, to observe the new statewide Master Labor Agreements. 
The strike began July 6, 1959, and continued until January 4, 1960, 

| after. a Project Agreement had been. executed by the appellant with 

the Five Basic Crafts on. December 22,1959, granting wage increases | 


of $0.50 per hour in excess of the statewide agreement, but with no _ 
subsistence. During the strike period, the City of Page became Be. 


virtual “shost-town” and considerable hardship and severe losses were 
suffered. by the strikers and the commercial interests located there. 
Many of the strikers moved away. Appellant claims, without. denial — 
by the Government, that the strike cost: it, appellant, more, than 
~ $3,000,000.00. Serious losses were also sustained by the Government 


7 Pesan of the delay in the progress of work on the proj ject. 


In addition to the many negotiation meetings (25) between appel- 


ign and the unions, several meetings took place between representa- -_ 


_ tives of the Government, and the appellant, in efforts to find-a mu- 
tually acceptable solution of the strike dispute. ‘Unfortunately, these . 
attempts did not bear fruit, for reasons invelving principally - the 
difficulty. of reaching an andersanding as to sharing the cost of any 
_ strike settlement, and the effect of such cost nae. on the. wage 
escalation provisions. | | : 
If the unions had originally. intended, in nM or June 1959, to 


press - for payment, of subsistence pursuant toor similar to such allow- 
ances in the new Master Labor Agreement, this position changed, Ab oe 


> an early stage, to demands for increased wages. At first, the unions — 
_ insisted on a wage increase of $0.75 per hour in excess of the wage | 
rates established by the new statewide agreement.with AGC. | 

At a meeting with the Contracting Officer on J uly 14, 1959, ‘ap- | 


| pellant. asked if Government would escalate wages paid i in excess of | _ 


those. provided by the Arizona Master Labor. Agreement, without _ 
any. subsistence pay provisions, if agreement ; was reached. with. the 
unions on such a basis. The Contracting Officer stated that he would 
not render a decision on this point, in advance of the submission — 

to him of a firm agreement between appellant and the unions. — 
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| ‘cag alland had expended about $2,500,000.00 in etteblishinig'd déiini- — 
tories, cafeterias, residential housing: trailers, a trailer park, a hos-_ - 
pital, paved streets, utilities, etc. Aside from having received. a 
decision from the arbitratér removing the remote: status of Page, | 
_ Arizona as to appellant’s contract, the appellant considered’ that, 
with Government, and mercantile contributions, schools, playgrounds, 
ete, the city now constituted a self-sufficient monicipality. as well as _ 
es fairly good place to live, within the limitations imposed by a: ‘lack 
of certain cultural and recreational amenities, and by the. windy, 
barren desert wastes typical of that section re the state. Many of — 
its employees who had families had moved’ to Page and had estab- . 
~ lished residence there. Housing was available. to all who wished it, — 
at reasonable rentals. Costs of food, clothing and’ other commodities 
were comparable : to prices in Flagstaff, according to the last arbitra-— 


tion concerning remote status.. ‘Several Flagstaff stores have branches : 


in Page. | 

On principle, therefore; appellant ‘coiled sted! that hes was ‘no. 
longer. any subsistence issue as such, for the residents of Page were 
now in a status similar to that of residents’ who live in Flagstaff, 
for example, or in one’ or. the other of 12 union basing points in 


| ‘Arizona. True, there were some disadvantages, as pointed out by - 


the union leaders. The ‘unions had never completely accepted ‘the 


arbitration decision. They did, however, refrain from calling a strike 


under the previous statewide agreement, after the arbitration decision _ 
and cessation of free board and room, ‘and subsistence payments, on 


= February 1, 1959. Benefits and advantages, once secured, are seldom 


suirendered without a vigorous fight. In this case, the benefits in- _ 
volved substantial monetary values to the. workers, and. had been oe 


received over a. considerable period. 


“Moreover, the Board concludes from the evidence, that during the 
several months preceding February 1, 1959, the required residential + 
housing and. other facilities were ‘substantially complete, and. were 


in-use. Therefore, the’ subsistence benefits necessarily became, | inso- 


far as. the workers were concerned, less and less the originally con- 
# templated reimbursement for actual extra living ‘costs of ‘working - 


= away from home. Accordingly, such benefits ever increasingly took - 


on.the aspects of extra remuneration related to, if anything, working : 


conditions ‘at Glen. Canyon, and the matter of living in a desolate — 


-tree-less. region, considerably out of touch with other more comfort- 
able and. more aesthetically satisfactory communities. Although de- 2 
~ tailed reasons will be mentioned later, this could. be said to be the 
origin of the unions’ rationale, underlying their demands for. wage : 
“increases as a quid pro a for the loss of valuable benefits. 7 
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eee the sche reasons or arguments: advanced by thet unions in so 


support | of a. wage variance. or increase over the wage rates estab- 
lished in. the new statewide agreement were the following: 

1. The unions considered that they. were entitled to a wage increase, — 
and could get it 1f they held out long enough. As a practical matter, 
it was probably true that the unions could affort to wait. The union 
officers were located in Phoenix, 300-miles from Glen Canyon. It 
was not feasible for the rank and file remaining at Glen Canyon to 
_ put any pressure on these officers for settlement of the strike. The 
' leaders held no meetings of union members. Any striker who was a 

member of a local union, and who came to the office and asked’ for 
a job was given. one, elther on private construction at Page, or else- 
where, for most ‘localities | in Arizona were enj oying a construction 
boom. As an indication of the opinion of the unions concerning the 
strength of their own bargaining position, none of the 25 negotiation 
- meetings were sought by the unions. They were all requested by ap- | 


-. pellant. Some assistance in arranging these meetings was given by — 
the Governor of Arizona. About 10 meetings were attended byaFed- 


eral Mediation Conciliation Service representative. a ob 
2. Even. though Page had. been removed from a remote status ¢ as 
to. appellant, a wage variation was necessary, in order to attract a, suf-. 


ficient. number of skilled workers. This was. apparently, if regret-. 


_tably, true. After subsistence had. been stopped on February 1, 1959, 
workers having. scarce skills began to leave Glen Canyon, and. there 
Was @& general exodus of workers who had not brought families. There 
- was a need for about 2, 5000 workers, of whom 1,200 to 1,500 were in 

~the Five Basic Crafts. AL comparatively low number of men Bua 
- working by June 1959. | _ 
“08 ‘Although most of the necessities of life existed ¢ at Page, « some eof | 
the luxuries. considered to be semi-necessities were. lacking, such: as 
movies, fishing, boating, music and music lessons. / & 

4, In case of temporary layofis, there were-no opportunities in , Page 
for fill-in work. It was not worthwhile for a Page resident to seek 
work in Flagstaff. for 3 or 4 days as a worker resident in such cities 
could do. Therefore, such. temporary (and. any permanent) layoffs 
' were a serious loss to Page residents and caused. some a not 

| common to most communities. - 
5. The hazardous nature of dam work was. presented by. union 
leaders who emphasized the dangers of working in a canyon having | 
_ sheer walls of about 700 feet in height. While ‘lie hazards for most 
workers were not great enough to justify hazardous pay as such, 
working on house construction or commercial buildings in. Phoenix 
would be considered more attractive to most, workers from. a safety 
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endpat “he. pay for both. jobs being equal. At the time of the 
hearing on August 22, 1960, there had been 9 deaths from accidents 
on the job (not all employees of appellant) and about 8,000 accidents, | 
despite anextensive safety program. : 
6. The $10,000,000 worth of equipment at the Job, sued by ap. 
pellant or its subcontractors, some of it possibly hazardous to operate, 
involved a Teeponeputy © on the pee of the workers which justified 
a, differential. | - 
The new Project Menon. executed Diccuher 29, 1959, between. 
_ the appellant and the Five Basic Crafts, contained wage increases of 
— $0.50. above the rates established by the statewide agreement effective 
June 1, 1959 between the AGC or “industry” and these. unions, ‘and | 
| eliminated all subsistence benefits “in any form.”* In addition, there — 
were the following differences, or special provisions in the Project 
Agreement | of December 22, 1959, not found i in the unions’ 1959 cad | 
ment with AGC: > | 
1. The agreements are. ‘Tot ¢ co- -terminous, The AGC ome is 
for 2 years while the Project Agreement i is for 5 years with right of 
reopening at the end of 214 years as to wages and fringe benefits. 
2. The grievance procedure 1 in the Project Agreement. permits ap- | 


 pellant and the unions to handle their own grievances, instead of 


~ settling them by committees composed of other employers a as in the : 
AGC agreement. — a ne ae - 


st “ARTICLE XIUi—Facilities and Cost 


ke. Inasmuch. “as ‘the Contractor has evaded cestionttnd’ housing and ‘other: facilities 
at the project for its employees such as, but not limited to, dormitories capable of lodging 
936 men, cafeterias, seven. one-bedroom apartments, 72 two-bedroom apartments, 14 three- 
bedroom. apartments, 21 rental’ house trailers, . a.trailer park containing 794 spaces with 
_ paved streets having electrical, water and sewer facilities, and a 25-bed accredited hos- 


fe pital fully staffed, arid agrees that it will continue to provide such facilities during ‘the 


term hereof at the following. rates, it will not be required to pay subsistence in any form, 


or.reimburse the employees covered by this Agreement for any expense incurred as a result —— 


of their employment on the’ construction preeet (except as aan in 1 Article XV, rule 
- number eke . . , a 


BB. Rates: 
" Gafetoria: 
. $21. 50—Five (5) minimum 2 days per week @ aes 30. per: day. 
Lodging: 
es $7. 00 per ee 
a Apertmant Unite: - e 7 | 
$75.00 per month, payable. in advance. for. 1 pedrcon: unit.. 
- $80.00 per month, payable in advance, for 2 bedroom anity. 
~ $100.00 per month, payable in advance, for 3 bedroom ‘unit. : 
ithe above rates cover all utilities, including | water, ‘electricity, - sewage ang 
garbage. disposal. - Blectrie range and/or PesTiper Atos are  opulonal and may be 
7 rented: at $5.00 per month each. ee 
. Company Troaiters: (Rental or Rental- Piurenase) 
$60. 00; per month by payroll deduction. — Wd a 
-' $25.00 deposit required prior to moving into tr ailer, “3 
- Prater Space: ~ 7 
$40.00 per month paid in advatice to the Page Trailer Court. a 
The above rate includes electricity, tase Rewase and garbage Atsposel. ” 
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3, ‘The Project Aprceuiens nee a provision requiring - appellant 
to maintain the housing and other facilities for the workers for the — 
life of the contract at stated reasonable rates, in lieu of subsistence. 

4. The Project Agreement sets up'a new safety program adminis- 


tered by a committee composed of local union membership and local | . 


management under the direction of a safety engineer appointed by 
-_ appellant for that exclusive purpose, and assisted by the safety engi-. 

_heering department of the Bureau of Reclamation, instead of by a 
committee composed of individuals appomien by the construction 
industry in Phoenix. — 

5. The work covered by the Project Rereetieat 1s entirely differ- | 
ent from the types of work conducted by industry i in. Page ¢ or in n other 7 
partsof Arizona. 3 

6. The effective date of the Project Agreement for payment of the 
increased wages of $0.50 per hour was July 15, 1959, instead of the 
usual practice of making it retroactive to June 1, 1959, when the pre- 
vious AGC agreement had expired. This meant that from June 1, 
1959, to the date of the strike on July 6, 1959, when the Five Basic 
Crafts were working without a contract, no increase was paid over 
the statewide industry or AGC rates. The strike of the Operating 
Engineers. was settled by AGC on July 28, 1959, with its wage in- 
creases and effective contract date retroactive to Jime 1, 1959. 

Following the submission by appellant to the Government, on. De- 
cember 28, 1959, of the Project Agreement dated December 99; 1959, 
- appellant requested that the Government compute the adj ustment. for 
changes in labor rates on the basis of the new rates in ‘the ‘Project 
Agreement, including the $0.50 per hour increase. — 

“Prior to issuing the F indings of Fact and Decision of the contract- 
ing officer on April 21, 1960, the Administrative Assistant Secretary 
of the Interior Department, by letter of February 16, 1960, submitted 
to the Comptroller General of the United States, for advance decision, 
the question of legality of the contractor- -appellant’s two claims for 
escalation of the wage rates involved in the increased wages paid to 
the Electricians and to the Five. Basic. Crafts. Also submitted was a 
copy of a memorandum dated F ebruary 2, 1960, from the Acting As- 
sistant Commissioner and Chief ine aoor: Bure of. Reclamation, — 
. setting forth the factual background of the claims. The ‘appellant: 
did not submit any arguments or evidence i in this « en ) parte Pree 
ing, nor was it invited to doso. | 


Ina letter opinion (B-142040) dated April. 1, 1960, to the Secretary 7 


-of'the Interior, the Comptroller General reviewed: the facts and views 
as submitted by the Department and came to certain conclusions which 
are quoted PeLows ene 
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On the basis of the provisions of Paragraph 19 of the specifications, we.concur 
_ in the view of the Acting Assistant Commissioner and. Chief Engineer that the 
--Government is not liable as a matter of law for escalation on the full amounts . 
of the. increases in the nominal wage.rates, if'in fact the increased rates include 
elements of subsistence or travel pay. or other items excluded from. consideration . 
by the. third sub-paragraph of that article. . 
We believe, however, that the amount of such excluded components ‘emda 
ij in the increased rate is a question’ primarily of fact, to be determined in the first. 
_ instance by the Contracting Officer, and subject to appeal: and final resolution . 


under the provisions of the Disputes clause of the contract. - In view of the full" s > 
consideration already given to the question, as indicated by the report of the — 


Acting Assistant Commissioner, it would appear necessary only to state his 

determinations AS findings of fact and furnish a copy thereof to the contractor. 
~ Apparently, the material submitted to the Comptroller. General ; 
included a preliminary draft of the contracting | officer’s proposed 
__Fndings of Fact and Decision. The Contracting. Officer in this case 
was the Acting Assistant Commissioner and Chief Engineer. me 

: Having set forth in the preceding pages a greatly condensed account | 
of the complicated historical eee of this appeal, we es now: 
to an examination of the issues. . 
. The basic issue can. be simply stated, in two. parts... Cy. Are the = 
payments of increased wages of. $1. 10. aad $0.50 per hour made by _ 
appellant to its employees pursuant. to the 1958-1959 Electricians _ 


_ Agreement, and pursuant, to the Project Agreement dated December 


22, 1959, with the Five Basic Craits, respectively, for work performed 
during the first full weekly pay period after May 31, 1959, and there- 
after, “w wages actually paid,” within the meaning of Paragraph 19 of 
the Specifications No. DC-4825; and (2) are any. portions of such 
payments “in the form of Saae incentive payments, or gratuities, 
ee subsistence payments, and travel allowances” within. the ptt of 


7 . the same Paragraph 192. 


Department Counsel have urged the consideration of an additional 
Issue, namely: a 3 . Pee ee oe aed 
"Whether, upon. empirauon: of the 1955. Master ieeaaie MCS [appellant] : 


: under the terms of the National Agreements with four of the five basic crafts _ 
become obligated to- pay the wages and observe. the working conditions contained 


| in the 1959 Master Agreements with the result that. MCS was. ae to pay Lae” 


. subsistence as provided for i in the 1959 Master Agreements. 


| ~The appellant refused to stipulate. or to eee this question | 
as being i in issue, since it was not the subject of a finding by the con- 
7 tracting officer; and for the further reason that it is in the nature of 
‘res adjudicate, by reason of the decision of the Arizona Employment 
“Security Commission, holding that the National Agreements were. as 
| Ending on vai under the circumstances, as described ashes ae 
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” . 


We are inclined fo agree with appellant’s arguments. The Con- 


 tracting Officer’s Findings of Fact and Decision of April 21, 1960, in 

paragraph 33 thereof, touched briefly on this matter but concluded . 
that “* * * I-do not ee it necessary to pass on the legal question 
‘involved, since under the factual determination reached hereinafter, 
even if it were conceded that. Merritt- Chapman & Scott was a free 


agent and was not bound by the National and International Agree- 


ments, the: claim. presented is one involving payment. of subsist- 


| ence ***,” There being no definite finding by the Contracting Officer 
on this question, it cannot be considered. on this appeal. ‘This Board 


has ruled consistently on this point in several cases, holding that it 
has no jurisdiction i in the absence of such findings. ‘a Assuming, how- 
ever, that it could be viewed as purely legal reasoning or argument of 
Department Counsel, there has been decided, as stated supra, Mm a 
forum of unchallenged jurisdiction, precisely the sanie dispute, be- 
_ tween the parties who had the original right to litigate this question. 
Under these circumstances, the doctrine of re adjudicata must pre- — 
vail. This has long been the rule in the United States Supreme Court 
_ in eases Involving decisions of administrative agencies5 | 
- Apart from the defenses to these technical contentions by the Gov- 
“ernment, the reasonableness of the Government’s theory i is open to 
serious doubt. This query is posed: Considering the various agree- 
ments between the appellant and the national and local unions, can it » 
be seriously urged that appellant. and the local unions were not free on 
‘December 22, 1959, to adopt a new, local, project agreement—a type of 
labor contract whick apparently might have’ been adopted when. the 
appellant first came into Arizona? In 1957, the union leaders made it 
‘clear to appellant that a separate pro} ject agreement would not be ac- 
| ceptable to them, not because the unions considered that such a sepa- 
rate agreement would be in violation of their relations with their na- 
- tional bodies, but for the reason that they préferred to have the appel- | 
- lant sign the existing agreements with the Arizona AGC. ‘The unions 
did not at any time use or rely on the national agreements, - 
. Also, any separate agreenient entered into with another contractor, 


| “not! bound by the Arizona statewide. agreement, carried. with it “he : 


: risk of being ‘subjected. to the effects of the. so- -called “Favored. Na- 
| tions” clause of the latter agreement. The substance of this clause 
was ‘that if the unions should later enter into a separate’ agreement 


— with any | contractor, which agreement Was more favorable to the sep- 


arate contractor’ thaai the. statewide AGC. agreement, the AGG con- 
tractors would be entitled. to the more favorable terms accorded: by the 3 
unions - to the. contractor who had separately received them: These - 


# General Hecavating Co., IBCA-150 (May 25, 1959), 59-L BCA par. 2190. 
- * Magnolia Petroleum Co. v. Hunt, 320. 0.8. 480-8 (1948). 
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te pr ovisions aid to be taken into account by the union in ‘Seiichi ob ‘ | 
_ their rights and those of appellant, under the Proj ect Perounent a <. 


4 ~ December 29, 1959, before the unions agreed to sign it. 


Not to belabor the point, the Board finds that, from a dowical point tae 


of view, the National Agreements carried - no language binding either © 
the appellant or the unions, should. circumstances arise which should 
require special treatment of a compelling local situation. . Otherwise, - 


the local unions could have been hamstrung shy the very same ee i 


designed to protect them. - 


With this tentative issue disposed of; we DOW pros to certain find- 4 


ings of fact of the Contracting Oficer, ‘as to which the appellant has 
excepted in'its Notice of Appeal.’ In our examination of them, where 
- necessary, we will -first consider the findings themselves; secondly, the 


_ proof offered by appellant:in support of its exceptions : the findings; ” 


-- and lastly, the: evidence: adduced 3 in eUppore of the See One 
7 ee ae 


_ Exceptions of Appellant to the: 2 Findings ae the & Contracting 
: | Officer, : 


OL The Electrical Workers & 


4d. The finding (Par, 9) that “the subsistence payments were ‘dis- : 

- continued and were no longer shown on the payrolls.” Appellant ap- 
parently objects.to the latiguage used as perhaps implying that the sub- - 
sistence payments were concealed in other entries on the ‘payrolls. Lit- 
tle or no reference was made to this finding at the hearing, and it is con- 
sidered to have no decisiveimport. — 

“9, The finding (Par. 10) that “the subsistence Sapeca of $13 10 
sien! hour amounts to somewhat less on the basis of a 40-hour week than 
the previous:$7.00 per day. Subsistence amounts to $44.00 per week 

under the new agreement as compared to $49. 00 per week under: the . 
‘previous agreement. fee aes 

__. This exception is based on the fact that the actual pay ‘to Electricians 

included an average of 7.2 overtime hours per week. Therefore, $11.55 

must be added to ‘the contracting officer’s figure of $44. 00,. making” it - 
$55.55 per week on the-basis ‘of the $1.10 per hour increase. 
= ~The Government did not ‘refute the appellant's -fighres, so » this - 

finding must be regarded as disproven. “ | : 

38. The finding (Par. 10) that “Tt 1 is Sbviotd, therefore, that under | 


a of. his: ‘own. n pocket substantially. 168" for. ‘lectridian labor now vi ae 


. than, he was at the start of work under the contract. Bo ag 


This finding was proven to be 1 im. error a the same reason. as in. a 


: Exception 2 above. 
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4, The finding» (Par. 12). iat. “Consequently, the. decisions. of | 


the Secretary. of Labor can have no. bearing on the question. of 


_ whether, under this contract, the. wage rates include a eOompgn ie 
_ for subsistence o or other benefits,” Faigle ge? | 
This is a conclusion, concerning | ‘the ar sgument of ie appellant. 
that, the new rates for Electricians have become minimum rates for 
Arizona, as established by the Secretary of Labor for contracts ad- 
_vertised after execution of the Electricians 1958 agreement. . It is 
a, question of law, but the Board does not agree that the decisions 
of the Secretary of Labor can have “no bearing” on our issues. It. 
is negative. evidence, as opposed. to what. would be positive evidence 
In a hypothetical situation, wherein the Secretary of Labor might 
have decided that the minimum wage should be $4.15 per hour, ruling 
that $0.75 of the $4.90 new rate represented expenses paid, 
_ 5. The finding | (Par. 13) that: “Inasmuch. as increasing. hourly 
ae were made applicable to the zones as the distance from the 
starting point (Zone A) increased, it is the conclusion of the con- — 
tracting officer that the increment over the basic wage rate payable | 
for work in Zone A comprises payments for either ‘subsistence,’ 
‘incentive payments’ or ‘travel allowances,’ none of which is sub] ect 
to adjustment for changes 3 in cost ‘under the contract.” 
_--This conclusion is justified only on circumstantial evidence. ‘Testi- 
mony of the contracting officer included statements that it was the 
custom of the electrical industry to pay subsistence to.electrical work- 
ers; that these workers were itinerants, following construction ‘jobs; 
that Arizona i is the only place known to him where subsistence pay- 
ments were stopped and increased wages were provided. However, 
he also testified that these. workers were residing at Page; and that 
| payment for travel time or expenses of living away. from home was 
not applicable after the electrical workers had. established residence 


in. Page. He also admitted that the $1. 10 increase did not include © 


bonuses, ‘incentive payments, or gratuities, stating “I don’t know 
what it is. * * * AllI can say is that it is something besides wages.” 
The testimony of Mr. Grady, ° a labor relations. expert, is relied on 
oe Department Counsel, to the effect that the-specialty crafts or 


“sub-crafts “fuss. around” with their. allowances for. fringe benefits. 


“Some of them are putting t them in the wage scale. Some of them — 
are getting tremendous pension plans. and cane it off for vacation 
plans.” ” This is inconclusive as to the 1 issues. i shes 


; @Mr. Jack Grady, ‘of Phoenix, Arizona, called as an “expert: “witness by~ appellant, has . 


| -been a labor relations consultant.for about 18 years. He has been: chairman of the _ 


General Construction Industry Negotiating Committee, of the J Industrial Council in. Phoenix 7 
since 1947. 
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| ere appears 7 us that, the appellant has shown,. in so ae as it Is: + 
| obligated to prove - the non-existence of alleged facts, that the pay- 
ment of the $1.10 i increase in wages paid to electricians did not include : 
any ‘of the taboo expenses. excluded from ‘escalation. The appellant 
had nothing to do with the negotiation or signing of any of the | 
~ Electrical Union agreements, and neither did the electrical sub- con- | 
‘tractor, Morgan Hlectric Company. a 
Also, in the opinion of the contracting officer, ‘the’ reason oe the : 
increase of $1.10 per hour at Page, as contrasted with the lower rates 
for other zones. which also invélved considerable distances from basing 
points, was “the fact that we are building Glen Canyon Dam out there 
and it has an escalation clause in the contract. ” Therefore, the Gov- - 
ernment has succeeded only in. casting serious. doubt on the soundness 
of the essential findings of the contracting officer i in a this matter, and 
there is no other. evidence to suport them.. 3 
6. The finding (Par. 13) that “the contractor’s bid must necessarily 
have contained a a ee for. m payment of subsistence throughout. 
the life of the job. MD en 
This finding is ‘also a conclusion which i is not ‘warranted by the 
evidence. At the time of bidding, appellant: was aware that it. would — 
have an opportunity: to eliminate subsistence costs by furnishing resi- 
dence housing and other accommodations. The only support for this: 
conclusion ‘advanced by the. Government. is. the testimony of the 
contracting officer that it is the practice of the electrical industry 
in. other areas to. ordinarily. pay ‘subsistence at jobs removed from 
a union office, throughout. the life of the job, irrespective of the 
length of the job, the availability of housing at the site, or other 
factors. The contracting officer also’ testified that he did not know 
whether the bid included such a component. ‘Neither the appellant 
nor the Government submitted. any documentary proof for the find- 
ing. However, it appears to be admitted that appellant’s bid. “was 
_ about $10,000,000.00 lower than that of the next, lowest bidder. The 
-_ evidence is not conclusive upon the question. The finding 1 1s also ¢ con- 
_ sidered to be immaterial and not relevant here. 7 


&B. Workers of the Five Basie Crafts | 


| 2 The 5 fhiding (Par. 14) that “The strike was eelled: ag a result 
‘of the contractor’s refusal to pay an ‘expense allowance’ as defined _ 

in the current Arizona-Master Labor Agreement, and settlement of _ 
ae the strike was achieved by the contractor’ S eee to a $0.50. per 
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hour i increase shove: other i increases 1g negotiated on a van eeide basis.” . 
This was substantially proven by the testimony of the contr acting | 


: - officer and by.Exhibit H attached to the Findings of Fact and Deci- — 
sion, dated April 21, 1960. Exhibit H is a statement dated May 25, 


1959, issued by the appellant describing its reasons for opposing the : 
a, renewed payment. of expense allowance | as provided. in 1 the new. Ari 7 
zona, Master Labor Agreement. _ 
8. The finding (Par. 20) that 7. provision of the sous aanbioned 4 
| national agreements (Par. 15) stipulates that with regard to new labor | 
contracts the contractor shall have an, opportunity to participate ‘ins 
negotiations. ‘Officials of Merritt- Chapman & Scott were ‘invited 


- _to participate: in the negotiations but declined on the ground, as repre- 
sentatives of Merritt- -Chapman & Scott have stated, it was much too 


~ early to begin negotiations, _Merritt- Chapman & Scott. did not elect 
to participate as a party to these negotiations: at-any later stage and 

_ statewide labor agreements were ey entered into without their 

formal participation. OP cig 
This is substantially correct. ane that, as appellant's @ Witnesses 


_ Helmer and Grady have testified, the appellant, did not participate - | 


| formally or even informally. . : 
9. The finding (Par. 21) that “These agreements cover the entire i 


2 State of Arizona, and did not exclude the Glen Canyon Dam area 


‘as the contractor ‘had previously advised he intended to request. the | 
negotiating parties todo.” ~ | 
The contracting officer testified that a, representative of the. ap: 
-pellant had informed Mr. Wiley, the Bureau.of Reclamation project 
construction engineer, that the appellant. intended to make such a 
~ request.. However, Grady testified that. the. appellant never made _ 

such a request, but that both the AGC and appellant felt. that. Page | 


ought to be a “free zone. a The AGC did attempt to negotiate this war 


point. with the unions but the latter refused to agree to make. Page a 
free zone, on the ground that AGC contractors having contracts at 

Page ought to.pay their. employees $6, 00° per: day expense allowance. 
10. The finding (Par.. 23) that “This was based on the union’s- 
position that the above-mentioned agreements with the parent Inter- 
national and National. organizations: of the local unions required the 


contractor to abide by the terms of the state agreements, and the con- 


tractor was thus obligated to pay. subsistence as s provided for’ m the 


| state agreements.” ts 
_ * No evidence submitted by aeuaiee tends to ee this findirig. ae 
It was a principal issue in the proceedings before the Arizona State 


Employment Security Commission. However, it does not involve the oe 
issues here, as determined herein, « supra. | | 
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| ate ‘The 9 Andiiig (Par. 25) that. “The roptesentatives advised thet ie | 
the contractor was not a party to the new Arizona Master Labor —— 


Agreement, and that they operated under National Perecments with 
the crafts involved.” — | 
_ This refers to a meeting on cal aly 14, 1959, ee Geen of the 
= strike with the contracting officer. The evidence supports | the 
finding. | 
19. The friding (Par. 25) that witli eee to ig same meeting), | 


7 “The contracting officer was asked if the Bureau would make adjust- . 


: ment for wages paid in excess of those applicable under the Arizona © 


Master Labor Agreement, provided the contractor ultimately nego-- 
tiated a job. agreement with labor for an increase in hourly wages 
ah without. a. subsistence pay. requirement. In response to this request, 

the contracting officer advised that. he would render a decision in the 


matter upon presentation of a- firm: agreement, reached with labor, 


but advised. the representatives [appellant] that the contract’ did not, 
in his opinion authorize or permit paqustment for any. form of ‘sub- a 
| sistence payments.” — : : 
The evidence supports this finding, that such a. conversation took. 
| place. Appellant’s witness Helmer” testified that the request for 


an advance decision was made for the reason that the Government had 


' made an unsolicited negative determination i in the case of the Elec- 
tricians, before the escalation clause came. into operation and appel- 


dant felt it should get an advance decision. as to the Five Basic Crafts. 


However, the Electrician’ S agreement. had been 3 in . effect for nearly a 


“year. 


18. The finding (Par. 26) that “The Contato vedieeted that im 
be advised as to whether, if he entered into such an. agreement, the 


ee Government would consider the increased. wage rates resulting fiom 


the $0.50 per hour component subject to escalation under Paragraph * 
x of the specifications.” ae. a 


This refers to a meeting in ‘Washington on. ‘September 1, 1959, ond 7 


: ‘6 a letter dated. September 10, 1959, which. was presented in the 


| Government, at the Iheeting. | “The Tenors is ‘identified as Exhibit K, “e 


‘attached to the Findings of Fact. There appears to ‘be no reason to — 
7 dispute the contents of the appellant’s letter, which attached | a sched- 


ule of the. proposed wage rates. These rates. ‘were stated by. the _ 
: appellant i in the letter to be the “ultimate i in conéessions. which can be 


obtained from the. unions. ” This statement turned out to be. correct. | 
“14. The finding (Par. 27 ) that. “Accordingly, wholly . apart from 
a the question. of whether the. contractor was entitled to. escalation, 


| TMP Clare O: Helmer. is the. Industrial Relations Director. of: Merritt: Chapman & Scott 7 | 
a Corporation. His experience. in this field covers 20 years. . - 2 
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overtures were , made to the comiractor looking toward an nemant _ 


7 between the parties as to the Government’s assuming some part of © 
the proposed $.50 per hour component as an inducement to the 
contractor to negotiate a settlement of the strike and resume work.” 
_ Since these overtures were made without prejudice and bore no fruit, 
they are not. admissible in evidence i in this appeal. = 
~ 15. The finding (Par. 27) that “However, the Government's iuten- re 
tion apparently was misunderstood by the contractor * * #7 
_ This refers-to. the Governments letter of September 24. 1959, to the | 
appellant. It is not admissible for the same reasons mentioned In Ex- i 
ception 14, supra. 
16. The finding. (Par. 28). that “Tt appa to the Govcemucny 
that the agreements. between the contractor and the Internationa] and 
National unions would necessarily have a bearing upon this determi- 
nation. If it were determined that by the terms of the National agree- 
ments the contractor was bound to abide by whatever agreements the 
Associated. General Contractors as bargaining agent for the contract-~ 
ing industry and the local Arizona Unions should enter into, then, of 
course, instead of a strike, the work’ a at Glen Canyon Dam 
would be the result of a lockout. Pe: : 

_ This might have occurred, but did not occur, and the supposed issue 

involved has been disposed of SUPTQ. - 
- 1%. The finding (Par. 28) that “The contractor for a considerable 
time obj ected to furnishing these agreements contending that they 
had no bearing on the problem, but eventually the agreements were 
furnishe 

“This finding has been substantially supported by testimony, but the 
issue involved has been ruled out of this appeal supra. 

18. The finding (Par. 30) that “These agreements are substantially 
the. same as the Arizona Master Labor Agreements, except that the 
wage rates specified therein are $0.50 per hour higher than the. wage 
rates provided i in the Arizona Master Labor Agreements, and the pro- 
vision in the State Agreements for a per diem expense. allowance on. _ 
_a graduated basis by zones has-been deleted.” 

The evidence presented by appellant shows about 6 differences be- 
_ tween the two labor agreements, as discussed supra. The testimony 
of the contracting officer characterized these differences as “cats and — 
- dogs” or self-serving declarations. To the extent that such differences 
must succeed or fail in offsetting the circumstantial evidence offered 
by the Government to the effect that the appearace of a wage increase © 
following” the elimination of subsistence provisions is persuasive of _ 
the inclusion of subsistence in the increased wage rates, the Board is © 
convinced. that Happellane ee met: tats. s obligs gation a show that Such 4 cir- 
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: ‘eumsiantial ewdenes is not sufficient ‘to admit of n no thier: possibility | 
- than ‘the validity of the Government’s: thesis. The mere dismissal by 
_ the Government of such differences with a general opinion as to their 


value, does not carry the force necessary for refutation. _ The finding 2 


Is, therefore, not supported by substantial evidence. 
19. The finding (Par. 31) that “I now. proceed to the determination | 
of the question as to what extent, if any, does the $0.50 per hour com- 
ponent include elements of subsistence or other items excluded mo the 
third subparagraph of specifications Paragraph 19." OS cues 
This is apparently a general exception to a statement which i is not — 
actually a finding. It is obvious: that the contracting” officer: could 
pr operly make this statement of: an introductory natilre. = ° 
90. The findings (all of Par. 82) consisting of repetition of ‘ previous 
| findings or allegations concerning the cause of the strike; the willing- 


~ ness of the unions to. work for thé standard statewide rates if they - ae 


| were paid the expense allowance of $6.00 per day in addition; the in- 
— crease of $0.50 per hour over the standard statewide rate: ad the ab: 
-~~gence of subsistance as a separate item; that the latter is the ony dif- | 
- ference between. the Project. Agreement ; and the oo agreement | 
- These have already been considered separately. - i 
“21. The finding (Par. 83) that “Ido not deem it necessary to pass | 
~ on the legal question involved * * *,” This. was quoted in part, 
| earlier, i in connection with ‘overruling the. Government’s attempt to’ — 
_establish an issue on the theory that the National Agreements bound 

appellant. to the terms of the new AGC agreement: with the Basic . 

Crafts. The remainder of the finding excepted to j Is as follows: ~~ 


, : xb e Even if Merritt-Chapman & Scott was not bound by the statewide agree- = 
ments, the negotiations between. the parties to that agreement and the resulting we 


— eontract : may properly. be considered - ‘as evidence bearing on the nature of the 
. additional 50. cents per hour component. pi aoe Bene to between ‘Mer- 
. ritt-Chapman & Scott and the unions. rs er ee . | 


~ This-is all. very well, but. there’ 1S imneat no. Ce concerning: > 


| those negotiations for the AGC statewide agreements, or in the result-: 


. ing contract, which would throw any light on the issues. It was testi- 


2 fied by Mr. Grady that the union leaders i in the negotiations passed 
_ several remarks to the effect that “Don’t worry about Merritt-Chap- _ 
man & Scott—we’ll take care of them.” This would be indicative of © 


the determination of the unions, discussed: SUPTO, to get back some- -_ 


thing from the appellant, Merritt-Chapman & Scott, in the nature of a 


guid pro quo for the loss of subsistence four onthe previous to the 7 ; | 
negotiations. However, that: does not help the Government’s case. _ 


‘As with the other evidence involving the negotiations for the AGC. 
contract and the ee of eons contract itself, such: ona. is merely 
circumstantial. Cir eee oe ee 3 
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29. The finding (Par. 84) that aad | in fact, chs: was the last re- 
maining issue between industry and the four crafts [excluding the — 
Operating Engineers] before agreement. was reached early in May 


— 1959. Although Merritt-Chapman & Scott. was not a formal party to. 


these negotiations iL 


‘The “ast remaining iesiee refers to. the juation of whether po ; 
Arizona, should be designated as a free city. Whether this. was mate- 
-Tial is not entirely clear, but the appellant proved by testimony of Mr. 
. Grady that it was not true:~that the last i issue to be decided was the. 
Increase in:pay for the cement masons. _ Again, the question of formal 
or informal participation in the negotiations by the appellant has been — 


a shown supra to have. been no participation of any kind. 


93, The finding (Par. 35) that “The unions had in mind the particu- 
lap situation of Merritt-Chapman . & Scott. as. the principal employer 
of. labor at Glen Canyon Dam when, in the industry- labor negotiations, 

_ they refused to yield on their. position that subsistence should: be paid 
at Glen Canyon Dam, and they therefore would not accede to the in- 

dustry. position that Page, Arizona, should be desennied as an addi- 
tional free city.” 

This is highly nes éf. eonderad.: as a. finding ot fact. 
It would be just as valid to say.that the unions had in mind the situa- 
tion of AGC at Page while negotiating with appellant. ‘The only 
evidence in this regard was the witness Grady’s statement to the effect 
that it is difficult to know what the unions had. in mind, At least, the 
unions knew. that they were on safe ground in not. agreeing: to ake : 
Page a free city for the AGC contractors who. had minor contracts in 
Page. These contractors had not provided any housing or other facili- | 
_. tes for their employees and could. not expect, and verily, did not. de- 

- serve to be relieved of the payment of subsistence. Sometimes a few 
of appellant’s facilities'were available to AGC: employees, on a.tem- . 
_ porary and uncertain tenure basis, subject to peremptory recall if _ 

| appellant’s employees had need. of them. Of secondary consideration 


to the unions in the AGC negotiations, it seems to us, were their-con- 
tinuing negotiations with appellant. There were, of course, impor- -_ 


tant to the unions, if only from the standpoint, of the number of 


a employees involved -But.to argue that when-the unions were Jus-— 


_ tifiably maintaining: their position of not making Page. a free city for 


 AGC.-contractors, these unions had in mind the position: of the appel- 


lant as the largest employer of labor in-the area, seems to us to: be. 


not. very useful in settling the issues, even if it were true, which no 


one of the witnesses knows. The Govérnment did not call any. union 


= : representatives as witnesses, and neither did the appellant. 


94, The findings (all of Par. 86): to -the effect that the unions at 
the: time of the negotiation with AGC had no. intention but that - 
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| appelaut Sad be required to accede to payment of ees : 
because if a more favorable contract to appellant was later agreed e 
to, the “Favored Nations” clause could be invoked by the AGC, ‘The : 
conclusion of this finding i is as follows: 


_ Thus, unless the unions intended to deny “free city” status to Merritt-Chapman . 


25 ‘Scott in the separate negotiatons, it would have been an idle act to insist in. 7 


- the negotiations with industry, that Page should. not be a free city, since under 


the “favored nations” clause, Page would become a free city to all contractors” é 
if the unions show: eu becduenely make situilar concessions to a cae 
_& Scott. a Sor 


- This appears to be: a non sequitur. To state the converse, has unions 


| could’ give the AGC the “free city” status as to Page as requested — : 


by AGC, if the unions intended to give the same “free city” status to — 
the appellant; The fact is that the unions would not give. “free city” | 
status to the AGC because the latter was in no way entitled to it for 


themselves, unless the unions should establish dispatching offices there, 


which they studiously avoided, for obvious reasons. On the other — 


~ hand, there was a serious question as to the union’s ability to. argue 


| ~ équuitably; ; in May 1959, and thereafter, that the appellant should be _ 


compelled to pay subsistence, 3 in ‘view of the arbitrator’s ‘decision to 


the effect that as of J anuary: 15, 1959, it: was not required and, justi- : ee 


fiably, had not been paid since ebm 2, 1959. | 
These’ situations ¢ can hardly pe reconciled mm favor of the Govern- | 


~. Mnent’s argument. 


= 95. The findings (all of Par. 37 +t to “the effect that” In Manetainiag 
from participation in the negotiations between AGC and the unions, 


7 the appellant was aware of the probable consequences, whether or 7 | 
7 not the ensuing agreement was binding” on appellant. To continue : | 


te * * Accordingly, once’ a subsistence component had been included in the a 
cost of labor at Page, Arizona, under the terms of statewide agreements, the oe 
character of the. Page, Arizona area as a subsistance area was are and 

. conelissively. established. eRe: ; 


- This of course is a non eeu: argument. Tee ioe not ti folléw that _ 


subsistence allowed to AGC non-resident employees established Page 


aga subsistence area as to appellant and its resident employees. This _ 
7 finding i is merely another method of stating the Government’s argu- 

. ment -that appellant. was ‘automatically bound ‘to the terms of the 
_ AGC agreement, by reason of its National agreements, pen actu- 


ally finding this to be go. 


. 26. The finding (all of Par. 38) to ches same scefteet as in ee gontod 
25, supra, with the added finding that. ‘Merritt-Chapman. & Scott has 


Bs | paca ncoi: no reason why it should be subjected. to higher hourly wage 


rates ‘than other contractors and the: only reason that could ne ad- a 
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7 vanced i is. that the additional wage rate component i is In settlement of 3 
_ the issue of subsistence, and, insofar as the unions were concerned, this 
payment of a so-called additional wage component. placed them In 
position to avoid violation. of ‘the ‘favored nation’ clause of. the | 
contract. is 
This: finding or aréurient has’ been ee ane deféated by the 


: appellant i In testimony concerning: the reasons for the wage noes _ 


as indentified earlier in this opinion. | 

of, The finding (all of Par. 39). that “Tn view. of the facts and | 
circumstances, as stated above, I find that the amount. by which the. 
so-called hourly. wage paid by the contractor to the workers of ‘the 
five basic crafts in accordance with the December 22, 1959 agreements — 
exceeds the basic wage rates paid by other contractors’ in the State 
of Arizona constitutes.a subsistence. payment and therefore is not — 
subject to escalation as provided in Posen. 19, ‘Adjustments. for 
Changes-in Cost’.” 

This finding is reversed by. the Board Hecause of the absence of 
proof in its support, as detailed supra. 

98...The finding (all of Par. 40). that “I find that iso tam as. the 
electrical workers. are concerned, the difference in wage rates be- 
tween the A-zones and. D-zones is a. payment of subsistence, and this 
portion of the wages paid to. electrical workers is therefore not subj ect. 
to escalation. I find that-payment to workers of the five basic crafts 
in excess of the rates established by the Arizona Master Labor. Agree- 
ments are payments.of subsistence : aut the excess amounts are not. 
subject to escalation.” 

We find that the appellant ae mee its eee with respedl to. 
burden of proof, to show, insofar as pene of something can be 
shown, that the payments in issue were “wages actually paid” | ik 
that no portion of them was “in the form * * * of subsistence” 
any other ineligible item under Paragraph 19. of the Gace 
_ On the other hand, we find that there isa failure of proof on -the 
part of the Goverinent’ s case. . The circumstantial evidence as to the 
elimination of subsistence and. the: concurrent. or later increase in’ — 
- wages is not sufficient. ‘There is serious doubt that such circumstances 


create any presumption. whatever that subsistence was continued to. - 


be paid in the increased wages.? In. fact, the contracting officer 
frankly admitted that he did not, know. what. the increase-in wages _ 
represented, except that he considered it to be womelhing 3 in addition : 
_ to wages. Moet 4 | Cae oe ee ee 





8 Of. 31. CJ. S,, “Bylderice,” see. 140-6: : “ordinarily, ‘there is no’ sete that a ate 
_ of facts or: conditions which. is shown to exist will continue to exist in the future.” 
(Citing Foster y. Adcock, 161. Tenn. 217, 30. 8. W. 24 239, 70 ALR. 569 (1980) ). ine 


ees OES MERRITT-CHAPMAN & SCOTT. CORPES Cb  .  2BS 
| | : January 4, 1961 - . | 
““Althoagh, this seems to be a case of first impression as to wages | 


ie alleged. tobe paid in lieu of or to include subsistence, the increase in. 


wages alone, or wage. variances exceeding the statewide industry rates 7 
have been present in other contracts, as admitted by the contracting — 
officer. These contracts were for construction of dams at. Hungry 


| Horse,. Montana ; Flaming Gorge, Utah; and Canyon Ferry, Mon-: — a 


tana. The variances amounted to $0.15 aa $0.20 per hour. Escala- | 
tion has been in operation at the Flaming Gorge. Project on wages 
inéluding a $0.20 increase over statewide rates, pursuant to contract 

escalation: provisions almost exactly the same as in the instant case. _ 
_ However, the contracting officer stated that as a. result of this matter, 
the Flaming Gorge situation is being re-examined. - 


- Therefore, it appears that there ‘is a practice, not uncommon, for 


dam contractors in remote areas to Pay higher wages than the state- | 

wide rates.. | 
In composing the Galea of a. third scbpamenl of Pa a- 

graph 19 of the specifications, the phrase “in the form of * * *’sub- — 


~ sistence payments” was undoubtedly used advisedly.. In. order to | 


: identify payments as subsistence payments, a recognizable form. is 
or equired,. Otherwise, if the language had simply prohibited. escala- 


_ tion of “wages which are: actually subsistence payments” there would. _ 
- -bevendless disputes. The term “subsistence” is generally: defined as 
the means of existing, or maintaining life. Under that definition, ib: x 
could be said that practically all of a worker” S whee are og for his 


“subsistence” or that of his family.» | | : 
Under.all of the circumstances, the Bond dei that the appel- 


—* lant’ j is here entitled to that measure. of protection, promised by’ the ae : 


ee Government 3 in the contract, against rises in the costs of labor. 
As to the issues described herein, supra, we find that the. payments :" 


7 of increased wages of $1.10 and $0.50 per hour made by appellant - 
to. its employees pursuant to the 1958-1959 Electricians Agreement, 


and pursuant to the Project Agreements of December 29, 1959, with | | 


. the Five Basic Crafts, respectively, for work performed after May 31, 
” 1959, are wages. actually paid, within the meaning of Paragraph 19 ‘ 
of the Specifications No. DC-4825 of the contract. tt, 
“We further find that no portions of such wage payments of $1. 10 
and. $0.50 per hour, made by appellant to its employees pursuant to 


the 1958-1959 Electricians Agreement, and to the Project Agreements | o—_ 


of December 22, 1959, respectively, are in the form’ of: ‘bonuses, in- 
centive payments, or gratuities, subsistence. payments, and travel al- 
lowances, within the meaning of Paragraph 19 of Specifications No. 
| DC-4826. of the contract. | | 


re two ara ae 


es L concur: 2 a 
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| Conclusion. a4 . 


Meena tis appeal 1s sustained sad de. case is euniied to the ae 
_ contracting officer, for pr oceeding with the adj ustments contemplated | 
and provided by the contract. escalation | provisions ap aoa to. our 


"| Tuomas M, Doxstoy, sai? 7 


; ‘Anrsur 0. Amy, Alternate Mu ember. 


, vee H. co Chairman, disqualified fare oat participation in an 


oe, _ the consideration of, this cre (8 CFR 4, mA) 


| "UNITED STATES vw a R. HENDERSON 
|  A-98496 “Decided de anuary 18; 1961 


7 hapa Claims: Common Varieties: of Minerals. 


“Sand and gravel ‘suitable for. all construction purposes, ‘tree ‘froth Aeteterious 7 
; _ substances: and having proportions of sand and gravel which meet construc- 
eet tion ‘specifications without. expensive processing, | ‘but: used only for the same > | 
_.. purposes as other widely available, but: less. desirable. deposits of sand and 
it gravel, are: common yarieties : of sand and. gravel. and not, locatable under 


a the mining laws since these facts do not give them a special, -distinet value. 2: 


7 APPEAL FROM THE. BUREAU. oF LAND MANAGEMENT 


| a R. ‘Henderson has appealed. to, the Secretary of the Interior. fone | 
a decision of the ‘Acting Director of the Bureau of Land Management _ : 


dated April 18, 1960, that affirmed a decision of a hearing examiner 


dated Deane 29, 1959,, declaring null and void his placer. mining 
claims, the Dickie, Big Hall, Sandy and Teddie, all i in. Clark = County, ‘ 7 


_ about 2 miles south southwest of Whitney, Nevada. 


April 4, “1957, and ‘quitclaimed. by the. locators: to ‘the appellant < on % 


~ June 28, 1957. On May. 6, 1959, the. United. States. contested: the | 


validity of the claims by filing charges that minerals have not. been 


_ found within the limits of the claims. in sufficient quantity or quality a 7 | 
to constitute 'a valid discovery and that. the materials found within the 


7 limits of the claims. are not valuable mineral deposits under section = 
3 of the act of July. 28, 1955 (30. US. G., 1958 ed,, sec. 611)... The — 


7 appellant. denied. the charges and a hearing. was held. on. a September | a 


15, 1959. | : | 
At the hearing, the United States denneded that ane are ae 


“quantities of sand and a suitable: for construction purposes on. 


= ss UES lg o. 8. eK KR. HENDERSON ae ya 
Se Fommary 18,1961 
7 the. ie and, that the appellant has dug large pits exposing ae | 


_ mnaterials to view and has removed considerable amounts ofthem. Its. 
witness stated that the sand. and gravel have been formed from vol: 


 ¢anic rock so that they are harder than such materials formed. from 
7 sedimentary. rock and are of the same nature as other sand and. gravel 


yee found“in an area about 214 miles wide by. 7 miles long and that both 


are of good quality and not cemented or mixed. with caliche. - It con- i 


~~ tended, however, that the claims are invalid because common varieties 


“6 : of sand and gravel are not locatable minerals under the act of J uly a 
28, 1955. (supra) , and that the appellant. had not shown that the sand = 


aad gravel in question are valuable because they have any properties = 


tan giving them special and distinct value which cause them to constitute = ae 


Bll | exception. to. the provisions | of the statute. . The ‘contestant’s evl- 


"dence confirmed this view of the nature of the findings on.the claims — 
but: the appellant. contended that. the claims are valid because of the 
exception recognized. in the statute. ‘The hearing | examiner and the = 

- Acting Director held that no showing of a ‘discovery. of a locatable 
bas mineral had. been. made and. declared the claims null and void fOr, that | 
‘reason. , 
-On scpeal to the Secretary of. the elaision the appellant risikes rd 


: same contention so that. the sole question to be determined is whether _ 


= the minerals found on the claims under contest may. be the fabio ° f : 
- location, under the mining law. ee. 


Section 3 of the act of J uly 3, 1955. one onded the ‘mining 
_ laws by removing certain materials from the category of valuable z 
7 mineral deposits. . Tt provides: He ae tah 


A deposit of common varieties of sani one eras ‘punice, . pumicite, or 


cinders Shall not be. deemed a valuable mineral deposit. within the meaning of . ; 
the mining laws of the United States SO as to give effective validity. to any mining 
claim hereafter located under such mining laws: Provided, however, That noth- 


ing herein shall affect the validity of any mining location based upon discovery ° a 
-. of some other mineral occurring in or in association with such a deposit.: “Com- 7 


- mon-varieties” as used in this Act does: not include. deposits’ of such: materials <7 
_» Which are valuable because the deposit has: some Pee giving it distinet and oo 
| special value i. = “8 : . . } , 


The appellant, dose not yu upon. some oilies fineret i in or in asso- 
ciation, with sand and gravel; his case rests upon an alleged discovery . 
of sand and gravel on. the claims which he contends heve character- 

istics giving them distinct and special value. i 


His evidence shows. that the deposits on. the dime. eontn hard Bes, 
sand and. gravel free from. blow. sand and. ealiche: (Tr. 67, 69)" of the oe 


, i'These and. sabesauede references are to the appropriate bages of the ‘transcript of the | 
hearing in this case, Sie) ea ee ee eso Se , | 


28 7 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [68 LD. | 


| proper size. and gradation in size and mixed j in ‘proportions very soe, | 
_ to the perfect percentage for construction use (Tr. 69, 70) so that it. 
is possible. to use or sell pit. run material which meets construction — 
specifications for concrete aggregate (Tr.-60) and, because of the 
sharpness of the grains, to sell the sand for mortar and plaster (Tr. 
 %6). The area wherein such deposits are found is about 344 miles — 
wide and 7 miles in.length (Tr..88) but the claims are adjacent or near 


to the appellant’s patented land where the processing plant and the 
well which furnishes water for washing are located so that it is eco- 


nomically advantageous for him to work them from the existing plant 
(Tr. 88). There is a ready market. for ready m mix. x concrete and acted a 
a and mortar sand in the vicinity (Tr. 25-58). | 
The appellant’s évidence also showed that concrete anae on ag 
gregate produced.on the claims can be ground and. polished. to produce - 
an attractive stone of various muted shades of cream, coral, brown, — 
purple, gray and black 3 in irregular shapes and surrounded by fits light 
gray of the concrete mix. The result is an acceptable. substitute for — 
terrazzo, the marble for. which is ‘normally shipped 3 in from Italy or 
Georgia (Tr. 71-72). This: so-called poor man’s terrazzo ‘has been 
_used in the rotunda area and entrance walkways of the Clark County 
convention hall, in the hospital at Henderson and several of the Las — 


Vegas schools (Tr. 73). The appellant submitted asampleashisex- _ 


hibit A at the hearing which he explained was the polished product 
obtained by. sawing a slice from a concrete test cylinder made from 
the aggregate (iT 1-72). Other aggregate not of volcanic origin 
used in this manner would present only a, contrast between the light 
gray of the concrete and the: darker eray of the cross sections io the 
aggregate (Tr. 90-91). - : 

~The conclusions to be dviwn from ine appellant's siidence are s that | 
the sand and gravel found: on the contested claims are of good quality 


ave and. suitable in every way for concrete aggregate as extracted from 


- the pit. or with some blending. of materials taken from deep and shal- - 
low pits (Tr. 70). The value of these: materials to the appellant 3 is © 


derived from their-good quality as building materials without expen- —_ 


sive processing, their location close to his processing plant and the 
~ Jack of caliche (Tr. 81). Their use in the terrazzo substitute is not a 


demonstration of special ‘and distinct value since it is limited in 


-amount-and restricted to local use. ~The predominant use of the sand 


re gravel i stay ordinary construction purposes. The appellant did 


- not even suggest that: he contemplates shipping aggregate out of the 
area for widespread use. The distinct and special value for. which. he 
contends consists only of the factors which make the materials suitable 
| for his particular local business and cause his ; Processing costs to be . 


ac a - ae Ss. U. J. OR. HENDERSON Be ee © * 220. 
at, aed | | January 18, 1961 | | | 

low. and. thus ¢ give the materials more value to him than like materials | 

in the area. 

The Senate report ona companion bill (S. 17 413) dude éondacen 

tion at, the same time. as, the bill ‘which became the act of J July 28, 1955, | 

7 declares that— 

The proviso in this seetion: reading— Ste ei | - | 
a eee nothing herein. contained shall affect the validity of. any mining iocation 
based upon discovery of: some. other mineral. occurring in or. in association with 
such a deposit— ; » wf nae 8 
has been incorporated in. te: ‘bill to make clear the committee intent is not x! 
preclude mining locations based on discovery of some mineral other than a> 
common variety of sand, stone,-etc., occurring in such materials, such as, for 
‘example, a ‘mining location based on a aoe of gold in sand or Braves: 
| The last-sentence of this section declares:that— / eon ak” : | 
- “Common varieties” as used in this act does not include ‘deposits of such, ines 
' rials which are valuable because the deposit: has some property giving it distinct 
and special value * * *. 

This language is intended ‘to- excindé from disposal. sided the. Materials. Act 
materials that are commercially valuable. because of. “distinct: and special” 
properties, such as, for example, limestone suitable for use in the production of 
cement, metallurgical or chemical-grade limestone, gypsum, and the like. (Sen. 
. Rept. No. 554, 84th Cong;; Ist.Sess., pp. 7-8.) 


- The House report.on the bill which ecie the: act: of J uly 93, 1955 
(H.R. 589), also notes: that the language. of the bill excludes “mate- 
rial such as limestone, gypsum, etc. , commercially valuable because of 
‘distinct and special’ properties.” ~ (House Rept. No. 730, 84th Cong., 
Ist Sess., p. 9.) Pde ae ake See on aM, eta ee Nee Hl 
The pertinent regulation provides: 7 
= (b) “Common varieties” as defined by decision of ‘the Debartivent and of thie 
courts include deposits ‘which, although they may have ‘value#for use: in trade, 
manufacture, the sciences, or in’ the mechanical or-ornamental arts do not. ‘DOs- 
“sessa distinct,.special economic value for such’ use ‘over. and: above. the normal — 
uses: of the general run of such. ‘deposits. Section .3° of the law has no. applica- 
-tion. where the mineral for which a location is made is carried 3 in. or .borne by 
one of such common varieties, ob. git . > | 
: _ These. observations do not. lend support 5 ihe appellant's ao taation | 
ms that he has a discovery of sand and gravel possessing special and dis- 
_ tinct’value. They indicate, rather; that there was no contemplation | 
_ that. sand and. gravel: suitable tox construction. purposes. would, be 
regarded. as: anything but common varieties. of. these materials. wi 
The fact that these sand and gravel deposits may | have. characteris- 
_ tics. ‘superior:to those of other sand and gravel. deposits does. not make 
— them an uncommon variety. of send and gravel: SO. Jong as. they. are 
ae 7 “Thus, while piaghie would not. be a ‘common variety. of stone, ordinary. ‘building stone 


or sand and gravel ¢ or pumice. or. limestone used in. 2 bullame, ‘would be.’ Uae ae CFR,. 1969 . 
‘Supp., 185.121(b)). ; By ees ee 
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| ‘used. only. for the same purposes as other deposits which. are eee oe 
and readily available. See Onited States v. Dwwalt. & Russell, 6 L D. - 


458, 462 (1958).. 
‘Therefore, pursuarit to the rather delegated t6 the Solichon by 


the Secretary of the Interior (sec. 210.2. 2A (4) (a); Departmental 
Manual; 24 FR. 1848), the decision of the ore ar of the 
Bureau of Land Management 1 1s affirmed. ora | 


‘Troponn F. Srevens, The Solicitor. 
By: EDaCUND T. Fritz, | 
| Poy. Solkcitor. . 
APPEAL | OF WICKES EN GINEERING AND. CONSTRUCTION 00. 
IBCA-191 | Decided January 18, 1961 


| 2 Contracts: Changes and Extras—Contracts: Modification: | | 
A price adjustment determined by the contracting. officer. thr ough ‘hie: ee 


~ dures established by the contract, when duly accepted or otherwise agreed |. 
to by the. contractor, constitutes a valid modification of. or’. supplement. to 


the. contract terms that cannot . thereafter ‘be. puniaterally | altered oe the ee a 
pp aracng | officer: . mee: : x | | ee 


ie | “BOARD oF CONTRACT APPEALS 3 
~The Depectnin, Counsel has moved for reconsideration of. Hint. 7 


3 : portion of the Board’s original decision in this case, rendered on _ | 
_...» November 80, 1960, which sustained the appeal as to Claim A. The. | 
= motion. -asserts that the Board’s. holding is inconsistent with those 


made in the cage of Salem Products Corporation by the Armed Serv- | 
ices Board of Contract Appeals‘ and the Comptroller General.2. 
In our original decision with respect to Claim A we ruled that. ap- : 
pellant’ was entitled to be paid for unanticipated rock excavation the. 
sum of $41,487.58 provided in Change Order No. 3, without deduction — 
of the credit of $1,371.49 for the earth excavation displaced by such 
rock. excavation that’ was res ilar attempted to D be a ae m.. 


Change Order No. 4. | 
This ruling was based on the view that. the terms of eer Order es 


No. 8 set forth a determination—made through the procedures estab-- 


lished. by the contract—of the amount to be paid for the unantici- 
pated rock excavation which, having been duly agreed to in writings . 
signed by both parties or their authorized representatives, consti-. 

tuted a: valid modification of or supplement. to. the contract terms. io 

A ASBCA' Nos, 4320 and 4698, 58-2 BCA par, 1944 (Siocon 29, 1958), maoalited : 


on ‘yeconsideration; 59-2 BCA’ par. 2364 (September 16, 1959). 
oy 239. eee ii 726 (April 26, ee ; 


“say 3 “WICKES: ENGINEERING & ‘CONSTRUCTION: co: cr 
es ; | January 18, 1961 | 


The price adjustment thus mutually: adopted was, in. our ‘opinion, no ~ 
more subject to alteration through the unilateral action. of one. party - 


- on account of circumstances within the scope of such adjustment than’: <. 
a was the original contract price on account of cirumstances within fae = 


Scope. 


by authority. A partial citation of precedents appears in our original — 
decision. Some of the many others are cited in the margin® ‘Usually, 
: the i issue has been raiséd-in the form of an attempt by. a contractor to 
~ increase the amount of an adjustment of time or money to which 


both. parties had previously. agreed. . In. those cases where, as here, 


: the issue has been presented in the form of an. attempt by the Gov- _ 
: ernment to reduce such an amount, the binding effect of the adjustment . 


~The binding effect of agreements of this nature is amply suppor ae ae 


previously. agreed upon has, hove likewise been recognized, and — . 


7 the deduction: or credit sought by the Government has 8 been denied. * 


7 As was ‘said 3 in one of these latter decisions : 


“The change order having been. duly executed by: both. parties, and the con- = | 


2 tracting officer. having acted by virtue of the authority vested in. chim, it was... 
then beyond his power and beyond the power of his superior. officers ta revoke 


his act, without: appellant’s consent. <A valid modification of ‘the contract ter ms 7 


a been, accomplished, binding on: the appellant and ° on. the Government.’ - a 


| _ Ordinarily, the assent of the contractor to the Government’s deter- ooh 
- -mination of the amount of time or money to be allowed is manifested. . 
by an acceptance executed by the contractor after the contracting 
“officer or his authorized representative has issued'a change order.evi- © 
fie dencing the Government’s determination of the amount. Such assent, 


a however, may also be validly manifested by a proposal to. accept a 
-_ particular amount—identical with that subsequently determined upon — 
by the Government—executed ' by the contractor in advance of the 


| ~ issuance of the change order, as was done in the case now before us. : os 
There is nothing in ‘the Salem-Products ( orporation decisions ab. 


: variance ee these well- settled principles, for that: case did not 3 in- 


® Hargrave - v. United. ee 132 c. cl. 73; 78-80 (1985) . Tobin: Raia: Ine.. Ws: 


: United States, 114. Ct. Cl...286, 333-34 (1949) ; ‘Coath & Goss, Ine. v. United States, 10% as 


Ct, Ch. 658, 661 (1944); Frazier-Davis Construction Company v. United. States, 57. Ct. Cl. 
— 1, 53-56 (1942) ; ; Arundel Corporation v. United States, 96 Ct. Cl. 77, 122-28 (i942) ae 
“Great Lakes’ Construction Oompany Vv. United States, 95 Ct. Cl. 479, 500-01 (1942) fe 
‘Chas. I. Cunningham Co., IBCA-60, 64 LD. 449, 456, 57-2 BCA par. 1541. (December 6, 


- 1957) ; Fischbach and Moore, IBCA—26, 6 CCF par. 61,686 (July 25,1955); B. J. Lucarellé . 

.. & Go., Ine., -ASBCA No. 4768, 59-2 BCA par. 2353 (September 29, 1959) ; Shirtoraft Com- - eis 
; pany, Ine., ASBCA No. 2819 (November.: 30, 1955),; de Koning Construction Company, agi iS 
- W.D. BCA. No. 1423, 4 CCF par. 60,358 (June 30, 1947) ; ‘Kuekenberg Construction Com-  ~ 

pany, Eng. C& A Poa No.. 507 (September 14, 1954), oF. pone v. United Sree: 104 a 


Ct. Cl. 1, 28 (1945). 


“* Montgomery Sonatsabiion Sinan. ASBCA. No. “angie (January 28, 1986) 5 : Kerby Sos 


- Saunders, Inc., W.D. BCA No. 865, 3 CCF 1079 (August 30, 1945). 
5 Kerby Saunders, Inc., supra note 4. 
- 8 Irwin d Fo eas v. United ae 104 Ct, Cl. 84, 98-102, 109-16 (1948). 
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volve an . attempt. to upset a price adj ustment ehiai had been pre- 
| viously agreed to by both parties. The case grew out of a deviation 
from the. specifications that was authorized by the contracting officer, 
at. the request of the contractor. The letter of authorization stated 
that the deviation was permitted “providing same is accomplished 
at, no. additional cost to the Government,” but did not. purport to 
decide whether the contract price should be reduced, because of savings — 
that might be effected by the contractor in consequence of the devia- 
tion, and, if so, by what amount. More than three years after the 
camipletion of the contract work, a SUCCesSOr contracting officer raised 
for the first time the question of savings, and, after investigation of 
the facts, made a determination in which he found that certain. savings 


had been realized and that the Government was entitled to reduce the 
contract price by a certain amount because of them. The contractor 


4 attacked this: determination, first, through an. ‘appeal to the Armed> 
Services Board of Contract ‘Appeals, and, secondly, through: the sub- 


mission of a claim to the Comptroller. ‘General. The Board and the -~ 


Comptroller General held that the deviation authorized by the con- 
tracting officer amounted to a change in the specifications, that the 

~— cost of performing the contract work was decreased as a result of this : 

deviation, that under the “changes” clause of the contract the Govern- | 

ment was entitled to an equitable adjustment in the contract price on | 

account of the savings thus realized by the contractor, and that this 


= right. had not.been Lost by. reason of the delay. of the Government in. a 


making a determination of the existence and amount of the right. — | 
_As the foregoing summary shows, the Salem. Products Corporation _ 


case presented. no issue with respect to the binding effect of a contract- — Ss 
ing officer’s price. determination that has ‘been’ incorporated man | 


= accepted change order, or that has been: agreed. to in some other.man-— | 
ner by: the contractor. No. discussion of the law applicable to.such | 
a determination appears.in. the decisions. of the Armed: Services 


- Board of Contract Appeals and. the Comptroller General upon that 


case. Hence, those decisions are not prececents which would: be perti- 
- nent to the instant appeal. 

The motion for reconsideration, accordingly, 1s denied. 

7 | a | | Hrs J. Stavonmen ut amber. 
“Eeoneurs no 7 
| J OHN J ‘Hywns, M ember... 


Pau i. Gayer, Chairman, - oe - o 


U.S, GOVERNMENT PRINTING OFFICE: 196% | 


| | 33] SS = eS ae : ; LAYNE. & BOWLER EXPORT CORP. 8 7 7 ; . : 33 _" 
4 | Pas — January 18, 1961 , Vat _ 
"APPEAL OF LAYNE AND BOWLER EXPORT CORPORATION | 


TBOA-245 Decided J anuary 18, 1961 


Contracts: Changes and Extras 


An. excusable delay caused by a change - in spécifiedtions will ba : aonipated _ 
from the first date of actual delay, and not from the date of award of the 
contract as be aad time lost in | designing, pee and: placing 
subcontracts. a a pt Bee 


; Contracts: Delays of Contractor—Contracts: Subcontractors and Suppliers 


. Under a supply contract ‘Default Clause, a delay caused by manufacturing 
difficulties encountered ' by a second- tier subcontractor is not excusable to 
the prime ‘contractor, since: that cause is not ‘among the illustrative examples 

in: the Default Clause and is not eauatale to such examples, 


: “BOARD OF CONTRACT APPEALS. 


| ‘The asec has filed a timely notice of gpenl on. se une 10, “1960, 
from the Findings of Fact of the Contracting One dated May 1 ae 
1960. The appeal is submitted on the: record. . | 
‘The contract was awarded to appellant on June 18, 1956, ane pro: 
vided for the furnishing of two diesel-electric generating sets, three~ 


gets of 2-motor-driven pumping units, control equipment and three — 


transformers. These items were to ce delivered at Beirut, Lebanon, , 
within 815 days | from the award date, or by oe 29,1957. The total 
. contract price-was: $90,355.00. A - 
The contract was executed on Standard row 39. ie 1949 Ed. 
and contained a number of Special Conditions, including provisions in 
Paragraph B-9 and in Paragraph B-10 (amending Clause 11 of 8. F. 
32) for liquidated damages at $50.00 per day for late delivery. Sub- 
- sequently, the delivery date was extended, by Change Order No. 1, 


to July-28, 1957... A equipment required, except for six 95- -hp motors, 


was delivered: on time. The motors were delivered.on January 29, 
1958, after a delay of 185 days from July 28, , 1957. eiguidaved dam- 
ages would amount to $9,250.00. 

The Contr acting Officer had made previous Findings of Fact. dated _ 
October 9, 1959, excusing the: delays to the extent of 90 days (already 
allowed by Charnes Order No.1), from which the contractor appealed 
(IBCA-225). However, the Contracting Officer later withdrew those 
findings with the concurrence of the appellant. In the later Findings 


of Fact for the current appeal, the Contracting Officer allowed an 


additional 115 days of - excusable. delay, because of a ® proposed cl change _ 
aged “*Not in chronological order. | ah on iy. | a oe 
eS eee ee Sched 68 LD, Nos. 2 & 3. 
§90237—61——_1 ae Se ee an 2 * om * 
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in voltage Rea (37 days), = ond shortage of shipping space | 
due to the closing of the Suez Canal (78 8 days). ' 7 és 
These excusable delays further extended’ the time for performance 
to November 20, 1957, reducing the unexcused delay i in delivery to 70 — 
days. ‘The appellant. claims that this remaining delay was excusable 
because of difficulties encountered by its subcontractor (2nd tier) In 
the: manufacture of bearings for the. motors, involving a delay of 138 
days. It does not appear ‘that an appeal was taken. by appellant on 
the basis:.of insufficiency of the extension of 37 days, from August 20, 
1956 to September 26, 1956, allowed by the Contracting Officer because — 


- of. proposed: changes 1 In. voltage. requirements, as. opposed: to its original — | 
claim of 75 days. - However, it is claimed that Change Order No. 1, 


which allowed 90 days feces delay because of design re- eealuation 7 
as a result of relocation of the site of the pumping plant, from Sep- 

tember 27, 1956 to December 25, 1956, should have granted an exten- 
sion of 169 days, from.June 18, 1956 to December 4, 1956. Essentially, 
this amounts to a:claim of excusable delay from J une 18, 1956 (the 
award date) to August 20, 1956, as the subsequent delays to Decem- 
ber 4, 1956, and beyond, have bear excused, 


6 lato No.1 —Delay i m ae) 0 of Bearings 


The bearings for the motors were manufactured by SKE Coney 
in Sweden, under a purchase order issued by the Brush Electrical 
Engineering Company, Ltd., of England, the 1st tier subcontractor 
for the 6 electric motors. The bearings (and motors) were originally 
scheduled for shipment on February 6, 1957, but as a result of changes 
- in the pumps, shipment was rescheduled for April 1957.. The bear- 
ings were actually delivered on June 15, 1957. However, Brush 
Electrical Engineering Company, Ltd., found the bearings to be un- 
satisfactory when tested with the motors. Replacement bearings were 
not received until some time in October 1957. The completed motors 
with bearings were ready for shipment on October 31, 1957.. This de- 
lay has not been shown to be excusable under the applicable proyeicns 


of the contract. 1 


| # Clause 11(b). of S.F, 32, ‘as gragnded by ‘Paraereuh A-9 of the Spatial: Conditions, 
quoted - herein pertinent part as follows: “(b) The contractor shall not be liable for-any 


7 excess cost if any failure to pérform-the contract arises out of causes. beyond. the control 


' and without -the fault or negligence of the contractor. * 4% % Such causes inelude, but 
are not restricted to, acts of God or of « “the ‘public enemy, ‘acts of the Government, fires, | 
floods, epidemics, quarantine restrictions, strikes,- freight. embargoes, unusually severe. 
‘weather, and defaults of subcontractors. .dué to any of these causes * * ¥,” (Emphasis. 
added, ) Paragraph. B-10 of the Special Conditions ‘makes ‘the foregoing determinative 
as to liability for liquidated damages, as follows: ‘* * * That the contractor shall not 
be charged with liquidated. damages when the delay in delivery: is due to excusable causes 
as defined above in Paragraph (b), of the clause and/or delays of a subcontractor due 
to such causes, unless the contracting officer shall determine that the materials or supplies : 
~ to be furnished under the Eur cou Enter are procurable in- the open market amar 


By LAENE & ‘BOWLER EXPORT CORP, 8 80 
| January 18,1961 | - 
“Although the. Board is familiar with: the doctrine expressed i in ‘the. | 
eee case, that doctrine is not followed by this Board. More- 
over, the Andresen ruling has been disregarded by the Court of Claims 
in the Whitlock case + and by the Comptroller General? . 
The principle followed ‘by. the Board ‘in this. pel stems ‘froin : 


the plain meaning of the contract language. That language requires _ | 


that, in order fora delay of a subcontractor of whatever tier, to. be 
eecacab le: it must have arisen out of causes beyond the eentrel and. 
without the fault or negligence of the prime contractor or of the sub- 
contractor, such as those causes enumerated in the. Default clause 
quoted supra. Those causes enumerated are not. exclusive and it ig 
_adimittedly difficult to specify possible additional causes which could 
be excusable in any. case. In this appeal, it appears that the cause ~ 
of failure implied, in the late delivery of the bearings, was the unex- © 
plained difficulty encountered by SKF Company in making bearings — 
suitable for the intended ‘purpose. “Appellant has not. offered: Any 
- evidence regarding the cause of the failure. : 
_ Té is well settled that difficulty attending the performance. of a 
-_ eonaad: is hot an excusable cause of delay.° Tn our opmion, a cause “ 
. of delay not-among those enumerated in the contract must be equitable 
to them’ and must meet the same test as do the. illustrative examples, _ 
ie. it must be a cause beyond the control and without the fault. or 
negligence of the contractor or subcontractor, im ee nature ror eee 
 majeures if tee | 


| 8 John Andresen’ & Co., “ASBCA No. 633, 5 cor par, 61, 182 (1950), holding that a prime — 
fs excused from nonperformance or delays, to the extent that they render performance | 
' tmpossible, by. defaults of subcontractors or suppliers if such defaults cannot be charged . - 
to the fault or negligence of the prime contractor, and that it is immaterial. whether or not - 
the default of the. subcontractor can be placed under one of the enumerated causes for 
excusability, because such enumerated-causes are illustrative and Bot exclusive. 
2Cf, Industrial Service & Bigineering | Comnmnn,, IBCA—235- (July 28, 1960), 67 LD. 
«B08, 60-2 BCA par. 2701, 2.Govt. Contr. par. 432 ; Hagte Construction Corp., IBCA—230 
‘(July 18, 1960), 60-2 BCA par. 2703, 2 Govt. Cont, par. 422; Truex Hach. ‘& Tool Co., 
IBCA~195 (July. 211,. 1959), 99-4 BCA par, 2280, 1 Govt. ‘Contr. par. 563. 
4 Whitlock v. United States, 141 Ct. Cl. T58 (1958). . 
5 Dec. Comp. Gen. B-144043 (November 17, 1960), ‘upholding the decision. of. this Board 


_ in Industrial penis? and Engineering Company, cited Fn. 3; aupre; oo. Comp.. ‘Gen. Dec. 
848-48 (1959). 


° Carnegie. ‘Steel: ‘dompany’ vy. United ‘Stetes, 240 - U.S. 156: «19i6) United. States ye 
Gleason, 175 U.S. 588, 602 Saat Monarch Forge é&. Machine. Works, IBCA—218 (October 
al, 1960), 60-2 BCA par. 2885, 2 Govt. Contr, par. 568 (i). ; 

7 Comp. Gen. Dec. B-140166 (October 30, 1959). 

&8“Porce majeure, ar. * *.*- vis major, is. not necessarily. limited to tie teeta of 
an act of God. The test. is whether under the particular circumstances there was such an - 
insuperable interference occurring without the party’s neeEren on as could not beve been ~ 
prevented by the exereise of prudence, diligence and care.””. Mathes -y. City of Long ‘Beach, 
421 Cal. App. 24-473, 2638 P. 2d 472-74 (1953); Pacific Fegetable Oit Corp. v. OST. 

Lid., 20 Cal. 2d 228-38. ees citing N ational te Co, ¥. Bankers’ a as C0., 
. FT, 20 614-17: caine ae 
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Clam N 0. 2—Additional Delay Caused by Relocation 


ert connection with the relocation of the pumping station, the ap- 
_ -pellant was allowed, by Change Order No. 1, an excusable delay of - 


90 days from September 27, 1956, to December. 25,1956. ‘The reloca-  _ 


‘tion of the pumping’ station and the abortive. proposed change in — 


-voltage requirements were both brought to the attention of appellant 


about August 20, 1956. The appellant claims that because of the 
changes required, all. of the.time spent in planning, scheduling and 
designing from the date of the award, June 18, 1956, to August 20, 
1956, were lost; that it was unable to begin to reschedule prodiiction 
of the pumps and motors until December 4, 1956. The contracting 
officer has allowed a total of 127 days to December 25, 1956, including 
the 87 days described supra, but the appellant considers that the period 
from June 18, 1956, to August 20, 1956, is representative of the addi- 
tional time required for getting saeted again after December 4, 1956. 

‘The Board cannot accept this concept, and it is hardly copent 
reasoning in view of the fact that, except for the delay in initial 
delivery, and the rejection of the defective bearings, the delay should 
not: have exceeded 111 days, or from February 6,1957 to May 28, 1957. 

.The motors. and bearings were originally scheduled for shipment on 
_ February 6, 1957, and as a result of Change Order No. 1, the bearings 
were to. i delivered by April 30, 1957. The THCrors, were ready | 
except for the bearings in April 1987. -Four:weeks were required for 
_assembly of the bearings and motors, testing and preparation for ship- 
ment. Even if the bearings had been suitable when actually delivered 
45 days late on June 15, 1957, there would have been no unexcusable 
delay, for the extension of 197 days granted. by the Contracting Officer 
would have made the contract completion date September 3, 1957. 
_ Allowing the established four weeks for assembly, testing and prepa- - 
ration for shipment, the. fa motors s could have been une by 
July 13, 1987. 

~The appellant. has not Firnighod any anno gnding to- refute 
these figures, and has not supplied any information as to the actual 

time required, after December 4, 1956, for rescheduling, starting up 
production: again, notifying subeoutractors: of reinstated orders, etc. 

“From December 4, 1956, to December 25, 1956, is 3 21 days a and. this 7 was : 

| apparently ample for the purpose. 
_ There being no ‘preponderance of substantial evidenes to mente the — 
| finding of the contracting officer, that finding will not be disturbed. i 


= Claim No. 2 is therefore, denied. 


f, 


o Peiker Gonteaslon. Co. v. United States, 96 Ct. Cl. ‘4. 50 (1942) ; : Imperato Steve- oF 
doring Oorp., ASBCA No. 2266 (October 25, 1954); A. C. McKinnon, d/b/a MeKinnon 
Construction Co., TBCA-4 (1955), 62 I.D.. 164 6 CCE par.. 61,653. . 
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| ae leds supra, the appellant does not appear ‘to have challenged. 

- the adequacy of the allowance of 37 days excusable delay from August — 
20, 1956, to September 26, 1956, due to consideration of possible | 


~~ 


changes ; in voltage requirements, as compared with appellant’s request 


, for 75 days. excusable delay. In any event, any further allowance — 
for this cause would be concurrent with: other excused delay. To the 
extent, however, that it is considered to have been appealed i in this 
proceeding, the appeal as to this. claim i is denied for ther reasons s stated | 
as to Claim No. 2; supra. a | 


| | CO ondlusion 
- The appeal i 1s denied i in its entirety. 


‘Trrowas M. Dorstow, M ember | 


We concur: : 
Paut H: Ganrr, C Pini: 
J ON: * oe M gnc, 


| ‘APPEAL OF DANE CONSTRUCTION CORPORATION 
" IBCA-261 hs a Decided February ae 1961 4 se = iene i 


Rules of Practice: Appeals: Statement of Reasons _ ae ners ag, 


_ Where the: only reason stated by a contractor for the taking 6f an nance is: a 
failure by. the contracting officer to provide certain information, and where | 
the contr acting officer thereupon undertakes. to provide such information, the . . 

appeal will be dismissed as moot. If, however, the circumstances show that _ 

_ it would: have ‘been’ difficult for the contractor to frame an adequate Sstate- 

- ment of reasons without having the requested information, leave to reinstate ~ 


the appeal within a reasonable time after pee of such information will. be ~ 


_ granted i in the order of dismissal. 
BOARD a CONTRACT APPEALS 


This ee springs on a claim for additional compensation, des- 

3 ieanead Claim No.1, that has formed part of thé subject of two earlier 
appeals, IBCA-1 35 ah IBCA-255, by the same contractor under the 

- same contract. The Board i in. its decision of February 15, 1960, upon 


- IBCA-135 remanded a portion of Claim No. 1 to the contracting of- 
-ficer for redetermination in particulars that were specified by that de-.-* 


7 cision. The redeterminations made pursuant to this direction (to- 
gether with redeterminations pertaining to another claim. that have aa 
since e been set, t aside) were incorporated i 10 findings o: of fact issued by the : 
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contracting officer under date of August 10, 1960. ‘The contractor took | 

‘an appeal from the redeterminations, which was docketed as IBCA- 
- 295. A decision on the second appeal was initially issued on October 
-. 81, 1960, and, following a motion by the Government for reconsidera- | 
on was reissued ; in a modified form on December 1, 1960. Insofar 
as Claim No. 1 is concerned, this latter decision. dismissed the appeal — 
onthe ground that the notice of appeal stated no reasons why the con- 
tracting officer’s redeterminations were deemed erroneous, but gave | 


leave to reinstate the appeal upon the filing of a statement of puch - 


reasons within 14 days. 
The notice of appeal now Reine us ake that the appeal with vespeue 
to Claim No. 1 be reinstated, and assigns the following 1 reasons for this 


request :- 


On Page 18 of Mr, Sitioniee Ss Opinion dated February. 15, 1960, he directed 
that it be. determined. what number of the sixty-two piles which were alleged to 
be out-of-plumb transversely were, in fact, within the contract tolerances. The 
Contracting Officer has stated. that fifty of the piles were within the contract 
tolerances for plumbness and the. remaining twelve piles were disqualified. It is 
not clear to the appellant what the source of information is upon which the Con- 
tracting Officer relies in making this determination. 

During the presentation of the evidence, Mr. Slaughter dicected that the En- 
gineer produce the field notes which would have provided the appellant with an 
opportunity to compare the same. with its own information. This was not done 
_ and we assume that no field notes were kept. It would be of considerable help to. - 

the appellant if such information upon which the Contracting Officer has based 
- its conclusions may be. made available to or viewed by the appellant. i 


Subsequent to the filing of this notice of appeal, the Department 
Counsel submitted to the Board a memorandum i in. which he states : 
This is to inform you that the Contracting Officer will send to the contractor 
the data upon which he based his determination wat twelve a were not within 
the contract tolerances for plumbness. | 


This memorandum would indicate that the Rpt | is now miaee since | 
the contracting officer has undertaken to furnish to the contractor 
the information requested in the notice of appeal, and since the lack 
of this information is the only reason for the taking of the present 
| appeal which the contractor has. made known to the Board. : 
_ As.the contractor was expressly put on notice of the necessity for — 

a statement of reasons by our decision of December 1, 1960, it might — 
well be questioned whether any further opportunity to submit such: 
a statement ought to be accorded it. On the other hand, the difficulty 
of framing an adequate statement of reasons in the absense of the 
information now being furnished by the contracting officer i is under- 
standable. In the particular circumstances of. this: case we believe 
that, while on the pore before us the appeal must be dismissed as 


7 
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oes ane coritiactor should be allowed a further: opportimity to re- 
 instate the. appeal. if, after receiving the information i in. question, it 
considers that the contracting officer’s findings of fact of August 10, 
— 1960, with respect to Claim No. 1 are inconsistent with: the Board’s x 
| decision of aati 15, 1960; in IBCA~135. . : : 


- Concnuston. 


The eT eal eae Is dininisgad: ea tie: eprellaan is 
extended leave to reinstate its appeal with respect to Claim No. 1 by. 
| filing : a new notice of appeal. Such notice, if filed, must state reasons 
why the findings of fact-of August 10, 1960, are deemed erroneous 

as to that claim, and must be filed with the Board within 14 daysafter — 


the appellant has’ received the information mentioned in the above- 


quoted . memorandum of the Department: Counsel, or within. 14 days 
after the appellant has ee a copy of this decision, ‘whichever 


| occurs later. | 


“Hisnsner J. Stavonmr, M inet | 
We concur: | 


aye By ‘Se ef 


| Paut H. ‘Gantt, Chairman. : 
te Joun J, Hynzs, — 


"HARRY E NICHOLS: Er AL, 


A-28463 ‘Decided | February a, 1961 — | 
Mining Claims: Lands Subject To—Small Tract Act: Generally 


Where land is Classified as suitable for disposition as a small tract pursuant 


— to an application filed by an applicant. who gains a preference right to a - 


_. lease -or purchase . of the tract as a result of the classification, a mineral 
location made after the’ application. was filed but before the land was class 
ified becomes’ invalid. 


Mining Claims: Lands Subject To—Small Tract Act: ‘Generally 


‘The fact that land is covered by a small tract application or that. the Depart-. 
ment on its, own initiative is considering it: for disposition as a small tract 
does not remove ‘it from mineral location. 


: Mining Claims: Lands Subject To—Small Tract Act: eg 


Where the land office has been notified that. land is under consideration for ig 


ee ss small. tract. purposes prior to the filing of a small tract. application, the 

- land remains. open. to mineral location and a later small tract classification 
a will. not render. invalid an. otherwise valid ne: claim located prior to 
that classification. | : 


ak 
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_ APPEAL FROM THE. BUREAU OF LAND MANAGEMENT | 


- ee E.. Nichols hae? appealed to the Secretary of: the: Tatton: . 

| from so much ofa decision dated March 23, 1960, of the-Director of the 
Bureau of Land’ Management as aftrmed: a decision of the manager 
of the Phoenix — office: holding his: eee mining claim invalid 
In part. . 

The appellant’s: mining aie called ‘ihe Cant Rucwies Placer, 
was located on April 16, 1953, for the Sie NEY, sec. 27,T.4N.,R.3 
E.,G.&S.R. M. Arizona. 

Many years earlier, mm 1937, Harry E E. Myers had located ie Home- ? 
stead No. 2 lode mining latin: falling for the most part in the 


SWY, NE1, of the same section 27. It appears that he did work on 


the claim during the next 12 or 18 years and constructed a two room 
cement brick house, a well, anda pumphouse.. _Upon his death in 1949, 

the claim passed to Mrs. Verla Nightingale, his daughter, who, on 
July 17, 1950, filed an application, Arizona 0392, for a mineral patents 
claiming that a lode or vein consisting of quartz containing gold, 
silver and copper had been found on the claim. After a mineral 
examination had been made, Contest No. 9907 was initiated against 
the claim on the grounds that a valid discovery of a valuable rnineral 
had not. been made within the limits of the claim and that the land 

was nonmineral in character. : 

Mrs. Nightingale visited the land office in Phoenix and then the 
regional office in Albuquerque. It appears.that from her discussions | 
with the personnel in those offices, she became convinced that she had 
little chance of prevailing on her: mineral application. In order to 
protect the improvements her father had built she filed a small tract 
application, Arizona 02253, on- October 5,:1951, for the W144 SEI, 
SW1, NEV, sec. 27 in ohaen the house and well stood. On October 15, 
1951, she amended her application to describe instead the E4%4 SEY 
SW, NEY and Gus Lunsford, her son-In- -law, filed a small tract ap- 
plication, Arizona 02270, for the W14 SEV, swy, NEY, the land in 
Mrs. Nightingale’ s original application. _ 

Again it appears that this step was taken on the advice of Bureau 


- personnel who noted that the land applied for was under consideration 


for small tract classification, that Mrs. Nightingale was not a veteran 
of World War I, that she. would have no preference ee and that 
ae Lunsford : was a World War IT veteran, oo 


1 Since the land had already been placed under s cdeaienae small tract classifica- 
tion, an applicant filing thereafter gained no. preference, but veterans had a 90-day. pref- 
erence right to file after the lands were classified.. 43 CFR, 1950 Supp., 257.6(a) and (b}. 
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ie November 1951, the regional office first advised Mrs. Ni enone is . 
that. upon the: oilnacagad of her mineral application, the small. tract 
applications would be processed and then that.a relinguishment of her 
mining claim filed in the land office would expedite the issuance of a | 
"small tract lease to her son-in-law. It appears: that on November 14, 
1951, Mrs. Nightingale filed a relinquishment. of her application. for : 

a a Favaeal patent 2 and withdrew her request for a hearing on the con- | 
test charges. - On November 16, 1951, the manager held the charges — 
- were taken as confessed and declared the claim null and void. = 

| On April 16, 1953, Harry E. Nichols and three other persons, whose 
interest he has since acquired, located the Granit Knowles placer claim. 
on lot 7 and the SEY, NE (comprising the S1%4 NEY) of section 27. — 
He also relocated the Homestead No. 2 lode claim. . His wife, Viola 
_ M. Nichols, and her son, Joseph G. Boursaw, relocated the adjoining 
Ida Bell No. 3 lode claim and Nichols located two other lode. claims 


in the S14 NEV, sec. 27. All of these lode claims are now held by | 


the appellant who, in his pending application for a mineral patent, 
s states that “exploratory work on said four .(4) lode mining claims re- 
~ vealed no: minerals, in lode formation, on the portions oe sald lode 
claims which are Rha the limits of said GRANIT KNOWLES. 


MINING CLAIM, of such extent or of sufficient richness to warrant oe ; 


. further development, thereof.” “ 
On August 18, 1956, the NY and the N14 S14 sec. 27, ee oe 
lands, and other apa in secs. 21 and 22, T.4N., R.3 E. ,Ge&S.R.M., 

_ were classified.as suitable for lease and dale as email bnacts for veardonce 
- Purposes; by classification order 52 which provided 1 in pertinent part 


OS. The lands classified by. this order shall not become subject to application | 
- under the ‘Small. ‘Tract Act of June 1, 1938 (52 Stat. 609; 43 U.S.C. 682a), as- . 


amended, until it is so provided by an order to be issued by an authorized officer, — 


. opening the lands to application or bid with.a preference right to yeterans of 
World War II and of the Korean ‘conflict and other qualified persons entitled © 
to preference under the act of: oa at, pas (58 Stat. 497; 43 U. 5.C.. 279— 
284), as amended. 

4, ATL valid applications filed. prior to May 7, 1946 will be granted, as soon as 
| possible, the preference. right provided for by 43 CFR 257. 5 (a). (21 KF. R. 6286. iP 


On February 19, 1959, the manager held the Granit Knowles placer eae 
claim invalid insofar as it was in conflict with Mrs. Nightingale’ sand — 


| - or small ‘tract applications. The Director affirmed, holding — 


| 2 There is some. indication in the record: that: Mrs. Nightingale also’ filed a -relinquish- 


7 ; nian! of her mining claim with the office of the county. recorder, -but there is also some 
_ indication that the land office notified ° AEE county. recorder of the seu wauara 


; 690237612 
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| In United States. ve. _ Foster et al, Contests 2474, 2475 (eepeeubee 15. 1956), 
aif’d on other grounds, 65 I.D: 1 (1958), we held. that a small tract “offer has a 
. segregative effect since the offeror has an incipient right toa lease if the Secretary 
of the Interior, within his discretion, decides to issue a lease, and in view of the 
absence of departmental regulations permitting locations of lands: covered ‘by a 
small tract offer” and that. mining claims. not perfected prior to the dates of 
ce of such allowable small tract offers are invalid to. the extent of conflict.* 
‘In his appeal, Nichols contends that the. doctrine of “relation back” 
ought not to be applied | to the conflict between a small tract applica- 
tion and a later valid mining claim, that public land remains open. 
to mineral location after an application to lease or purchase it as 
a small tract has been filed and that only a. classification’ of land as 
suitable for disposition as small tracts will. close to mineral location - 
public land otherwise open to it. | 
_ The interrelation of the Small. eae AG (43 US. C, 1958. ed., 
sec. 682a et seq.) and the mining laws (30.U.S.C., 1958 od sec. a1 
et seq. ) has been a matter of some concern to the Department. The 
- proposition on which the Director relies was stated by him in United 
States v. Everett Foster et al., Contests 2474, 2475. (September 19, 
1956) 4 in a slightly different oo situation. There the eral | 
location. was. made first, the small tract application filed next, and the _ 
classification followed. The Director held that a mineral locator for 
a deposit such as sand and gravel must show that the deposit can be 
extracted, removed, and marketed at a profit. before the requirement 
of discovery i is cutishiad, that classification of the land as suitable for 
disposition as small fas segregates the land from mineral entry, 
~ and that classification relates back to the date on. which applications | 
were filed under the Small Tract Act. He held that since the mineral 
locator had. failed to show marketability at ony! time: Pree to the : 
bearing the claims\ were invalid. 
. Upon appeal the Secretary pointed out that the contest was ; brought 
7 before the land was classified, that the claims were invalid because 
the locators had not established that-the deposits could be disposed of 
ata profit before the land was withdrawn from mineral location -for 
sand and gravel and that, as a ‘result, it was not necessary to reach 
the Director’ Ss s holdings a as to the effect of a classification and of the 


' 8The Director also affirmed the. manager’ Ss ejection . of a eniall tinct application fox the. 
HY4SHY SwW34NBYy. sec. 27, the tract adjoining Lunsford’s application on the latter’s 
eastern boundary, filed on November 26, 1954, by. Harry J Nightingale, the son of Mrs. 
Nightingale. The manager rejected: this application on the ground that it was filed after 
the placer claim was located. Nightingale has; not appealed from the Dircetor, 8 affirmance 
of the manager's ruling. 


4 Affirmed United. States ¥: Bverett “Poster: et a, 65 LD: 1 (1958) 5 :. Boorett Foster v. ae ; 


Fred A, Seaton, 271 F.2d 836 (D.C. Cir. 1959)... 
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: ‘fling of af a small tract application. (Wnited States. v. Boerett t Foster, ae 


oe supra, 11). 


In a recent deca Las Vegas Sand and. Gravel Co. Site 67 . D. ~~ o 
259 (1960), the Department held that after the adoption of a regula- - 
_. tion-providing that lands classified as suitable for disposition under 


the Small Tract Act shall be segregated from all appropriation, n- 
cluding locations under the mining laws, mining claims located on 
lands after they had been classified as suitable for disposition as 
small tracts are invalid. The Department again found that it was 
unnecessary to rule upon the proposition that a small tract -classifica- 
tion by itself, that is, without the aid of a ‘vegulation, removed the 
lands from the operation of themining laws. — 

_. In the case on appeal, the mineral location. was ads eee the 
~ regulation relied on in Las. Vegas Sand and Gravel. Co., Inc. , Supra, . 


was adopted and there is no contention made that there was no 
market for the decomposed granite on the claim; consequently. it a 
cannot be decided on the basis of either of the cases cited. 


— Tnote that the appellant urges that the Secretary’s reluctance to base 
hig decision on the conclusions reached by the Director indicates. that ~ 
he is not in agreement with them. ‘This argument makes it desirable ~ 
to discuss the question of whether a small tract application renders — 
- invalid a later mineral location where land 3 in ee is. classified as 

‘suitable for disposition as:a small tract. So | 
As the Director pointed out, the Department. i cae. followed the 
7 general rule that a valid application made under the public land laws 
— is not to be defeated by an adverse intervening right which had an — 
opportunity to arise only as a result of delays in the administrative 
process for which the applicant was in no way responsible. Bippy ve 


— Snowden, 47 L.D. 821 (1920); Martin J. Plutt et al., 61 I.D. 185, 190. a 
(1953) ; John F. Silver, 52 L.D. 499 (1928). ~The ale has been applied ae 


— to applications to enter under the. Stockraising Homestead Act (48 
U.S.C., 1958 ed., sec. 291 e¢ seg.), which provides that land covered _ 
by a. proper application shall not be disposed of until the application 7 
is acted on (Rosetti et al. v. Dougherty, 50 L.D. 16, 18, 19 (1928) 5. 
of. E. Clark White v. Alfred Roos, 55 1.D. 605 (1936) ), and to those 


arising under the Mineral Leasing Act, as amended (30 U.S.C., 1958... 


ed, sec. 181 e¢ seg. ), which gives no segregative. effect to an offer to. 
| pase for oil and gas (Monolith Portland Cement Co. et als, 61 LD. 43, 
48-49 (1952)). In the cases cited it was held or indicated that. a 

mineral location made on land after an application to enter or prospect — 

| . had been filed, but before it had been : allowed, did not epee the ei 
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2 applicant. of an opportunity . Tavs his sBpliestion determined with- ~ 


out regard to the mineral location. 


The only question then is whether this rule ould be, followed 4 
_ where the first application is one to classify the. land as suitable for _ 


disposition under the Small:Tract Act. The appellant contends that 
it should not, that to do so would be to wipe out valid mining claims | 
and make uncertain the status of future mining claims. | 
_ Before reaching this question, it may be. well to examine the cir- 
_ cumstances in which a conflict between mining claims and small tracts 
—canarise. To begin with, a mining claim may be made on land leased 
_ or patented as asmall tract. The Small Tract Act itself provides that. 
~ the minerals in lands patented as small tracts shall be reserved to the 
— United States and-disposed of under regulations prescribed by the 
Z Secretary (43-U.S.C., 1958 ed., sec. 682b). As the Secretary - has not 
issued regulations poray eas rmiiniet al prospecting on lands leased or. 
_ patented as small tracts, such lands are not open to location under the 
‘mining laws.. Zhe Dredge. Corporation, 64 1.D. 368, 37 3-874 (1957). 
Next comes a mining claim located on land classified as suitable for — 


disposition as small tract. The Department has provided by regula-. _ 


tion that lands classified for disposition as small tracts are not subject 
to mineral location, 43 CFR, 1959 Supp., 257.8(b), and a mineral 
location so made is invalid. Las Vegas Sand and Gravel Co., Inc., 
supra. Another situation would be where a mining claim located 
before the adoption of that regulation conflicts with an earlier classi- 


fication. The Department has not as yet ruled on this pr oblem. Still 
another juxtaposition of mining claims and small tracts is one in which | 


a small tract application 1 is filed, then a mineral location made, and 
thereafter the land is classified as suitable for disposition as a small 
tract. F inally, there is the possibility that the land office may have 


-.. been notified that the land is under consideration for smal] tract clas- 


sification and then a mining claim is located before the classification is . 
“made. There do not appear to be any Departmental decisions 1 in which 
the last two situations were considered. 
The appellant and the Director assumed that the Gad in this appeal 
brought it under the fourth possibility, i Le., where a small tract appli- : 
cation is filed, a mining location is made, and thereafter the land is 
classified as suitable for onal tract uses. While, for reasons discussed 
later, their assumption seems to me to be mistaken, it is necessary to. _ 
- consider whether land in this category is open to mineral location to 
the exclusion of the small tract applicant. | 
From the point of view of the latter, it would appear that it aoula | 
3 not be. He has done all that is required of him and if the land were 
classified on the day he filed, a mineral enon could not thereafter 3 


89]. BARRY. .E, NICHOLS ET. aL ee oe) | 
ae _—_ February 27, 1961 © 2 he 


oP. be wads on thé jand he applied. for. The’ delays taeidaat foe examina- ee 


: “tion and classification are not tr aceable to him, for he has nothing tO? =. 


do with these steps but must stand by and await Departmental ‘action. 
Furthermore, while the Small Tract Act does not give an applicant a 


_ ‘preference right, the regulations ¢ do give one to an applicant who meets .-_ 
_ the requirements. 43 CFR, 1959 Supp. 257.5(a). For these reasons ~ 


a small tract applicant appears to be in the same situation as an oil | 
and gas offeror or a stock raising homestead applicant when ¢ a later : 


= mineral location conflicts with the land. he seeks. 


On the other hand the filing of an application. fora small tract clas- 
sification doés ‘not segregate the land from other applications: for it. 
= The statute is silent upon the effect of an application and the regula- 
tion gives a segregative effect only to a classification. 48 CFR, 1959 | 


‘Supp. . 257.8 (b). Therefore it cannot be held that He land j is not oe 


to other entries under the public land law. | 
However, the fact that the land is open to other entry does not. mean 
that such entries can displace the:small tract applicant who can do — 
nothing to protect his interests. If the disposition of public lands as. 
small tracts were to deprive the United States of the minerals m the 
land, there would be some reason. for applying the rule used in the 
case o homestead and other entries that an entry will be canceled if 
the land it covers is determined to be mineral. at amy time before the 


_ entryman has complied with all the requirements of the Jawand | 


oe regulations. Cleveland Johnson (On Rehearing) ,. 48 LD. 18, 19 - 


(1921). ‘But here, as in a stock- raising homestead entry, eliere the 
minerals are also reserved to the United States, the United States will _ 
retain its rights to the minerals e even after the ‘sinall tract application 
is allowed. : | , 
Besides the mineral E anatian the United States: as another op- 


. ‘portunity. to protect: its interest. against a small tract application. a 


Before such an application earns aly rights in the land it describes, 
the Secretary must classify the land: as ‘suitable. for disposition as a 
small tract. ‘The classification is committed to the Secretary’s discre- _ 
tion. and he may consider all relevant factors i in reaching his decision. ic 
He is, of course, not bound by the fict’ that’ a small tract application | 
- Inay be first i in time, if he determines that the land is not suitable for 


‘small tracts or more: valuable for other uses... Lawrence: C. Roberts, / 


A-28167 ( February 2. 1960). Certainly one of the other uses he may — 
take into account is the mineral value. of the land and if he. decides 


i that the land is more. valuable: for mineral than for small tract | 


| purpo he will refuse to classify the land for the latter. of a. ‘ 
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For these reasons I conclude that the doattitie of relation applies 10 


7 a a a small tract applicant. as well as to. other: applicants and that a later es 
_ _ mineral location. will not. require, the Pejection: of the small tract 
3 application. 5 


However, a mineral ioestor! is: ‘not b precluded . ‘fom: iadtn® his _ 


be claim. to some. land merely. because it is covered by a prior small tract 


ae application. Since the small tract application i is a. matter of record, a 


_s later mineral locator can. always. ascertain whether or not a small 
tract application conflicts with his location. If it does, he can protest _ 
a against the. classification of the land as chiefly valuable for small tract 


purposes. If. despite a mineral claimant’s efforts, the Secretary de- 


. cides that the land is more valuable for small tract purposes than for — 
mineral location or other uses, then the mineral claim becomes invalid. 


If the classification is denied, then the mining claim 1 Is valid. Of. 
C. Clark White v. Alfred Boo supra, - 

While this subordinate position does not place the mineral locator | 
in.as advantageous a position as he held in competition with other 
incomplete entries, such as a homestead, it cannot fairly be said to 
impose a serious burden on him. If land is more valuable for small 
tract use than mining, the minerals in the land cannot be of really 
substantial value and the land is best devoted to its higher use. 

In summary then a mineral location made after a small tract ap- 
plication has been filed for the same land is not invalid per se, and the 
locator. can protest against the classification of the land for small 


_. tract purposes, but if the land is classified for eaeruas as a small 


tract, the mining claim must then be held invalid. 

This conclusion, however, does not dispose of the case on appeal 
because there is in it an additional factor which was absent in the 
situation just analyzed. Here the first step in the process of classify- 
ing the land for small tract was not taken by the appellant, but by the 
Department itself. The record indicates that at the time Mrs. Night- 


ingale first filed her application the land was already under con- 


sideration for classification for small tract purposes. The classification 
order (supra) states that only applications filed prior to May 7, 1946, 
shall be granted any preference right. Since at the time Mrs. Night- | 
a ingale and Lunsford filed their applications the regulation, 43 CFR, 
1953. Supp. ., 257.6(a), awarded a preference right ony to applications | 
filed prior to the receipt. by the manager of notice that. an area is 
under consideration for small tract purposes, it is plain that the date — 
-. set out in the classification order j is the date for cutting off preference - 
| right applications. au = 
Apparently it was the awareness ey this fact which led Mrs. Night- 
peat es to amend her sep Ey to cover “other land so that her son- 


Ree) ere aes mace ‘HARRY. B. NICHOLS ET ee oa Say ae 
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clay, could. Bi: on the 5 acres including the: ‘improvements, since es 
Mrs. Nightingale had no. preferences: at-all while Lunsford, asa. 
veterati, could atleast. ‘qualify, along with any other veteran. who | 
~ timely” filed, for the veteran’s preference right, Teferred' to in pu | 


| graph 2 of the classification order. | | 
‘We must now consider whether the coidlusion eachee in aicuene | 
the conflict between a mining claim and a prior preference right small 
tract application i is eee to. these Aaets. tt Is my SL that it 
is not. 
First, the fact that. and’: is aap speiderde es for small tract 
3 classification does not. segregate it from appropriation under the min- 
ing laws. Only classification does. 43 CFR, 1959 Supp. 5 257.3(b).. 
Next, in these circumstances there are no applicants whose expecta- 7 
tions are jeopardized. by delays which they cannot prevent nor 1s 
there any question of a preference right. Finally, there is no entry 


on the tract book. to notify. a mineral locator of a es application - =) 


for the land. 


The only possible obstacle to & miner stal location is hs fact that the 
| Department i is considering classifying the land for small tract pur- 


poses.. If the Department desires to protect lands in this status from | 
mineral location or other appropriation it can do so by providing by — 
~ regulation that the tract book be noted and that the land be segregated ? 


or that all later actions affecting the land will be subject to the possi- 
bility that the land may be classified for small tract purposes. Thisis 
the procedure the Department follows’ in protecting lands which 

agencies of the United States desire to be withdrawn prior to the = 

actual withdrawal. 43 CFR, 1959 Supp., 295.9 et seq.; Marion Qo. ° 


Kaiser et alt., 65 LD. 485, (1958). oon no regulation has been : 
~ adopted for. this purpose. = 
For these reasons I believe that the fact that the Department 1S 
| considering classification of a tract of land is not sufficient : reason to 
hold that the land isnot opentominerallocations == i: 

_ The next question, and the actual one involved in this ere 1s 
whether the fact that a.small tract application i is filed after the land 
office has been notified that:the land is under consideration for classi- 
fication as small tracts but before a mineral location j is made Jeads to 
a different result. Again I believe that it does not. | 7 

As we have. noted, an offeror in this situation earns no pierre 
right... Even more important. the regulation. in effect when the ap-— 
pellants filed provided that 


the. offer will be retained by the manager pending classification of the nal 2 
= e If the land is classified for disposal under the ach the offer will be considered os 
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as a filing. jane: an applicable period for simultaneous oe oe rs - _OFR, 
19538 Supp. 2 257, 6(a)® , ‘ ae 


In. other words, the bier was ‘considered ¢ as filed after the land had 
been classified. In such circumstances there. is no reason to apply. 
any doctrine of relation for none of the reasons which support it 1s. 
pertinent; the offeror does not have a pending offer on file, adminis- 
trative delays can not affect him, nor has he been instrumental In 
having the land classified. . In fact, the regulation then in effect also 
_ provided that if there was more ‘ian one applicant the successful one | 
was to be chosen by lot.. 48 CFR, 1953 Supp., 257.8.° This procedure, 
of course, could result in the arid of a lease to an applicant who did 
not. file an application until after the land had been classified, so 


: that there would be no occasion to apply a benefit that could attach, if 


at all, only to the offer of an earlier but unsuccessful applicant. See 7 
ff. Clark White v. Alford Roos, supra. Since all the participants In 
a drawing stood on an equal fasting and their offers were all treated 
. as having been simultaneously filed ‘after the land had been classified, 
_ there was no date prior to the date of classification to vee the offer = 
could be related back... 
Accordingly, it is concluded cna ie liad covered by W Mrs. . Nightin- 
gale’s and Lunsford’s | small tract applications were not closed to 
mineral location by reason of their small tract offers or the subsequent 
classification, and that it was incorrect to reject the mineral aD eR 


ar tion to the extent that it conflicted with those offers. 


Therefore, pursuant to the. authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental 
Manual; 24 R. a) the decision of the Director 1 Is reversed, 


/Epwarp Ww. Fisuer, 
Deptaty Solicitor. | 


J. G. HATHEWAY ET AL. 
A-27368, A-27523 Decided February 28, 1961 


Oil and Gas Leases: Consent of Agency—0il anid Gas Leases : Tati Subj ect to 


Where the Seer etary of Defense. determines upon consultation with the Saare: 
tary of the Interior, pursuant. to section 6 of the act of February 28, 1958, 

_. that mineral exploration ofa military reservation is inconsistent with the 
military use of the sans, offers to lease such* lands for oil and gas must be 
decupaaiee 


~ Under the’ regulation now: in effect, auek offers are rejected. 43 CPR: 1959 ‘Supp., 
(257, 6(e) (4) (iii)... me ew due! ty Ge PS Bt! Dies ce a ee 
8 Now 43 CPR, 1959 Supp., 257. a 


| 0 oil and Gas Ledises ‘Applisatios © | 7 


' Where an offer to: lease lands: cannot be acceptad ‘peeanse. the javids are ae - | 
available for leasing, the offer: will be rej jected. and not. held. in. suspense ea” 
until: the land 1 may become available for m leagings: tis 3 7 


“APPEAL FROM THE BUREAU oF LAND MANAGEMENT. 


oy. G. en and: s1x: “Gther inte duals : ohare appealed ¢ to. oe ae 
Secretary of the Interior from a decision dated April 10, 1956, of the 
Director of the Bureau of. Land Management which affirmed. the de- 
— @ision. of the manager of the Los Angeles land office rejecting theirnon-__ 
oe competitive offers (Los Angeles: 089439 through 089445) to lease for 


. oil and gas certain as on. | Sain. Nicolas: Ane off the southiern:< coast gt 
: of California. © a! 


Reginald. ark J ia i: asimee and J onah. yi ones,, a r. 2 have oe oe 
appealed to the Secretary. froma decision dated J une 5; L957, of the © 


- Director of the Bureau of Land Management which affirmed the action — ‘: 


of the manager of the Los Angeles land. office rejecting their offers * . 
to lease for oil and: ees certain Jands o on San as SEs Island and: ancillary. _ 


“a islets. 


are to be disposed of are similar, they may be considered together.” 

_ _. First, San Nicolas Island. is under the contro] and jurisdiction | of 

| 2 the. Secretary. of the Navy. for naval purposes. pursuant to Executive - 
“Order. 6009 of January 31, 1933. The manager rejected the offers on _ 


. Since the facts: and as law Sai wel the two 4 groups. sof: appeals suai 


7 the ground that the Navy: Department: had advised. him that.the : 


- military use of, the island prohibited its consideration for.oil and gas. 
leasing. On appeal, the Director. affirmed, stating | that the Navy De- 
- partment persisted in its objections to the issuance of léases and had. 


advised him that it intended to investigate the oil bearing possibilities a 


of the area itself and, if they were favorable, to drill and. Ey have a 
the area set aside as a naval npemelnee reserve. | | ene | 


2% 2The appellants and. their lease offers are as. , follows : 5 Eek. 8 oe ae 
bP, J,.G: Hatheway_.--—— oes ees ‘Los Ailecies. 080439 - 


- . DR, MacPherson_-_-_------_- Los Angeles 089440 

Pas WR. Pagenaw 22 Los. Angeles 089441  ~——- 

oo) GL. Cameron iu. Los Angeles 089442 - 

~ Gaye ‘Bjortisen_-.--2---i-__--_. Los Angeles 089443. - 
_ John P. Hurndall_—-—----—~~ Los Angeles 089444 
RTE: Kerr 2. <=-----~-- Los Angeles. 089445... - ~ 
“? The sappaliaste and their Tease offers are as. follows : ae oe ee nk es 
’ ‘Reginald Clark & Jonah Jones, Jr_z-.-- ‘Los Angeles 0121588. | as 


- John J. Turner & Jonah Jones, Jr__...._ Los Angeles. 0127413 
ai — |  . Les Angeles 0127414 . ee 
Los Angeles 0127415 0 0 
at es ' Log Angeles 0127416 _ 
3: See: footnote 2 ee Rite? Shs 
“390287613 | 
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ee now: 40 the other group of othe: it appears hae San. Ne pual “ 
- Toned: was transferred to the control ead jurisdiction of the Navy | 
Department for naval purposes by Executive Order 6896, dated No-- 
- vember 7, 1934. The manager rejected the offers on the ground that 
the Navy Department did not wish oil or gas leasing on the island. 
On appeal, the Director affirmed the manager on the ground that this. 
~ Department would not lease lands” administered Mel another a gency 
without the consent of that agency. | 
im their appeals to the Secretary, the Peers raised al ve 
ections to the Director’s decision: For tne reasons. stated below, these 
eee except for one, are now moot. - | ee ee ae 
_. Some aspects of the reservation of eublic lands oe rallies pur- : 


| poses and the disposition of minerals, including oil and gas,on public 
lands withdrawn. or reserved for the use of an agency of the Depart- - 
‘ment of Defense were considered by the Congress i in connection with 


a bill, HR. 5538, 85th Congress, Ist session. ‘his: bill was ‘approved : 

on February 28, 1958 (12 Stat. 27). : | 3 

- ° Section 6 of the act (43 U.S.C., 1958 ed., sec. 158), hich site that : 
~ the oil and gas deposits: on military reservations are under the juris-. 


_. diction of the Secretary of the Interior and shall be. disposed of og 


under the mineral leasing: Jaws, contains this proviso: tee 


| : “That no ) disposition of, or exploration for, any minerals in such Tands shall be 


made where the Secretary of Defense, after consultation. with the Secretary. of 


the Interior, ‘determines. that such disposition or exploration is inconsistent ‘with: - 


. the military use of. the lands sO withdrawn or reserved. | 


In accordance with the terms of the act, the Sete of ae In- 


7 terior solicited the views of the Secretary of Defense with respect to’ 


‘the issuance of oil and gas leases on | San Nicolas and ‘San ‘Miguel 7 
Islands, 5 2: es 
The Acting Secretary of Defense in a Totter dated October 4, 1958, - 

stated : | | - 
Subsequent to your discussion with a representative of this office, the mnilitaiy , 
requirements with respect to San Nicolas and San Miguel Islands have been 
reviewed again, and it has been determined that issuance of oil and gas leases 
on these Islands,.which form an integral part.of the. Pacific Missile Range, would 
be inconsistent with their present and. planned military. use. | 


Several months later- the General Counsel for ies Department of 
Defense in a-letter dated, January 28, 1959,.to Senator Engle, explain- 
‘ing in greater. detail the factors involved i in that: Department’s con- : 


a clusion, ysoid: 


RR San ‘Nicolas Island i is an intezral part of the Pacific. Missile, Range. | 
a Operationally, the aes conducts | extensive electronically controlled . drone 
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= fight ad recovery operations utilizing an air strip on the Island, “The Island - a 
a provides telemetry” ‘and data processing: instrumentation associated’ ‘with: the . 

- flight. of missiles | and satellite vehicles generated . by: tri-service - operations ; 

ms utilizing the Pacific Missile Range. The presence of commercial, activities. Pon 
ce “utilizing large electric power sources ‘in drilling and pumping operations would — BP te 


seriously impede. the inilitary mission: through emissions. of ‘electromagnetic - 


‘interference.’ “The Island as an operational location for placement. of sensitive — “ | 
radar and’ data. recording and drone control: operations devices was: selected. mes 
- ‘because of its: remote location. The installation at San Nicolas has ‘been-desig- —~ 


nated along. with other. components of the Pacific Missile Range. as. a. args 
security area by direction of the President. . < , z 
“The Bureau of: Ships. has installed facilities on the Island 3 in connection with | 
a ‘highly: classified electronics ‘project. The nature of the: instrumentation, em- 
ployed is such: that it is extremely sensitive to. electro-magnetic’ emissions from . 


large. power. Sources. A remote location, such as San Nicolas Island, and. engi- — 


7 neering of. a separate power system to meet the needs of the project, was. nec- 
7 essary to insure: project success. In addition to electro- magnetic interference, _ 


experience has shown that research of. the type being conducted by the Bureau a 4 
of Ships is seriously” hampered by the’ earthborne low frequency: mechanical ee 


a interference. of ‘a seismic nature: incident. to. drilling, pumping’ and other: asso- 
- ‘ciated mining activitiesin geographical proximity. ome. 7 ss - 
i In: addition: areas. suitable for siting. troop. housing, messing, ana industrial . 


. type: facilities are either presently occupied or planned for development as. Pa- ae 
~ eifie Missile Range and Navy programs expand. Construction of facilities sup- 


“porting commercial oil and i gas plerap on: would impede military development. 
of the: Island area. =o aes : . ao 


“In view of the: determination by the Secretary of Defense, x no die, . 


f position of the oil and gas deposits can be made and the. appellants’ - 
a offers to lease for oil and gas must be rejected. “se | 
There remains the appellants’ contention that. even. , if their offers “a 
are not to be accepted now, they ought not to be rej jected but shouldbe 

7 “continued as pending offers which would be entitled to priority at 
a any time in the future that the lands’ might become. available for 

| leasing. As the appellants recognize, the Department’ has long | Poles, 8S: 


lowed the policy, as to. applications for mineral leases and other - 


— interests i in. public lands,. of rejecting all applications for: Jands which ~ | 


are not, available for requested disposition at the: time they are. filed : | 
or considered. Noe Teuscher et al. 62° T.D: 210" (1955) ; oh). Miller, | 


- | 6-60: LD. 161 (1948). ‘This rule has oe followed whether the pei : ea 


applied for were unavailable because of a statute,* a withdrawal,®. 


t temporary ‘iepoeition; or the exercise of the Secretary’ Ss Aisoretion’ as, 4 


oF £ Noel Peuscher or al., 62 ne D. 210, 214 (1988),. 
. "8 Mary E. Brown, 62 LD. 107, (1955). 
. &R, B. Whitaker et -at., 63.1.D. 124 (1956). 
- UGrace PB, Holbeck, A-27357 (August 20, 1956). 


oe 
4 


area, . 
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ey the. appellants: urge eee a rule ought Be to. i followed 


aes the: only reason that a lease-is refused is because. the: Secretary i 
in the-exercise of his discretion decides not to issue one. “In the first 


place, the proviso to section 6 (supra) removes the issuance’ of oil | 
and. gas” leases. from the sole discretion: of the Secretary by. stating 
that he can issue a lease only. if. the Secretary of. Defense makes the 
determination that it-is-not inconsistent with the. military u use OL the 
withdrawn or reserved land. : na | 

In the second place, the rule § is founded wpon’ -sbiid adimnitiistrative 
practice. It prevents the. public. land records from being burdened 
with thousands of. applications on which-there is no possibility that 
action can be taken in the foreseeable future. If one person. can 
- maintain an application for land not available for leasing, several o or , 
a even a hundred. can.® — : 


_*" Tn view of the hundreds « of thousands ofa acres sof public land which is . 
ot are not available. for leasing for one reason.or. another, it is-plain that 


the: problem. of administering premature offers would be considerable. 


_ Furthermore, it would permit persons: ‘whose funds are ample and es 


who could afford to wait to ate an. n option ¢ on. n future Jeasing of an 7 


eee even: m more Poo aopliccion of the same. er hae. ‘end. 
which has been segregated from the public domain by: patent, entry, - 
selection, reservation or. otherwise. does. not. become available for 


~. other’ disposition until its restoration to. the public. domain has been 


noted on the tract books and that. aD. application filed i in the interval 
between, cancellation and notation will be rejected, has long been a 
- followed by the Department. and. received the approval of the courts. 


| — Hiram M. Hamilton, 38 L.D. 597. (1910) California, and. Oregon . 


Land. Co.v. Hulen and Hunnicutt, 46 L.D. 55 (1917); Germania Iron 
C6. ¥. James, 89 Fed. 811 (1888); Holt v. Murphey, 207, US. 401, ae 
— (1908)... 
Accordingly, the. Department Say aha to the rule that ee to 
 Jease for oil: and gas. embracing lands which are not available for 
| leasing will be rejected and not ‘suspended. pending the availability 
ofthe land for leasing. 

Therefore, pursuant to the authority Seleed - the Solicitor by 
the Seoretary of. the Interior. (sec. 210.2. 228 (4) (a), Departmental 


:. S8It is. not unusual for several hundred applicants to file. simultaneous. applications for 
- land which is opened to leasing for some reason. See. M okay v. etait dae 228 F. 2a 35 
(1950), where over 800 ermuttanedus applications were filed. a 


oe 5 Segcr hs Gar 3 STATE OF UTAH Se ae - 
| | ~ 3e "March 2, 1961 3 - i ee 


| Male 4 KE. R. 1348), ‘the decisions of the Director of the Bureat - 
he Land Management are © affirmed. | | 


- Epwaro Ww. “Bremer, oe. 

» Deputy. Solicitor. 
ey ee ee “STATE ¢ oF UTAH : Se, eae 
828505 | "Decided March 2, 1961 ae ga hae fet 


: | iSchoal: Lands: - + Indenmity. Selections - as | | 
The right. of a State to. Select: public J land. as: “indemnity for losses 1 in a. eens = 


<,,- tional township. of specific sections named ina grant. of school, lands. to the. : 


- . g State: is. measured. by: the acreage to which it ig entitled ‘computed in ac- ” 


3 - “ cordance with R.S. 2276, as amended, less the > ACTeAEE ¢ of the school lands ae nae 
aki place in the fractional townebip. . | | ee ee Re 


"APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


The State of Utah has appealed to the Secretary’ oF 6 Tntorior — 


from a decision of the Director of the Bureau of Land Management 3 
dated J uly 15, 1960, affirming decisions of the land office at Salt Lake * 

| City, Utah, dated October 98, 1959, ‘Tej jecting its: school. ‘indemnity — 
selections proffered because of deficiencies second from fractional | 


the : acreages of ‘the Selected iendss are in excess of the State's spans: ee 


- ment under. the statutory provisions for idemnnity. for ‘deficiencies i mn : 
: school } land grants to. the States. eae . 
~The State of Utah is entitled: under mo 6 of the enabling act of : 


J uly 16, 1894 (28 Stat. 107, 109), to four sections of public land (num- : _ 


| _ bered. 2, 16, 382 and 36). in every township of the State for the support, 
, of common. schools, Section 227 5 of the Revised Statutes, as ‘amended 
‘on. August OF, 1958 (48 US. C., 1958 ed., sec. 851), appropriates ad- oe 


ditional. land to be selected: by ‘States and. territories’ as compensation nee 
OF indemnity for school sections lost to them because of prior. appro- ae 
- priation through settlement or inelusion i in a “reservation, This : sec- oe 


~ tion also. provides: ak ae | eo: | 
- And other lands of equal’ acreage are » also iieteee apbropriatea and Beery 


| and may be selected, in accordance with the provisions: of section: 2276. of the : | 
Revised Statutes, by “said: State : or Territory- to - compensate deficiencies for - 
- school purposes, where sections sixteen or thirty-six. are fractional. in quantity, 


or where one or. both are wanting by reason of ne township: being ‘fractional, . ss 
or from any natural cause whatever. eS BPs ia ey oh are 
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Revised Statutes sec, 907 6(b) provides that: 


‘Where the selections are to compensate. for: ‘deficiencies of. chigol lands in: 


: fractional: townships, such selections shall be ‘made. in accordance with | the - | 
following principles - of. ‘adjustment, ‘to wit: For: each township, or. fractional _ 
township, : containing a greater. quantity © ‘of land | than three-quarters ‘ of an 


we entire township, one section ; for a. fractional township, containing a greater = 
: quantity of land than one-half, and’ not more than three-quarters: of a: township, - 


% three-quarters | of a section ; for a fractional township, containing. a greater. 


quantity. of land than one-quarter, and not more than one-half of a township, | 


one-half section; and for a - fractional township containing a greater: quantity ie 


_of land. than one entire section, and not more than. one- quarter of a alee . ; 


“4 one-quarter section of land : ied  #(48 U.S.C., 1958: ed., sec. 852(b). Ji: 


On: August 12, 1959, ihe State of: Utah’ filed its” ‘State. indemitity _ 


: sélection list No. 9950, which. Was. designated i in. the land office'as Utah 4 ao 


- 037021. . This list. inchided 588.40 acres of land as indemnity for 
natural: deficiencies i in T. 1514 S., R. 23 E., and T. 1514 8., BR. 24 E,, 
_ Salt Lake Meridian. On J uly 11, 1959, the ‘State filed state indemnity ae 

selection list’ No. 2985, which was designated as Utah 036501. This 

list included 640 acres as indemnity for natural deficiencies in T. 8 N. ce oh 
R. 15E., and T. 3N., R. 16 E., Salt Lake Meridian. _ aes 

"The iad office decisions of October 28, 1959, noted that ihe: acreage | 

i shows by the official plats of survey of the townships i in which defi- 7 


a : clencies entitling. the State to. indemnity exist. are as follows: 


aa 15% $. RB. 245, SE Ae en One 2, 709. 04 ce : 


i 1. 1546.8, RB. 24 EB, SUM 2s a | 2,701.65 acres 
. 1 3.N., R.15 B,, UN ee 14,181.08 acres 
7.8 N,, RB. 16 E., SUM-_-~----------------------~ 18, 662. 83 acres 


a Because a township of 36 sections of 640 acres each contains 23. 040 ; : 
— acres, it is apparent that as to the first two fractional townships listed oo 
| above the acreage . is more than one entire section and not more than aoe 


one-quarter of a. township. | As to the last two fractional townships 
- listed above, the acreage is a quantity of. land greater than one-half, _ 
7 and not more than three-quarters of a township. ee Sane 
- The land office decisions set out the entitlement, of the State i in ‘these ae 
| circumstances as. follows: . Dae tea Sees oo A 
. eae of : OS leeaes of. Se os 


| “State acreage. school sections nny ok a 
Po ia a, fecation entitlement in-place rights ~ 
ee tt 154 §.,B.23 an Sin 840, 907. 12. 0. 
oo g Dy15¥% §.5R.24 Elie see 640. | 783. 59. “ a re 
A T3N.1S,E. - 1920 1640. 12... 279, 88 ser be 
PBN 16 Boe ieeeecse iy 1920-, 1733. 80. 186.20 


| The land office thus determined the acreage of fadeainity which: the . 
State of Utah may select in the fractional townships under considera-- 
auf tion by deducting from oS entitlement. ae in the selection 


eo Fae __STATE. OF. LS: ee Oe ne D 5. | 
ae ne ee March 2, 1961. Ta cee 
| formula: sot oat: in the statute the: acreage of school. ad in 1 place i in 

the townships title to which vested in the State ander the school land 
| grant at the time of survey. | | 


+ Inits. appeal, the State of Utah. sontande that. it wiould be , allowed : 
- to select’ as” ‘indemnity the maximum. acreage’ permitted under the ot; 


statute without. regard to the amount by - sphich a fractional township 2 


4g actually deficient ; in state school lands. The State is thus contending _ ae 


that itis entitled to select 4 sections of land for a fractional township “— 7 
containing more than three- -quarters of a normal township even though one 


- most or even all of the 4 sections named i in the school grant may be 
| complete and owned by the State under the school grant. A: 


It, is clear that the selection formula set: out in’ Revised Statutes - — 


sec. 907 6(b) is to be utilized by States and Territories only for selec- 7 


ze tions “Lo compensate for deficiencies of school lands in ‘fractional town= . : 
2 ships.” It follows, then, that the extent ofa selection. right:in a given 


“case 1S limited to the amount of the deficiency in school lands for which | 
- indemnity is sought. In any event, section 2276 (b) is not the source . 
of the authority of the States to fale selections. It merely: specifies: | 


the formula. to be- used. “[-w]here” selections are to be made to com- 
- ~pensate for deficiencies in school lands in fractional townships. The .... 


grant of authority to select in these circumstances is made in section 


2275, That section clearly. indicates that the land made available for 4: a 


| : indemnity selection is limited to an acreage ‘equal to. the deficiencies 
~ in land previously granted. for school purposes. for which indemnity, . 


- issought. . = 
_. The Department he long followeid this method of computing | ‘the a 
acreage to which a state is entitled as a result of a deficiency of school 


- land-in-a fractional township. Munro et.al. v. State of. Washington, — 2 
oe L.D. 366, 368 oo 2 State of Oregon, 32 L.D. 183 (1908; oer 


ae 1 'The State contends: fiat ‘the oietone must have intended ‘£6 penal a ‘State to: select. | 


ag. much as 4 sections of land in the case of a fractional township containing only a little —. : 


more than three-fourth: of the acreage of a. normal township because it could not be possible 


> for a. township to have so much acreage without containing some of the 4 school sections. 


This argument overlooks the fact that the’ formula was written to define the - ‘seléction _ 
rights of. States entitled to. but one section per township of schoo] land. It also overlooks. 
the fact. that a fractional township. no more than. three-fourths. comp iste, eould waeude 


‘all of the’4 sections designated in. the Utah. school land grant. 6 3.27.00 fe ae 


2The Secretary computed the acreage due the State as indemnity for sehool lands ms 
a fractional: township as follows: | - 
_ “Upon - the BUrveY : of .this. township it was, found: to be fractional, ‘conta tnine only 


-: 12, 190.55 acres. “Under the adjustment provided for. in section 2276 of the Revised Statutes, -_ 


.. as the township contained a greater quantity of land than one-half and not more than . 
three-fourths, of ‘a township, the State became -entitled on account of Aue township to. 
nine: ‘handred and sixty” acres: for the benefit. of the common schools. 5 its fda 8 


. So. ae ee 2. GS 5 ap SLR ee 
ee 7 yt SB fT8 be ttc e oe ee ile Sew oS = gene ys : a ig? eo eg ae eee ce oe 


-“ageleetions | have. been made by the ‘State ‘for: ‘all deficiencies” in this township, agere- = 


gating six hundred and eighty acres, six hundred and forty acres’ ‘ot “which: have’ ‘been’ 
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of Idaho, 81 LD. 430, 484 (1909). The method of dcnaanar 
Seems to have been accepted DY. the States without i for all 


- these years. me 
‘The States position leads to. the. absurdity that: even inoue the 4 : 


i school sections in place i in each. of two. townships may be. intact and . 


pass.to the State, it is entitled to select an additional 4 sections in one 
of the townships because it is a few acres undersized whereas it must 
be content with the 4 sections in place in the other township because 


 » It-is: regular. in size, _ There 3 1s nothing 3 in the statute which poguites 


such. a curious result, = 
Hence I conclude aad the Secretary: of the Tatatior 3 is eon au- | 
thority to accept: any. school indemnity selections which are In excess 


- of the loss. actually. sustained by the State ane that the Director’ sde- 


_ 


cision was clearly right. © Be | : 

Therefore, pursuant to the saheeiy delewated te ithe Solicitor by | 
the Secretary of . the Interior ° (sec. 210,2.2.A (4) (a), Departmental 
Manual; 24 F. R. 1348), the decision of the Director. of the Bureau of 
| Land Management is is affirmed. bas. og | 


| Epwanp w. oe | 
a) Solicitor. 


_ APPEAL, oF MANNIX, INTERNATIONAL, ‘Inc. 
TRCA-269000 Decided March ?, 1961 ; 


3 Contracts: Appeals—Itules of Practice: ‘Appeals: Dismissal . 


Where. a: contractor who: nas filed: a aotice of appeal requests that the pial 
.-be held in abeyalice while attempts are being made to: ‘settle the. -controversy 
by negotiation, the ‘appeal. will be dismissed, but ‘without prejudice to its 
ihe waar reinstatement in ‘The, event the co Ne. is Dot, so settled. | 


BOARD OF CONTRACT APPEALS ee, 


Mant Tntérdatiodal, Inc., of Calgary, Alberta; Gomis, ee filed 
a notice of. appeal, a January.31, 1961, from a decision of. the 
Chief Engineer of The Alaska Railroad, dated December-28, 1960; 
Counsel for the appellant i in a letter to the Chief Engineer dated feb: 


ce Tuary 7, 1961, states that “inasmuch as: we are now in the a ced _ ~ 


eeueoceas leaving a selection: of forty acres yet 7 dstannied which, tecetnee with. the 
270.50 acres, the portions -of.:section 16:-4n place shown by the survey to be free from 
other, claims and embraced in the applications now under SD aieannsbhensen make a total of 


is account of sald township.’ ne Jt a 


OO withdrawn. | 


5éy mere: a A ao Be “LEE MOULDING ame ; a Peete Ae - . 57 
Se Marek, 18,1961 2 
| attempting t io negotiate. a. ‘complete. settlement ‘regarding this aes 
- itis my request that said. appeal be held-in abeyance. with no further 
action until such time as we either complete 0 our as a or deter- | 
ae mine the matter cannot be negotiated. 2" 


“The Acting Chief Engineer of The Alaska Railroad 3 in a iattoe dated a 


February 9, 1961, makes the m Palos comment with chia oases to this | 
request : ue | 


_ The. ‘attorney for Mannix International, “Ine: hag. indicated that he may with- 7 
= draw the appeal depending upon: the outcome of discussion. on ‘settlement ‘of an- 


other contract. . He does. not wish, however, to be precluded from having time in © 


which. to. submit a brief for Mannix On - .: the. present appeal should it not ne : 7 


- Where requests: tie" aS ahia-t are 5S recenied ns is 5 the ppactics of the. ee 


: Baad to dismiss the’ appeal, but without: prejudice to its subsequent 


‘ reinstatement. Such practice eliminates the necessity | for holding ae = 2. 


o Ppeals 0 on the docket i in a pepeuee category. over indefinite Peyieds of 
* time. | a 
| Order: 


“The appeal of Manni Tntaruationsl ane. sata Contiact No. 14-04 * 


- 008-908, is hereby. dismissed. Such dismissal ; is without. prejt judice to 
the subsoudant reinstatement of the appeal i in the event the controversy 


— is not settled through negotiation... In that.event.a new:notice; of. ap- 
peal should be filed with the contracting: officer’ for transmittal to the - 
Board. If appellant. desires.to file a brief pursuant: to 48 CER 45, 
such brief: should: be submitted. simultaneously.» with the « new. notice - 

: —— ee ee ee de ee eee 
7 tes ee - 
: one | “ ae Sage ee Gr eee Ae 
: aa wea eg te 

"APPEAL oF LEE ‘MOULDING, avi fa: LEE MOULDING - 
Od aye ae ee - CONSTRUCTION co. 
IBCA-158 a - Devidled M awreh 73, 1961 


; _ Contracts: Payments © : | 
| Under @: contract for the platenent! of a ae plank: overlain by. Tiprap which — 


provides that measurement for payment is to be made. “to the neat lines: and 
grades: shown on. the drawings. or prescribed by. the contracting officer, i OF. 


“on the basis of the nominal thickness shown on the drawings. or r prescribed 
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. by the contracting officer,” eravel 6 or. r riprap laeed. outside of the lines shown. — 

i. on ‘the drawings. is, not to be: ‘measured for payment -in: the ‘absence of: satis= 

Sots factory. proof. that; an authorized representative of the’ ‘contracting officer 

— ‘required the: contractor. to. ‘place. ‘the. material. to a greater, thickness than. — 
- shown on the drawings. ins ; = 27s e 


"Contracts: Chariges and | xtas Contents: : _Interpretation—Contracts: : 


Performance . ee ee eg ee | even 
_Under: a contract for the ‘aaceueat of a ‘gravel! blanket ovetlain - ‘riprap, | 


= _.- the contractor is. not entitled to’ additional compensation for (a) removing: - 


= ee spalls, gravel, dirt and vegetative matter from riprap that in its. natural | 
state, as. ascertainable by a reasonable site’ investigation, contains more of. : 


¢ ‘such’ extraneous’ material than is ‘permissible under a proper interpretation Cae 


of the specifications, even though: the riprap. is taken from: ‘sources : that _ 
iit. are descr ibed. in the. specifications as containing rock “suitable for riprap,’* : 
8 or (b). ‘complying: with instructions as to the. procedures to. be used. in- ‘plac- i 


| rae Q ing and smoothing riprap, given. by an. authorized representative of the con- 
- tracting officer,- in the absence of satisfactory proof, that the results called. . 


: for .by the specifications could have been achieved 1 at aces expense through . 
the use of other procedures, £ ef is My Ng Malas % | 


‘Contracts: -Payments—Contracts: Performance 


_ Under a ‘contract for the building. of a.road, the: ‘contractor: is entitled to com- 
_:.. pensation. for excavating unstable natural material where the Government 
.. fails ‘to prove its. defense that payment for such work had been. made, | but. | 
- is not entitled to. compensation for excavating unstable material in an em- 


= bankment he had. ‘constructed where the evidence disproves his’ contention ms 


i : that the ‘Government: SDD CONS caused the material to’ be unstable by : 
St requiring him to wet. it.too. much... Pe es ee ae ae 
~ Contracts: ‘Protests — | 


The protests clause customarily: inserted. in ‘Bureau: of Reclamation construc: 
tion. contracts does not apply. to a ruling that is. communicated. to the con- 


tractor for the first time in a decision made under the. “Disputes” clause of 


_ the contract, and from. which, a timely appeal is taken. 


“Contracts: Damages: : ‘Liquidated Demages—Contracts: Release—Contracts: 7 
_ ‘Unforeseeable Causes — | ’ 


"Claims for remission of liquidated aatinees on. account. of delays in complet: 
Ing a contract are not allowable if based on. (a) weather conditions that - 
were not unusually - ‘severe for the locality’ and season. involved, (b) cir-- 


cumstances not: within, the scope. of the claim as described: in. an. exception — ; 
to the release on contract, or (ce) failure of. the delays to cause actual loss — 


to the Government if there was a reasonable possibility of such loss when = 
on the contract was made. oe eee : hae . 


BOARD OF CONTRACT APPEALS 


~ Lee Moulding, d /b/a Lee Moulding Constr uehen Co, of Roy, t Utah, = 
ee filed timely appeals: from three devisions: of the contracting officer _ 
‘under Contract No. 14-06-400-526, dated: Auguet 2 17, 1956, with the E : 
Bureau of Reclamation, oil 7 


7 | ‘March 18, 1961, a I Se | - 
“The oe in qiisation Be for the. consbmacuion of ae pro- 


| otion, works at Huntsville Cemetery and. for the-relocation. ofthe — 7 
a approach road leading to the cemetery, as incidents, to the enlargement se 


: of Pineview Reservoir of the Weber Basin. Project, Utah. It-was on a | 
US. Standard Form 23 (Revised March: 1953) and ‘incorporated the 


7 General Provisions of U.S. Standard Form 234. (March 1953). beta ‘i : | 
‘ various items of work \ were 2 to be pad for at unit as estimated : as a 


- _ aggregating $68,786. . 


In one of the enang iauieied one dated ne anuary 30, 1958, ie hey a 


contracting officer: denied ‘in: their: entirety: six claims: for additional i. 


: “compensation. Tn the other decisions, dated respectively January 30,. ae 
1958, and March 28, 1958, the contracting officer allowed in part : and | 


| detied: in part a: can, for extensions of time and remission of liqui- ; 
- dated: damages. The total. monetary value of the claims so denied i = 
, $27, 940.06. x 
Each of the contracting: officer’s diligence was: based on ‘the 
- grounds that (1) the: appellant. had: not’ complied withthe applicable: 
- protest or notice provisions of the contract, and (2) the claim being 
. disallowed. ‘was without ,substantive. merit, : The conclusions. which. 
the. Board has reached with, respect. to the second. of these grounds | 
make examination: of the first puaeteteeL) sara m connection with 
Claim No, 4. 3 : 
To: facilitate analysis” of the issues. presented, the elaine will be 
considered in an order Altering from’ that in which they are 
- numbered.. : 7 : | 


s hore Pro tection Works 


S ‘Conswiraon of the shore protection works provided for } mn: sthie'¢ con= 
2 _ tract. required three stages. The first was the shaping of the shore to — 


a smoothly sloping contours by excavating high spots, and filling low ~~ 


spots. The upper part: of the shore, called the “slope,” was to be 


_ shaped to a gradient ranging, at most. places, between 114 to 1 and 7 
. 2-to 1.° The lower part of the shore, called: the “apron,” was to. be 


| shaped to a considerably flatter gradient. The second stage was the : : 
placing of a gravel” blanket upon the shore. ‘This blanket’ was to be 


66 inches’ thick. on: the slope and 12 inches thick on the. “apron.” ~The 2 . 7 
» third. step Was: the: placing ofa. layer of riprap on top. of. the: gravel a ye * 


blanket. The riprap was to be 24, inches thick, and ¥ was 5 to. cover a 0 
- entire ae? but not aS Ayres tia oe | ee 


7 athe dimensions here: eee ‘for the tilickiess ‘éf the ‘gravel 3 ‘and’ ‘the vipa’ are those ; °: os fy 
cdntained’ {iia revised ‘drawing which was: tratisntitted. to’ appellant: on October 11, 1956. — 


. The differences. between these’ dimensions and those eanows: On the oe before: its . 
ae revision are noe an agit a chao feet. . me aoe 
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Four ‘of the six olen: for saditional. compensation relate to the : 
_ shore: protection works, Claim No. 2 being concerned. with the gravel 

7 blanket, while Claims Nos. 1,3 and 6 have to do with the riprap. The 
provisions of the contract that appear to have paracale pertinency 
with Tespect to these four claims are as follows: a 


. Unless otherwise Specifically provided for. in the siectitentions, all equipment, 
materials, and articles incorporated ‘in the work covered by this contract are to 
be new and of the most suitable grade of their respective kinds for the purpose : 
and all workmanship shall be first class. * * * pC lause 38 of ‘the. General’ Pro” 
visions ) : 

‘Bidders are invited to. visit the site of the work re by: their own > avestigutions 
satisfy themselves as to the existing conditions affecting the work. to..be done 
‘under these specifications. If the bidder chooses not to visit the site he will 
nevertheless ‘be charged with knowledge. of conditions which a reasonable inspec- - 
tion would have disclosed. Bidders and the. contractor shall: assume all respon- 
oe sibility for deductions. and conclusions. as to the difficulties in pertorming: the 
work. (Paragraph 214 of the specifications) . 


The Government will. establish a stationed - centerline, ‘bench panies sana ae 


principal control. points for commencement of. the. work. The Government will 


also take cross sections of. the original ‘ground surface. ‘at the site of the work cs 
and at borrow: areas and will make final. surveys of the completed. work.’ The 


| Government will set one set of cut stakes for the protective “work around ‘the 
-cemetery. “The contractor will be required’ to. set cut and ‘fill stakes for ‘the road 
relocation. All other surveys and layout of the work shall be verre - Re 


= -contractor.. * * * (Paragraph 27(a) of the. specifications) | 


-  * Surveys of the completed. work will be made, by the Government. a 7 
the final estimate. The final payment. quantities will be based on the- Govern- 


ment’s. original cross sections and the final SUIVEYS, and to the lines ° ‘shown | on me 


the drawings or prescribed in these Rao en, eu ( Paragraph OF T(c) 
‘of the specifications) oar reg 
A gravel blanket shall be placed as shown. on the dec these or as directed by 3 
the contracting officer. * * * (Paragraph 35(a) of the Specifications). . A 
_ Measurement for payment of gravel blankets wil be made of the blanket et 
material in place to the neat lines and grades. shown on the drawings or 


-. ‘prescribed by” the contracting officer. . ee (Paragraph | 85(b)., of the 


specifications) 

The contractor shall plate riprap on the reservoir slopes where shown on: the 
‘drawings and, elsewhere, as directed. by the: contracting. officer. ie ereeeeae 
36 (a) of the specifications) 

The: riprap shall be placed. to the peeeerined. Hines, grades, and enimienesiea. 
The rock used shall be hard, dense; and durable. ‘Hither quarried rock or 
boulders may be used. The rock shall range in volume from: a maximum of VW 
cubic yard to.a minimum of . Y% ctibic foot. The rock: in riprap need not be 

hand-placed, ‘but shall be dumped and smoothed in such a:manner as to insure 
that the completed riprap is stable, without tendency..to slide, and so that there 
will be no unreasonably large unfilled spaces within the riprap. The inclusion 


~ Of rock spalls or grayel in the mass in an. amount not in excess of that required. 


to. fill yoids in the material, as. determined L by. the. eombrecting officer, owill, 0G 


. permissible. poe 


neg a "March 18, 1961. ia ee 


The selection of the riprap » borrow area shall be made by the contractor subject es £ 


from the owners’ prior to removal ‘of: riprap.. “Rock, suitablé fox riprap, is jocated | 


along Wheeler: Creek: about: 0:3 miles above its: confluence with the.Ogden’ River;. a 
for a. haul. distance of. about. 6.4 miles and. along the South Fork. of. ‘Ogden. River uae 
~ about’6.3 miles. east of Huntsville, Utah, for a haul distance of about. 4. 6 miles are 


and at. other locations. | (Paragraph 36(b). of. the specifications) ae 

| | Measurement, for payment, of riprap will be made of the. outlines of thes riprap. 

in place and:on. the basis: ‘of the hominal thickness: ‘shown: | on the drawings: or pre- . 
scribed by. the eoneaeune officer: = ree (Paragraph 36(¢) of the pocimentions) _ 


_ Claim No. 8: “Measurement of. Gravel 


| “This an is for the sum of $4, 399, 50 on. account of alleged 1 mis oe 
 Ineasurement. of the gravel ‘blanket. Payment: at the contract unit 
price -was made for the placement. of-4,500 cubic yards::of: gravel 
blanket asa part of the shore. protection works. | Appellant: asserts — 


that the: quantity actually placed was.6,970 cubic yards, or about. 55% — = 
_more than the quantity for which payment. was made. Theclaimis. 


: for payment of the contract unit ie a meee? to hae cee 7 - : 
a in quantities. 


~ While the gravel was ee aa nad ean dike were sehequentt . : | 


discussions of its thickness: between’ appellant. and.the Government’s S. 

inspectors. The inspectors would measure the thickness‘of the blanket. 
vby- digging holes through. it to the. undétlying soil and by placing. a 

ruler in these: holes: “When they considered ‘that the blanket at a 

_ particular spot.was thinner than the contract prescribed, they would — 

tell appellant to add more gravel at that spot. When they considered 


that thé blanket was thicker than prescribed they: would frequently— a 


although probably ‘not: invariably—call: this circumstance ‘to.appel- _ 
—lant’s attention, but. would leavé: him the option of either remeyng wae | 
excess gravel or permitting it to. remain in-place." = ee 
«Appellant: contends that the ruler méasurements were chaphasat’ | 

Por inaccurate. He asserts, in. particular, that; due to:similarities _ 
between the gravel: and the underlying soil, the inspectors often ‘failed . 


. to get the. ruler:down to the true*bottom. of the blanket. These con- 


| ‘tention’ are not adequately proven. On the’ contrary;: the weight: of | 


“the evidence is to the-effect that the: uhderlying soil was ‘composed: of — 


fine: grained sandy or loamy material quite unlike gravel; and that the 

Shapectots? measurements. by ruler were substantially correct. oe Se 
- Orie point on which. appellant places much stress is the fact: that his. 
| ‘figure: ‘Of 6,970 cubic’ yards is based on truck meéasuremenis of the 


i. gravel that were made by the subcontractor who. hauled it:to the site 
of the work, and that: appear to have ‘been checked with. considerable ~ _ 





- feeulantty by the © err, 


- “These truck. napeSUrMenGs + were 
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; dentin. in a evidence ¢ on . the baste ofa an ‘affidavit as to thee sonacy - 


a executed by the subcontractor. This affidavit ‘states that the sub-~ 


contractor was hired to haul gravel not only for the shore protection. | 


: | , works, but also for the relocation of the approach road to. the cemetery. . 
. Tt contains. no averment: that the truck. measurements certified to. 
therein are confined to gravel for the shore protection works. ‘Ifthey . 


~ also. include gravel for the blanket that was placed along the’ side of | 
the road embankment, the ratio by which the truck. measureinents | 


- exceed the. quantities actually paid for would be reduced to about 40%. 
«wT, in addition, they also include gravel for construction of the road- 


Ba ' way itself, the diflerential between the truck measurements and the = 
pay: quantities would be still further reduced, in an amount that‘cannot _ 
- be determined accurately from the record. The ambiguities | of the | 
affidavit in these respects must be resolved against: appellant, since he. 
~ avas the party who introduced it. The:subcontractor was not called : 
asa witness, and, hence, the Government did not have an opportunity | 
to. cross-examiné him concerning the derivation « or content of a 
figure of 6,970 cubic yards. 7 
On the basis of the evidence.as a wiles we find that dis pipes = 


4 did not. require appellant to place more than 6 inches of gravel'on the — 
o ‘slope, or more than 12 inches of gravel on the apron, and that the — 
.excesses above these dimensions which occurred at some locations:were — 


due to the manner in which the gravel was placed by appellant, rather = 
than. to any instructions or directions of Government personnel. — 
“This brings us to the question of whether such excesses should: have — 
ee: measured for payment. The Government: computed. the pay — 
quantities of gravel blanket by measuring the linear extent of the 


__. slope and apron areas covered by the blanket and ‘by multiplying the 
square yardage of these areas by. the prescribed thickness of the 


blanket, that is, 6 inches for the. slope and 12 inches for the apron. ae 
‘This method of computation necessarily excluded from the pay | 
‘quantities.any amounts by which the actual thickness was greater _ 


-_ _ -than the prescribed thickness, and, incidentally, treated:as pay quanti- ae 


ties any amounts by which the actual thickness may have: been-Jess 


‘than the prescribed thickness. Appellant contends that the pay 7 


. ‘quantities should: haye been determined by taking cross-sections..of | 


ne, -the underlying soil before the blanket was placed - and cross-sections. : 


of the blanket after it had been completed, and by using the difference 
“between these two sets of cross-sections as the basis for’ payment. 
“Under this procedure aly ‘excesses. or deficiencies 3 im. thickness iio 


as _ mbcoaserily have been reflected in the pay quantities. ; 


The Board’ considers thatthe-Government’s:method of computation a 
| ‘was the: right. ‘one. Had the contracting officer, either In person. or 


. BT} ° . ~ eae is “olan ‘MOULDING rae a a | hac _ 


| _ March 18, 1961. | Be ot 
‘iecak 4 an  ubborieed. oe “exercised the eae con- os 


. ferred.on him by Paragraphs 35 (a) and: (b) of the specifications to. ; 2 
Z direct that. more blanket material be placed. than the contract, draw- 
- ings specified, cross-sections might. well have been necessary... How- 


ever, as we have found, no such direction was actually issued by the | 


| . contracting officer or any of the other Government personnel . con- 
cerned with this. job.. This. being so; measurement for payment was 


governed by the clause in Paragraph 85(b) requiring such measure- — 


. ment to be “to the neat lines and grades: shown:on the drawings.” 
. "This: specific requirement: for measurement.of the gravel blanket.can- 


not be construed as negatived by the general. language with respect, tos 


| cross-sections in Paragraphs 27 (a) and.(c)... Particularly is this. so ee 


in view of the express indication in the latter paragraph that measure- - 
~~ ament “to the lines shown on the: drawings” is one of the criteria that 
. as to be used. for the determination. of pay quantities | 
~It is quite common in unit price contracts to provide that cayiient 
| hall be made on the basis of the quantities included within the dimen-. 
‘sions shown on the drawings: or mentioned in the specifications, 
rather than on the basis of the quantities actually excavated, hailed, 
placed, or otherwise processed by the contractor. ‘Paragraph 35 (b) 
clearly is just such ‘a provision, and; in the. absence:of any diréctions 
to appellant that the contract dimensions be: ‘exceeded, cross- sections 
‘would have been. neither. a nOcessAry} nor an. pore opriate method for 
computing payment. a | - 2 sae e | 
Claim, No. 2, therefore, is. denied. 


¢ laim No.6:0 nag, O of igi 


This claim’ i is” for the sum 1 of $10,000. 00 on account of alleged ex-. 

| cessive: cleaning requirements imposed. by the inspectors. _ 

A good deal of the rock used for riprap was intermingled in its 
a natural state with considerable quantities of rock spalls, gravel, dirt, 
and vegetative matter. Appellant removed at the source some of : 


this intermingled material by using a loading bucket that had open- ~ 


‘ings in its bottom, and by trucking to the shore only what was left 


of the. contents of the bucket after it had. been well shaken. At the 2 : 
shore more of the small] material was removed by dumping the con- — 


tents of the trucks on. level. ground immediately above ‘the, top of the ae 


3 Payment on the iaais of cross-sections was made for. & Sane of ave yards: of. ere 


aa a that’ appellant. placed. in order to fill gaps caused by a slide, but in that case- the repair . . 
“of the:slide was evidently considered by the contracting officer as being outside appellant’s Bo 
. responsibilities under the contract, If the repair of the slide was not required-by-the . 


contract, then .the: instructions given. appellant ‘to. fill the gaps.were a direction to place 


-. - more. gravel than was shown on the contract drawings, and entitled ‘appellant. to have 2 


a “Ineasured for. lm ne actual quantities placed in response to such | instructions. , ae gh &, : 
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3 slope, and by selecting only ‘the large cigar for placement o on ‘the os 
_ slope. Both of these cleaning procedures were adopted: by appellant 
for the purpose of obtaining riprap that was sufficiently free from - 
rock spalls; gravel, dirt, and vegetative matter to be acceptable to the 
inspectors.: That is to say, the inspectors-did not instruct appellant 
to adopt éither procedure, ‘but, after they had made known to ap- - 
pellant what sort of rock they would be willing to pass, appellant de- 
termined.that use of the Dover wee in: question moms be the Soe way. | 
of:providing such rock. 
_ Appellant contends that the inspectors’ Sanespis of eakene bis rock 
were far stricter than the’ contract justified,..and. that much of the 


cleaning. work was unnecessary in order: to. 5: producé, riprap which 


would. meet the specifications. 
'. The governing requirements of the sontrach appear. in. Cane 8 se 
the General Provisions and.in Paragraph 36(b) of.the specifications, 


and, most specifically, in the first: subparagraph of-that paragraph. __ 


We construe them as meaning thatthe riprap is to consist of a stable — 
- Inass of rocks, ranging in size from 14 cubic foot * up to 14 cubic yard, 
which are in actual point-to-point contact with one another, and which 


have substantially no material: intermingled with them other than rock . _ 


- spalls or gravel, and these only at.places where voids would otherwise 7 
exist because of the natural irregularity of the contacting pieces of 
rock. The terminology and arrangement of the first subparagraph of 
Paragraph 36(b) plainly manifest.an intention that the riprap is to | 
_-be composed predominantly of rocks, each of which has.a volume of at — 


least 4% cubic foot, and that spalls and gravel. are to be allowable : 


merely asa filler for voids in the rock mass. In addition, the evidence 


is to the effect that in order for riprap tobe stable and without. — 


tendency to slide, the individual rocks must be in. point- -to-point con- 
tact with their neighbors, as otherwise wave action will gradually ~ 


carry away the filler and erode into the underlying material until - . 
the rocks themselves are undermined. We can find no justification i in. 
the contract for the concept, under which appellant seems to have — 


labored, that rock. spalls. and gravel were. permissible to an. extent 
which would result in the riprap consisting of a mass of rocks, spalls 
and gravel in which the individual-rocks would frequently be held 
apart from one another by substantial quantities of spalls and gravel. 

In reaching this conclusion we have not overlooked the statement 
in the second subparagraph of Paragraph 36(b) that rock “suitable 
for riprap” could be found at two designated sources in the vicinity of 
the. work and vat other locations.” The words “suitable for prep 


, BA volinie of w% eubie foot is Esper onnmately: equal to ‘the volue of a eube measuring 
va ‘inches on each edge. 
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: ‘must, of course, be conetnied | in the light not only of the specific riprap 
7 requirements we have just analyzed, but also of the site investigation — 

provision of Paragraph 214 of the: specifications. “So construed, it. 
seems fairly obvious that these words cannot be held to mean that the 


> removal of rock spalls, ¢ oravel, dirt, and vegetative matter, even though 


readily visible at. the designated sources, would not ‘be required of 
appellant. There i 1S nothing i in the record to show that. appellant. was 
unaware when he made his bid that at the two designated sources the 
rock suitable for riprap. was partially’ intermingled with large quan- 
tities of other material, or, if he was unaware of this intermingling: 
that it was. a condition which a reasonable investigation of these — 
sources: would have failed to disclose. | ‘Furthermore, a considerable 
part of the riprap, seemingly amounting to more than half of the total 


_ amount used, was taken by appellant—as he had the privilege to do— — 


from sources other than the two designated in Paragraph 36 (b), and 
proof is lacking that these additional sources were among the “other 
locations” intended to be referred to in that paragraph. Here again 


we call find in the contract no ‘justification for appellant’s position. — 


The Board is satisfied from the evidence that the inspectors did 
not apply to the riprap more rigorous standards of freedom from rock 
spalls, gravel, dirt, and vegetative matter than those required by the | 
contract, as properly construed. On the whole, they would appear to 
~ have allowed appellent to. use riprap containing more, not less, of such 
‘material than was consistent with the terms of the contract. 7 
Claim No.6 , therefore, 3 is denied. | 


Clam No. 3: MM achine “Plasement: of Riprap 


‘This ea 18 for the sum of $2, 495. 50 on account of the - use of : a . : | 


a “crane equipped with a dragline bucket in placing-the riprap. 


Placement of riprap for the shore protection works was ee in 


| December, 1956. Initially the riprap was. dumped from trucks di- . 


rectly onto the upper part of the slope and permitted | to slide down 
the:gravel blanket. until it came naturally to rest. Appellant, how- 
ever, soon changed. this procedure to. one in which: the riprap was 
diinpad onto the level: ground above the slope and was subsequently 3 
pushed. over. the. edge by a bulldozer, whereupon, as in the initial 
procedure, it was. allowed to slide. oan the gravel blanket until it — 
~ came naturally to rest. When a quantity of material had been thus 
put. on the slope, appellant. would proceed | to smooth it up. through = 
the use of a dragline, supplemented by some hand. labor. — | _ 
Beginning about April 1, 1957, appellant shifted to a and pro- : 
‘cedure under: whieh, the PIPED S. after being. dumped on the level 
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| or aaa above the dippa was picked up in a dragline bucket: ana - 


| dumped. from the bucket onto the particular place on the slope where — 


it was needed. In order to carry out this procedure: appellant rented 


— crane having a boom and jib long enough to admit of the. dragline : 


. bucket with its contents being swung out over any place on the slope. 
while the crane was standing on the level.ground above it. A com- — 


-petent operator was also obtained. The crane and its dragline bucket - : 
were employed. not only to put riprap in areas where none had yet 


been placed, but also to finish areas on which some riprap had been. 
_ already placed, either by adding fresh rock or: °F moving rock: from ae 
_ thick spots to thin ones. tS ie 
‘Utilization of the procedure just described was Sabeeed to ap- 
pellant by the Chief Inspector. Appellant contends that the sugges-_ 
tion was made “in a mandatory way”—meaning that it was made in 


_ a way which caused appellant to believe that, if it was not followed, — 
a suspension. order might be issued or the work might not. be ac- 


cepted. It is, however unnecessary for the purposes of this appeal to _ 
determine whether the suggestion was, in. fact, a mandatory one. 
The evidence shows quite plainly that saceesstul completion. of the © 
riprap’ was not economically feasible through the use of the methods | 
being employed prior to April 1. Under the contract it was necessary. 
 that-the completed riprap (1) be separated from the underlying soil _ 
by the gravel blanket, (2) be stable and without tendency to slide, — 
7 (3) be free from unreasonably large unfilled spaces, and (4) be of a, 
_ minimum thickness of 24 inches. © 


The procedures employed by appellant before April al had ¢ an ap- 


- parent measure of success largely because the severe winter weather 


_ froze the gravel in place, with the result that it was not materially _ 
_ _. disrupted by the riprap as the latter slid or rolled down. the slope. a 
Once the spring thaw came, however, the heavy rocks would neces- 


sarily have tended to gouge or scrape the gravel off the upper part of 


the slope as they slid or rolled towards the apron, and to push the __ 


gravel thus dislodged into piles or ridges-on the lower part of the 
‘slope. Furthermore, once the spring thaw came, it would have been _ 
difficult to operate machines on the slope for the: purpose of smooth-~ 
ing the riprap without further disrupting the blanket of gravel. 
‘The success achieved before April 1 was also more apparent than 
real in that appellant’s chief concern at the time was to get the riprap 
on the slope, rather than to smooth it out into a structure which would — 
~ meet all of the applicable contract requirements. The procedure ot 
_- allowing the rocks to slide helter-skelter down the slope resulted in — 
the larger pieces being carried by their greater weight to the bottom of | 
the slope, while the smaller pieces tended to pile up on the upper part. | 
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The. resulting disor derly accumulation ‘nieéded much smoothing in. 


| order to rearrange the material in a pattern. that would meet the 


: contract requirements of. stability, reasonable freedom from unfilled 


~ spaces, and thickness. Still more smoothing would have been needed a tl 


had the remainder of the riprap been. placed by. the same procedure. a 
| ‘Without. the use of a machine that was capable of moving the material 


about, while it itself was stationed at a point outside the confines of 


the gravel blanket, the smoothing would have been a tedious and ex- 
‘pensive task, the accomplishment. of which would probably | have 
entailed much hand labor. The crane with its dragline. bucket was a 

means by which the riprap could be placed to the contract specifica- 
tions more efficiently and more economically than would have poe 


: 2 possible had the methods previously pursued been. continued. 


Appellant argues that his practice of dumping the riprap. from _ 


trucks bulldozing it over the edge of the slope - was consistent with _ 
the statement in Paragraph 36(b) that “rock in riprap need not be 
_ hand-placed, but shall be dumped and smoothed * * *.” Doubtless 


it was, but so too was the practice of using ‘the crane, with its dragline. 


bucket, to dump and smooth the riprap. What appellant seems to 


overlook 4 is-that it was not enough just to dump and smooth the rip- ~ 
rap.. It was also necessary that this be done in such a manner as to 


insure that the completed riprap would meet the various requirements oe 


set out in Paragraph 36(b) and the other relevant contract provisions. 
The Board finds that appellant incurred no greater expense in 


a “meeting those requirements through use of the procedure suggested 
by the Chief Inspector than it would have incurred ifit had ultimately. 


- succeeded in meeting them through continued use of the procedures 
‘previously employed. Hence, even if the suggestion were a truly | 
_ mandatory. one that amounted toa change i in the contract terms, no 


equitable adjustment in the contract price would be due appellant, a 


since the cost of performing the contract was not increased above what. 

it would have been if the Chief £ Inspector | soy d refrained £ from pee 

the suggestion.* .. ; : 
Claim No. 3, , therefore, j is s denied. 


Claim Ne 0. s M easurement 2 of Riprap 


This aad 1s j for t the sum of $6, 234, 15 on account of alleged mis- 
- measurement of the riprap. Payment at the contract unit price was 
made for the placement. of 7,145 cubic yards of riprap asa part.of the — 
shore, oo works. Appellant asserts that nthe aay, pone 


1958). 


| +See Younger } Bros. Ine., ‘TBCA-148, “65 LD. 288, 249, 84 BGA par. 1756 (May 28, _ | 
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~ placed was 8,612 cubic pane or - about 21% more ian the quantity 

for which payment, was made.® The claim is for payment. of the c con- . 
tract unit price with respect to this difference in quantities, = | : 
- Both the facts out of which this claim arises and the contractual ~ 


_ provisions applicable to it are essentially the, same as those involved 


in Claim No. 2.. Consequently, they will not be discussed in detail. 

In anything, the preponderance of the evidence against the claim i 1s: 
even greater here than in the case of Claim No.2. For one thing, the 
procedures used by appellant i in placing riprap prior.to April 1, 1957, 
inevitably tended to build up excesses of material on portions of the 
slope. It is. clear from the evidence that appellant often considered 
it cheaper to Jeave such excesses where they were, instead of attempting - 
to move the material to thin spots elsewhere. For another, a com-— 
- parison by months of the hauling subcontractor’s truck measurements 
with the Government’s pay estimates gives rise to a strong inference 
that the truck measurements, particularly those for the months of 
November and December 1956, include riprap for use along the side — 
of the cemetery road embankment, as well as riprap for the shore 
protection works, If $0, there would be only a nominal difference: 
between the amount of riprap which appellant claims to have placed, 
and the amount for which payment was made by the Government. 
| On the record as a whole we find that the measurements which the 

inspectors made while the riprap was being placed in order to deter-_ 
mine its thickness were substantially correct; that the inspectors did 
not require appellant to place riprap to a ie thickness than 24 


inches; and that the greater thickness which occurred at some locations _ 


was due to the manner in which the riprap was placed by appellant, 
rather than to any instructions or directions of Government personnel. 
We also consider that the action of the Government in computing the _ 
pay quantities for riprap on the basis of the thickness of 24 inches 
prescribed by the contract, instead of on: the basis of the actual thick- 

ness of the riprap, was: justified by Paragraph 36 (c) of the specifi- 
cations and was otherwise | consistent with the provisions of the 
contract. a 

Claim No. if: therefore, is denied. 


Road Relocation -_ 


“The ead ‘elbcurion week provided for in the one nchaded the 
making of a cut through a small hill, the construction of an embank- 
ment. through low-lying land on either side of the hill with fill material 
| ‘obtained. partially f from the cut-and peasy oe DOO Ey on 


.. §& The figures given in this santenee, Gf adjusted for patent mathematical errors in com- — 
putation would be reduced to 8502 cubic yards and 19%. 
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the hill, ie placing of a gael blanket and. riprap re the side of _ 


the aan in areas where the land was so low as to be subject to 
inundation from the ‘reservoir, and. the construction of a roadway 


C through the cut and along the top of the embankment. Claim No4 | 
relates to the cut, while Claim No. 5 relates to the embankment, Or, | 


as 1b 1 1s s generally referred toi in the record, the eal a 


Claim No. h: Soft Spots i in Cut 


This aaa is for the sum a of $639, 00 on account: of ha repair rof soft a 


spots in the cut. a 
The. cut was excavated. in September. or. EOdiober 1956. ‘Cubes: | 
| quently the Government determined that the materia] below the bottom 

_ of some parts of the cut was too unstable to afford proper support for 


_ the roadway, and appellant was or ally instructed to remove this 


material and replace it with stable fill material. These instructions 
were given in March, April or May, 1957. By that time gravel for the 
‘sub-base and base of the roadway itself had already “heat placed. — 
_ This gravel had to be pushed aside while the soft spots of unstable 
sane cal were being dug out and refilled, and in the process some of 
the gr avel was necessarily lost and had to be replaced. 
The Government concedes that the repair of the soft spots in the 
cut is. work that was. duly authorized and for which appellant was — 


entitled to payment. Its defense to the claim is that payment of the a | 


“proper amount-has already been made. It contends that the repair - 


was authorized pursuant to Paragraph 37 of the specifications, and 
7 ‘that. appellant. was entitled to obtain merely the contract unit price 
for the additional units of work performed, rather than the actual — 


ne cost of such units plus a reasonable allowance for overhead.and pr ofit. . 
~The pertinent. portions of. Paragraph 87 reads as follows: | 


“The roadway sections are shown on the dia wiles: but the undetermined 
- character of the materials which. will form the slopes and roadbed, or other — 
. factors, may make it- desirable, during the progress of the work, to- vary the 
' . width of the roadbed or the slopes, alinement, or. grades and the dimensions 
| deperident thereon. The roadway shall be excavated to the full dimensions 


shown on the drawings or: “otherwise established, and shall be dusted to the 
prescribed lines and grades. oR OR E Somers e ee >» 3 


if payment for the repair. of the soft spots - in ‘the cut was ‘aiotually : 


~ made, it was made through the inclusion of the. additional work in 


— the unit, quantities set out in the monthly and final pay estimates 
/ prepared, by the Government. So far as the record shows, appellant 
was never ‘informed of the amount which the Government considered - 
to be payable for the repair until the hearing on this appeal. The — 
2 computation of the eee sauanNsees and their alleged inclusion in the _ 
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ee estimates was done by | Government personnel. In these circumstances 


we consider that. the burden of proving what amount, if any, was 


o actually paid for the repair rested on the Government. 


There are material inconsistencies in the evidence upon ° the subj ect 


of payment. The contracting officer in his decision denying this claim 
stated that payment for the repair of the soft spots in the cut was 
made under items 6, 14, and 15, pertaining, respectively, to excavation 
for roadway, ca pace for ee and base for roadway, but did not 
state what the quantities were that had been included in these items 


on account of such repair. On the other hand, the Projects Manager, . 
who had charge of the Government’s bookkeeping for the contract, 


testified that the only amount included in the pay quantities on account 


of the repair was 288 cubic yards under item 6, excavation for road- 


| way. The ‘Projects ‘Manager further testified that these 288 cubic - 
_ yards were included in the pay estimate for November 1956, whereas __ 
the Chief Inspector and appellant both testified that the work in - 


_ Question was neither authorized nor performed until the ensuing 


other than the one involved in the present claim, was performed dur- 


oy ing October 1956. The 3 inaccuracy of the contracting officer’s findings 
also demonstrated by the fact, that no quantities for item 14,sub-base 
- for roadway, were included in any pay estimate after that for October — 


spring: A possible explanation of this discrepancy is afforded by an _ 
intimation in the record that some repair work in the cut, at points 


1956. ‘Finally, the Chief Inspector testified that figures on the amount. 


of work performed in making the repair had been prepared for trans-_ 


mittal to the Projects Manager, and that, while he could not remember 


what the figures were, he did-not believe they included any allowance. 
for the ear th used to replace that excavated, since he construed the — 
contract as containing no unit price applicable to such replacement - 
material. This was too narrow a construction, since Paragraphs 37 


and 88 of the specifications provide that material excavated from’ - 


borrow for use in building embankment is to be paid for under item — 


6, and since the earth placed in the bottom of the cut to replace the 


unstable natural soil could properly be termed embankment for the 


purpose of those paragraphs. In summary, we conclude that the 
Government has failed to prove that any payment was made on account 
of the work covered by the present claim. 

Conversely, appellant’s evidence concerning the sum. that should 
be paid for the repair of the soft spots in the cut is none too certain. 
- In part-at least this can be attributed to the fact that appellant was 
relying upon the Government to do the bookkeeping. Somewhat in- 


- congruously, appellant’s claim is computed on the basis of alleged — 
actual costs, plus overhead and profit, for the excavation and filling 


OG kh ate cs EER MOULDING se ae 
y ye as March 13, 1961. - | 


: sf ‘thé. soft spots, ‘but. on the basis of contract unit prices 65 fie re- 7 
placement. of the sub-base and base. | There is no satisfactory evidence | 


of what the actual costs were for any of the work. In the circum- nee 
stances, we consider that payment should be made on the basis of Bo 


fair approximation of the sum that would be payable were the con- - 


tract unit prices to be applied: to those quantities of work that can’ be 


“2 reasonably inferred from the evidence as having been necessitated by 


the repair. » ‘We find $400.00 to be such a fair approximation. 
This leaves the question of whether the claim is barred by reason 

_ of a failure to comply with the applicable notice or protest provisions _ 

of the contract. The contracting officer held that it was, on the 


ground that appellant had not complied with Paragraph. 9 of the ms 


a specifications. ‘This paragraph—a customary one in n Bureau of Recla- | 
mation construction contracts—states : : S. .she oe 


If the contractor. considers any work demanded of him to be outside of the 


: requirements of the contract, or considers any record or ruling of the contract- i % 
ing officer or of the inspectors.to -be unfair, he shall immediately upon ‘such ; . 


work being demanded or such record or ruling being made, ask, in writing, for . 


- written. instructions or decision, whereupon he shall proceed. without delay to — | 
: perform the work or to conform to the record or ruling, and, within: thirty (30) | 
. calendar days after date of receipt of the. written instructions or decision (un- 


less the contracting officer shall grant a further period of time prior. to eom- 
mencement of the work affected) he shall. file a written | protest - with the — 


contracting officer, stating clearly and in detail the basis of his protest. | Except 7 ne 


for such protests as are made of record in the manner herein specified and with- 
in the time. limit ‘stated, the records, rulings, instructions, or decisions of the ; 
. contracting officer shall be final and conclusive. i . 
The issue presented by instant claim is the narrow one of whether. 
, appellant has been paid the proper amount for work for which the 
‘Government concedes he was entitled to be paid something. It is 


confined still further by our finding that appellant has not borne the 


burden of proving his actual costs, and is.entitled to be paid no more 
than the applicable. unit prices for the work done. So far as the 
evidence reveals, the first communication to appellant of any instruc- 
tion, record, ruling or decision upon this issue, whether oral or writ-_ 
‘ten, ocurred when the decision that forms the subject. of this appeal 


was transmitted to appellant. Prior to that time appellant was not — 


: apprised of any determination by the Government with respect to 
the amount which it-considered to be due him, and was unaware that 
the contracting officer thought that payment had already been made. 
_ The issue here presented is thus one as to which there was nothing 
to protest until the decision now before us was transmitted to appel- 


lant. Nor was it incumbent upon appellant to protest that decision, 24 


since it. was made pursuant to the “Disputes” clause (Clause 6) of 
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| the General Provisions of the contract, and was subject to. appeal to 
es higher authority, under the provisions of that clause. . ‘Clearly, Para- 
graph 9 of the specifications was not intended to supplant or qualify 
_. the appeal procedures | set out in the “Disputes” clause. The decision 
in question having been made the subject of a timely. appeal, the con- 


_ tract did not. require: that ip also be made the suplect of a protest 


under Paragraph 9.. , 
Claim No. 4, therefore, is allowed i in vite amount of $400.0 00. 


Claim No. 5: Soft Spots im , Fil 


This Ae is for the sum of $1, 008.31 on account, of is era of 


| soft spots in the embankment. , | | 
The fill material used for constructing His sipanitieny was ln ‘its | 


7 natural state quite dry, and water had to be added to it in order to 


achieve proper compaction of the embankment. It was the practice 


of the inspectors to inform appellant concerning the degree of mois- 


ture which they considered requisite for proper compaction, and it 
_ was the practice of appellant to follow their wishes in this matter, - 

even though he considered that the moisture content desired by the : 
inspectors was excessive. 

After compaction, one section of the embankment. was found to be 
too wet to afford a stable sub-grade, and appellant was instructed to 
remedy this condition. This he did by removing some of the wet 
material and replacing it with new. Several months later this same 
- section. was found to be still unstable, and appellant was instructed 
to correct it again. The claim is for the cost of this second repair, the 
position of appellant being that he should bear the responsibility for — 
the first repair since the extent of the unstable Teron then taken out 

had been determined by him. 
The resolution of the controversy over this dia turns aioly upon | 
the question of who caused the fill to be too wet. in the first place. 
Appellant says that the inspectors constantly insisted upon ‘a stand-_ 
ard of moisture content which he knew, and told them, was excessive. 
The Government says that appellant accidentally. got too much water 
on this one section of the fill. In particular, the Chief Inspector testi- 
fied that water from the sprinkler system which appellant used to 
moisten the earth before its removal from the borrow pit overflowed 
for a time and ran across the section of fill which ultimately became 
unstable ; and that the sprinkler truck which appellant also used for 
| watering purposes got bogged down on several. occasions in this same 

area of the fill and released additional quantities of water while: being 
extricated. | 7 e 3 
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On the whole’ the ae ieae supports the Coearear, s version of 


hae happened better than it does the appellant's. _ Indeed, appellant . 


concedes that some unwanted water was spilled on this section of the : | 


embankment from both of the sources mentioned by the Government’s | 
witnesses. Moreover, it would seem that if the standard of moisture — 
content adopted by the inspectors had been. excessive substantially the. 
entire embankment, and not ee one section of it, would have tur ned. 
out to be too wet. | : 7 

| ‘Claim No. 5 ua is s denied. 


a Claim No. ” Liquidated Dainiages 


Bertormunes of the onke work: was not completed antl 162 days 
_ after the date stipulated in the contract. In his decisions the contract- 
ing officer allowed an extension of time of 35 days on account: of un- 
usually severe weather during April and May, 1957, but denied all 
other time extensions requested by appellant. Taguidaied damages 
at the rate of $20 per day fixed by the contract. were assessed. against 
appellant for the 127 days of delay thus left unexcused. . : 

By this appeal further extensions of time in the Beg eeaie amount 
of 89 days are sought. -Granting of these extensions would have the 
effect of relieving appellant from $1,780.00 out.of the total of ay 540. 00 
assessed against him as liquidated damages. ; : 

The first time extension now sought. is for 37 a on. acount of 
extremely’ cold weather during the period. from J: anuary 24 to March 
1, 1957. “No time extension for this period was granted. by the con- 
tracting officer, since he considered that during it the weather at the 
Job site was of the type normally prevailing there in midwinter. 


It is evident from the record that the weather during the period 


from J anuary 24 to March 1, 1957, was cold enough to make perform- 
~ ance of the contract work substantially more expensive than at: other 
seasons of the year, and to induce appellant to suspend all. operations 
at the job site until the cold. moderated.. However, the governing con- 
tract provision (Clause 5, “Termination: for’ Default—Damages for 
Delay—Time Extensions,” of the General Provisions) authorizes the | 


7 granting of extensions of time, not for severe weather, but for weather ac 


that is “anusually severe.” This term “does not arene any and | 
all weather which prevents on under the contract, but means only ; 

weather surpassing in severity the weather usually ancountared or rea-__ 
_ sonably to be expected i in the particular locality: and due: the same 
a time of ; year involved i in the contract.” ° a ee 


14 Comp. Gen, 481, 438 (1984). 


_ 74 ~ DECISIONS | OF THE ‘DEPARTMENT OF THE INTERIOR [68 LD. 


Here the Job site was . situated at an elevation of shone 4900 feet j in 
a region where winter customarily brings with it both cold and snow. 
The only weather data in the record consists of monthly summaries 


taken. from. the records of a United States Weather Bureau station 


| situated within three miles of the job site and at about the same eleva- 
tion. These summaries show that in 1957 the Js anuary temperature | 
was 15.7°, which was 2. 8° less than the long-term mean for that month, 
and that in 1957 the J anuary: precipitation. was 2.75 inches, which was 
9% less than the long-term mean. The February. temperature was 
29.5°, which was 5.7° more than the long-term mean for that month, 
and. the February precipitation was 3.30 inches, which was 83% more — 
than the long-term mean. These figures would indicate that for the 
period from January 24 to March 1, viewed as a whole, the weather 
‘was Slightly better than normal. The only significant adverse factor, 
namely, the lower than normal January temperature is partially offset | 
_ by the lower than normal January precipitation, and seems to have 
been too small a deviation to have added anything material to the 
difficulties inherent in perfor ming outdoor construction work in an - 
area where the normal J anuary temperature is 18.0°. _ ae 
The Board finds, accordingly, that appellant is not sritilea to an 


extension of time on account of the weather conditions encountered 3 


~ trom J anuary 24 to March 1, 1957. 
The remaining time extensions sought total 52 dae. all of aici, 


Ag attributed to the performance of additional work, In the main, — 


the additional work alleged consists of that which forms the sub-~ 
ject of Claims Nos. 1, 2, 8, 5, and 6- As shown by our previous find- 
ings, the work that forms the subject of those claims was not in excess _ 
of the requirements of the contract, and no extensions of time would 7 


be due appellant on account thereof. 


In any event the whole of this part of the claim, fichuding the few 
days that are sought. for items of additional work not included in 
Claims Nos. 1, 2, 8, 5, and 6, is barred by the release on contract which 
- appellant | ee ans of October 5, 1957. By that: instru- 
ment appellant unqualifiedly : released the United States from all claims 
arising under the contract here in question, “except claim for addi- 
7 tional « compensation and reimbursement of liquidated damages i in the 
total amount. of $26,149.56. (See enclosed sheets) 1 through 8.” The 
only claim for extensions of time or reimbursement of liquidated dam- 
_ ages asserted in the enclosed sheets was a claim predicated on the 
weather conditions that have been mentioned earlier. These weather — 
conditions were specifically described in sheet No. 7. Nowhere in 


the enclosed sheets was any mention made of extensions of time or 


| reimbursement of liquidated damages on account of the performance _ 
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- of additional or. tern work. Under the ainthorities it is plese that | 
the release’ on contract bars the allowance of any claim for time ex- 


ae tensions predicated on circumstances other than weather conditions. 


Finally, appellant contends that no liquidated damages at all should | 


have been assessed, since the unexcused delay of 127 days resulted in. | 


“no expense, loss or damage to the Government. There are three an- _ 
swers to this contention. First, the Government asserts. that it: did 


suffer loss in the form of the inspection and supervision costsincurred 
by it during these 127 days, and appellant | has adduced no evidence 


to the contrary. Second, the weight of authority is that.a liquidated - 
_ damage provision in a contract governed by Federal law does not be- 
come unenforceable as a penalty merely because no loss is actually © 

— sustained, if, at the time of the making of the contract, it was reason- 
able to anticipate the possibility of a loss being sustained should the 
contract be breached,* and here there is no suggestion. that the liqui- 
dated damage provision was an unreasonable one as of the time when 
the contract was made. Third, no such general claim for relief from 
‘the imposition of liquidated damages was s reserved 1 in the. release. on. 
contract and its enclosures. | 

Claim No. 7, therefore, is denied. » 


-Concrvsion 


ae indicated above, the appeal is sustained, fe ihe extent of $400. 00, 
_ with respect: to Claim No. 4, and 1s denied with oe to the other 
claims. | 


7 J. Soo: Deputy C hairman. 
We concur: 


Tuomas M. Durston, i ar 
Joun J. Hynus, If ember, 
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- Indian Lands: Allotments: ‘Patents 


_ Where a. patent in fee failed to recite the oil and gas eaeeyation see etad Be | 


the Act of March 3, 1927, 44 Stat. 1401, for the benefit of the Indians having "ge ke, 
- tribal rights on the Fort. Peck Reservation,. ‘subsequent. purchasers of the — 


- fee panier land were > nevertheless eaareee with notice of such. reservation. : 


. T See Shepherd’ ve United 1 States, 125. ct. cL 724, ‘T4142 (1983) J, M. Montgomery é 
. Ca. Ine., CA—193 (April.9, 1954)... ; 

_ 8 Fairbanks, Morse & Co., IBCA-146; 65 LD. 321, 3829, 58-2 BCA, par. 1867 “(August 
oy 11, 1958), and authorities there: cited. . 
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David D. Unrau, Alvin Unrau, Tonk Unrau, E. W. Genter Hazel 
LL. Crawford and C. H. Roberts have appealed to the Secr etary of the © 
"Interior from the action of an Examiner of Inheritance in modifying 
_the original probate orders in the estates of Elaine Looking, deceased 
Fort Peck Allottee No. 3715, and George Looking, deceased Fort Peck 


. Allottee No. 1488, so as to finelade the- oil and gas rights on Allotment | 


No. 3715 in the inventory of such estates. Appellants claim the oil 
and gas rights by reason of prior purchase of the lands included in. 
the allotment, asserting that the fee patent issued in connection with 
such lands contained no reservation of the oil and gas rights. ‘The - 


order of modification was issued on August 6, 1957, and a bees 


for rehearing denied November 15,1957. 

‘It is true that the patent in fo6, issued-on December A, 1948, con- 
tained no reservation as to oil and gas. The original trust patent, 
however, did recite the reservation made by the Act of March 8, 1927, 
| 44 Stat. 1401. The reservation in the trust patent read as follows: } 


Also reserving. to the United States for the benefit of the Indians huving tribal . 
‘rights on the Fort Peck Reservation all oil and gas in said lands and the right of 


| said Indians to lease the said lands for oil and gas in accordance with the 


‘provisions of Section 1 of the Act of March 3, 1927. 


The allottee, Elaine Looking, died November 21, 1929, two months. 
after the application for the trust patent was made, and in probate 
proceedings 1 in 1931, it was determined.that her father, George Look- 


ing, and her: Hiother! Rosa Flynn Looking, were her sole heirs at law 


and each entitled to an undivided 1% interest in the allotment. George. | 
_ Looking and Rosa Flynn Looking applied for a fee patent in May - 

1948, covering their respective interests therein and the patent, issued . 

5 December 21, 1948, did not contain the reservation of oil and gas for’ 
the Indians Hee ae tribal-rights ou the Fort Peck Indian Reservation. 


It is the position of appellants that they are bona fide purchasers ~ 
_ of the fee patented land, with no notice of the reservation as tooiland 


gas since they relied on the fee patent issued on December 21, 1948. 
Under the law, however, as the Examiner points out, such ee 
are charged with knowledge of such reservations even though they are — 
omitted ‘from the fee patent. The applicable rule is well stated by 
the United States District Court for the District of Montana i in its 
decision i in United States v. Frisbee, et al., 57 ¥F. Supp. 299, dealing 
with a similar situation on the Blackfeet Indian Reserv ation. Ther e 
the court said: | : 

The issuing of: the ee ee the eeseryations did not convey what the law 
reserved, and all persons are chargeable with notice thereof. * * *. -_[eitations] 


From the authorities cited it appears that. the act of the executive officers of the 
government. issuing . the patent without including the reservations aforesaid — 


_ could not. affect Such reservations, and the purchasers were chargeable: with 
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knowledge. of the’ iinitation# ‘imposed upon the title by. Act of Congress : and 


it was further held that the law becomes a: part of the patent that. no. ‘federal 
official. ean waive or render inoperative because of failure to. PucoEporates the 
limitation or reservation in the patent. 57 Be Supp. 299, 300. 


Thus, the appellants? claim of. being a bona fide paniiaaae sritHout 


notice of the. minerals | in 1 the ee ° Looking: eae must. us : 


rejected. 


Tribal rights to His Pie nd gas so pees! by ae a of vo 3, 


1927, supra, were transferred by the Act of June 30, 1954, 68 Stat. 358, 
to the allottee or his heirs or devisees. Section 1 of the 1954 act reads: 


; That the oil and gas in land located within the Yort Peck Indian Reservation, 
Montana, allotted on or after March 3 3) 1927 which is NOW reserved to the Indians 
having tribal rights on such reservation by the first section of the Act of March 3, 


1927 (44 Stat. 1401), relating to oil and gas in certain tribal lands within the 


Fort Peck Indian Reservation, Montana, is hereby granted to the allottee of : 


such lands, or, if such Indian is deceased, to his heirs or devisees * * * 


As Elaine’ Looking. received her allotment pecs to March 3, 
1927, it was subject to the 1954 act. 


The allottee, Elaine Looking, ee died in 1929, and. come 7 


Looking, one of her two heirs, having died in 1948, it was necessary 


to modify the probates of their estates to add the oil and gas rights 


‘ 


- transferred from tribal status by the 1954 act. Since the title to the | 


Appellants also contend that the action of the Renee Jisturbs 


| he iin saa ngs in ee oe Comte in tl & estate - 


a. Seation 8 of the 1954 act aronided that thie provisions of the act shail: not lk ‘effective - 


unless approved in a referendum ‘by a majority of the members. of the Fort j’eck Tribe 
actually voting therein, provided that the total vote cast shall not be. less than ‘i0.percent 
of those entitled to vote. Such referendum was duly held on February 18, 195, and it 
was certified. by the Super intendent that out of 2 total of 1 EON Persene entitled to vote 
the actual vote was 1,015 for approval and 159° ‘against. ; 

° Section 3-of the Act of June 30, 1954, supra, reads as follows: 

“Title to the. oil and: gas granted by--this' act shall be held in trust by the- Unit ed: States 
_. for the Indian owners, except. where the entire interest in the oil. and gas is g:anted to 
Indians to whom a fee patent for: any land: within the Fort Peck Indian Reservation. has 
heretofore been. issued, in which event the’ unrestricted fee: simple ue is nerey. granted 
‘to the Indian owner * * *,’ — ee ; 


The examiner found. that. the oil and gas Hen in. the Blaine ‘Tonking: allotment oursuant 
‘to Section 1. of the 1954 act ‘passed 14% to Rosa Flynn Looking, 14 to Lucille h'.. Booth, 
and 4 to Melyin Flynn. Although the Examiner. states. in his Order Denying Petition for 
Rehearing that Rosa Flynn Looking and Lucile F. Booth had. previously received fee 
‘patents with respect | to land holdings on the Fort Peck Reservation, he further states 
Melvin Flynn had never. received: a fee patent for any of his’ holdings on-the reservation. 
Since: all three heirs and devisees of the oil and gas rights had not received a fee patent 
for land on the Fort Peck. Reservation, the Examiner held the entire interest in the oil and 


. gas. rights to. be. restricted and subject. to the jurisdiction of. the ‘Department. No: objec- 


tion has. been raised as to the accuracy of these statements or conclusions, 


oil and gas is transferred by the 1954 act ina restricted status except : 
in circumstances not present. here,” the property is subject to > the DEO: B: 
- bate jurisdiction of this Department. 
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of re Looking and ponents: aD unaaehoriied collateral attack 
onthe fee patent. The answer to the first. contention is thatthe Mon- _ 
: tana court never had any Jurisdiction over the oil and gas rights, for 
although the date of the State court probate proceedings: does not ap- — 
_ pear from the. record, if they were before June 30, 1954, the oil and. 
gas rights were in a tribal: status, and if after that date: the rights — 
were in a restricted status. There is no attack upon the fee patent 
because, as indicated before, the oil and gas rights were not included 
in it, being reserved therefrom by the Act of March 3, 1927, supra.- 
Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 210.2.2A (38) (a), Departmental 
Manual, 24 E.R. 1848) the action of the Examiner of roe is 
| affirmed, a the Perey 1s dismissed. | SS 
Se atone ae 3 - Epwarn Ww. ie : 
dae Solicitor. | 


| | “EDWARD w. HARRINGTON 
- A-98585 Oe oe | Decided March 2h, 1961 


Masks: Moiese Ranke ‘Indian Perl Mave Affairs —Indian Allot- es“ 
ments on Public Domain: per Coane of Land cui aie an s 
‘Bureau of Indian Affairs | so 


Where. the Department has held that vce of ihe lata’ in. wAinsea tached 1 in a. 


‘notice. of settlement. location. or occupancy is in a prior: approved Indian 8 


_ allotment to an allottee, now deceased, and where the settler has built 

improvements: on the land in conflict which he continues to occupy, the 
initiation and: prosecution of the. steps necessary to convey the land to the 
settler or remove him from it are to be undertaken by the. Bureau of Indian 

. Affairs which. has the responsibility for. determining heirs and supervising 
conveyances of allotted land, not by the Bureau of Land Management, and. 
instructions issued by a land: office of the. Bureau of ‘Land Management 
‘setting a 90-day period within which the settler must reach an agreement: 
with the heirs. o the allottee or be removed from oe land are set aside. 


> APPEAL FROM THE BUREAU oF LAND MANAGEMENT 


In Edward W. Harrington, A-27893. (June 15, 1959), the eee 7 
ment held a notice of location of settlement or occupancy filed by 


_ Harrington was properly rejected in so far as it conflicted with a prior 


: outstanding Indian allotment of Sam Dennis, which eae been approved “3 

_ by the Department. | 
‘From the facts stated i in al decision it appears that Harrington | 
constructed. a house on that portion of his homestead. which fell into. 
the Indian allotment. Upon the issuance of the. Departmental 
decision, the 1 manager of the oe uneat land office notified Harrington ny - 


Gales 48 =. - Sens ‘W. HARRINGTON ets ae 
| ; - March 24, 1961 | Syd a* a a 
letter dared J uly 18, 1959, that he had 90° days to enter int: an agree- - 
ment with Bert Dennis. he: son of Sam Dennis, for purchase or lease: 
of that portion of the. allotment containing his improvements, failing - 


which a notice would be issued by the land office requiring him to souk : 


remove or have. removed | or to make other ners eral of his | 
improvements. | | rs 
Upon appeal, the Director affirmed the manager’s. action, holding 
that it was consistent with the prior decisions of the Department. and 


the Acting Director (of the Bureau of Land Management) and that. 


| Harrington. could not now challenge such a requirement, because he | 
had failed to attack it when he appealed to the Secretary 1 from the 7 
; Acting Director’s decision in which it was first made. 7 | 
In his appeal to the Secretary, Harrington contends. ‘that the 7 
- manag er lacked authority to impose a 90-day limitation upon negotia- | 
tions, that the Bureau of Indian Affairs had instructed Bert Dennis - 


_ not to negotiate with him so that negotiation was impossible and that. 


if the land 3 is in an Indian allotment, which he does not adinit, it is. 
; subject to the jurisdiction of the Bureau of Indian Affairs and not the 
Brean. of Land Management. _ | 
Although it might have been. pretarable for’ Harrington to ae : 


from the subsidiary rulings of the Acting Director as well as fromthe _ - 


: major one, I do not feel that in the circumstances he should now be - 


~. foreclosed. from seeking review of what i is In some te an 1 entir ely 


| separate action of the manager. 


- The Department’s decision of. Ju une ‘1; 1959, ad that Sam Dennis . 


had obtained a vested right to his allotment: upon its approval i In 1915 7 
_ by the Secretary and that it needed no further approval. _ 
From then on, the land was segregated. from. the public. domain. = 
As allotted ‘Tndian land subject to a restriction on alienation,! its 
disposition . is subject to. the. control of the Commissioner of Indian — 


 Affairs.2 The regulations relating to the sale of allotments are found 


~ in.25 CFR Part 121 and contain detailed provisions. controlling the 
-.manner in which sales are: held. In general, sales are to be made only 
after appraisal, advertisement, and tia. o5 CFR, 1959 Supp., 121.9 
et seq., but.in certain-circumstances. a conveyance may be negotiated. i 
— Id, 121. 18(a). A negotiated sale to a nou-Indian can be made only — 
when the aaa eae (or] his ede) determines that i it 1s a | 


— Originally, nouiestend: ailotnents in Alaska were inalienable: bit the act of ro 2, 
1956, amended the act of May 17, 1906, to permit conveyance of allotted lands with the ~~ 
approval of the Secretary of the Interior (48 U.S.C.,.1958 ed., sec. B57). 

-2The pertinent regulation dealing with allotments of public lands in Alaska to irasnee 
provides that applications for approval of conveyance by an allottee or his heirs must be . 
filed with the ee office of the Bares of Indian Affairs. (48 CER, 1959. Supp. uy 
ie . an “— ~ &t * 4% 
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to. advertise. Id. There is no indication i in the cocord that any of the 
steps necessary to a sale have been undertaken by the heirs of the al: , 


_ lottee or that they intend to do-so. . 
Furthermore, although the Acting Director would have Harrington . 


negotiate with Bert Dennis and rey other heirs of Sam Dennis, he did 


not state on what basis Bert Dennis or any one else had been found 
to be the heir or heirs of Sam Dennis. On ‘this point, too, the regu- 
lations set out in great detail the procedure to be followed in the 
determination of heirs of Indians who are possessed of trust or re- 
stricted property. 25 CFR Part 15. Again, there is no indication 
in the record that the heirs of Sam Dennis have been determined i in 
accordance with the pertinent regulations. | ; 7 
- In view of the fact that neither the determination of the is of 
Sam Dennis nor the preliminaries for the sale of the allotmerit have 
been carried out in accordance with the requirements of the regula- 
tions, I conclude that the manager imposed conditions on Harrington 
which. he could not cl nad which, coneednently, should pe and 
are-set aside. _ 
There still remains the problem of how to resolve the saatiiee be-_ 
tween the heirs of Sam Dennis and Harrington. Although the settler. | 
is now. a trespasser on the allotment, and must either acquire some © 
legal basis for remaiming on the land or leave it, the land, as allotted 
— jJand, is subject to the administration of the Bureau of Indian Affairs, 
which, in addition, has jurisdiction over the determination. of heirs 
and the conveyance of the land. Hence, in view of the several related — 
steps which must be initiated and followed through i in the Bureau of — 
- Indian Affairs, I believe it best in addition to setting aside the condi- 
tions imposed on Harrington by the manager, to remand the case with 
‘instructions that the manager inform the proper office of the Bureau ~ 
of Indian Affairs that the Bureau of Land Management will take no 
further action in the matter, but will leave to the Bureau of Indian 
Affairs the determination of which heirs of Sam Dennis are entitled 
to the allotment and the protection of their rights in the allotment. 
‘Therefore, pursuant to the authority delegated to the Solicitor by 


- the Secretary of the Interior (sec. 210. 9.94 (4) (a), Departmental 


‘Manual; 24 F.R. 1848), the decision of the Director is reversed. and 
the. matter 1s remanded for further proceedings in accordance with | 


this decision. 
Epwarp W. Fuser, | 
| Deputy Solicitor. 
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a “ROBERT L. MILLER? — 
eo) Deoided March 14, 1961 Po aks 
| Homesteads (Ordinary) Settlement—Alaska: Homesteads aoe 


- A notice of location of. a homestead settlement is properly rejected. where at. 
the: time it is made the land involved is withdrawn from settlement, . 


Federal Employees and Officers: ‘Authority to. Bind Government. 


An applicant can gain no right to public land because he may have. oe a8 


ex misinformed bY. the land office that the land was available. _ | 
can “APPEAL FROM THE BUREAU oF IAND MANAGEMENT 


Robert L, Miller has appealed to the Secretary of the raise from 
a decision dated July 15, 1960, of the Acting Director of the Bureau | 


of Land Management. which affirmed the rejection by the manager. of | | 


: the Anchorage land office of his notice of location. of settlement or 
~ occupancy claim in Alaska, filed by him on August 19, 1958, for the 
b WHSEM, SEYSEY, Sec. 14, T. HiN., R. 3W., Seward "Meridian, 7 
. Alaska. | ee 


It appears that Miller, at the time he filed fs notice, was a eeidenit re 

. of Tulsa, Oklahoma; ‘that his wife had gone to Alaska, i inthesummer =~ 

of 1958, to explore the possibilities of settling} in Alaska; that shehad 
sought a suitable homestead in the Anchorage area; and. that with 


the help of a clerk in the land office, shé chose the 120 acres in section’ 7 
14s suitable and available for homesteading. . ‘After filing the settle- ; 
= ment notice, Mrs. Miller returned to Tulsa. | 


On December 31, 1958, Miller wrote the meee foin Tulsa that a; oe 


he was, awaiting completion of his negotiations for employment. in 


_ Alaska and asked for | six months extension for ‘eccupation of the land eae 


: : ne had applied for. © 


The Anchorage land ofice, ina Jeter dated February 1, 1959, i = 


: ‘formed Miller that his notice of. settlement. or occupancy: had. been 


oa assigned serial. number Anchorage 044974, that the lands were covered _ 


i by a. prior : similar notice filed by. Gerhard. Preuss (Anchorage 044575) 


— and .by a filing of the Alaska Department. of Lands. (Anchorage 
: 0457 16). Miller. was informed. that. a ‘night withdraw his. notice = 


= and have his filing fee returned. = 
Miller replied in a letter dated Webraary. 24, 1959, that ne ia: - 


| sindevstaod that. there were no previous claims on the land and asked | 


- for clarification. -On April 14, 1959, the land. office again, informed - 


- Miller’ that the lands were within: the notice of claim filed by Preuss, os ; | 
7 that the WYSEY, was s also within the settlement claim of a ‘Mr. Baw _ 


Bai _*Not in chronologies! order. aS a Se Se ee tee 


~ 
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7 yer, at that all of ihe land was s within ¢ a selection by the State De- 
partment of Lands. an 


It appears that Miller Ae 6 ree in = ure of 1959, checked the 


land itself and found it was vacant and undeveloped, and 


[t]hen I checked’ dt: the land office and was relieved to find the State of ainsi: 7 


- Serial ae Anchorage 045716 had not been filed until after ours on September i, 2 


1958. and that our homestead had. been properly entered on the status map. 


A clerk explained that it was not necessary to contest a filing made after. ours 


| until one of the above persons should apply for a patent. Also she explained 
that. at. one time the. State or. Territory had withdrawn considerable. land in 


that area but that.it did: not. include our land but merely bordered around it 


 . both at the time of our filing and at that. time and that it was possible that the 


State might have an incorrect: description: which might erroneously include our 


land and the best thing to do would be to wait until they might apply for patent . 7 
for if an error. had been made it would probably [sic] get straightened out before _ 


then and in short according to the land office at that time it was alright to enter 


a 


and develop this homestead. It was also noted of course that the States fling 


was made after ours. 
Assured ‘by my trip to. the land office that everything was in: ender and that 


if the land was. still unoccupied: the most lost was the time lost from our 


residence requirement which would mean that we would have to spend. another 
year on the land before applying for a patent, I faced the chore of constructing 
a road-and placing a “liviable house on the homestead as required against the 


deadline of our first year.” (Miller’s Statement of Reasons in ape to. the 


Director of the Bureau of Land Management, pages 5-6. y- 


Thereafter Miller had a road constructed, first built a small house 
and then moved :a six—room house on to the ia as a permanent | home. — 
On December 28, 1959, the manager issued a decision rejecting Mil- 
ler’s application on the ground that his claim was included within a _ 
valid prior filed selection made by the State of Alaska under the act - 
of January 21, 1929, July 28,1956, or July 7, 1958. : 

From the Director’ S affirmance of the manager’s decision Miller has 
taken this appeal. o— 
~ The land covered by the appellant’s notiee lies jalan: from the show 


of Turnagain Arm, about 12 miles south of Anchorage. It and other 


land. were withdrawn from all forms of appropriation under the public 
land laws and reserved, under the jurisdiction of the Secretary of the 


= Interior, pending relocation: of a portion of the Anchorage-Seward as 
_ highway, by Public Land Order 576, dated March 29, 1949 (14 F.R: 


1614, 1615). It and other land were Tedorsd to homestead and other » 


entry by Public Land Order 1654, dated June 18, 1958 .(23 F. R. 4411) oo 


| - subj ect to certain conditions. First, the. order provided that: 


 B: ‘In accordance with section 202 (b) of the act of i raly. 28, 1956. (0 Stat. 709; 


~~ %41)- and subject to the requirements of that. act, the ‘Territory of, Alaska shall . 

“be entitled. until 10:00 a.m. on September 12, 1958, to a. preferred right. of selec- 

_ tion of the lands opened by paragraphs 4 and 5 of this order, in connection with 

its mental. health program, except as against prior existing. valid rights or as 
re against euutabies claims subject to allowance ang confirmation. ea 
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Th then provided fee the opening hot the restored ee ton various a ae 


types of entry. at. different times, the earliest of which was 10:00 a.m. 


| on September 12, 1958, and the latest 10:00 a.m. on. December 12,1958, 
and. directed that any entries made before the date on which the nnd ; 


was opened to that type of entry would be considered as filed as of the ~ 
a latter: date. The Ternitory, of Alaska filed its i: Eigne selec- - 


Pata tion on September 11, 1958. 


Since the earliest date on ae ot hia applications could be con-_ 


_» sidered as filed was September 12, 1958, it is apparent that, although — 
- Miller. filed his ‘settlement notice on. “Aueust 19, 1958, it must, be con-— 


: sidered. as filed no earlier than September 12, 1958. Thus, it is clear, 


as the Acting - Director pointed. out, that under the terms of the — | 


restoration order, the State selection is to be treated as having been 7 
filed first and that the State has a preferred right to the land. *h 
The appellant. offers several arguments to- support his contention | 
that the State’s preference right should not take. precedence over his 
settlement notice.. First, he contends that employees of the land office 
| erroneously informed him that the land covered by, his notice was - 
- open to settlement and that the ‘and status maps did not. indicate 
' that the land was withdrawn. Assuming that the facts are as the ap- 7 
ms pellant states them, they do not justify a different conclusion. The — 
| Department. has often. held that. an applicant seeking rights i im. public : 
lands can gain no right to any land. upon the assurance of a land office — 


| employee that the land he desires is open to acquisition where in: fact | 
- itisnot. J ohn E. Engdaul, A-28371 (August 2, 1960) ; see Orveld Ray : 
| Mickelberry, A~28439 » (November 16, 1960); Gerald. C. Chisum, ees 


— -A-28295 (June 7,-1960). Similarly, the fact that the status map in- ; 
~ correctly indicated that the land covered by Miller’s settlement notice = 
was open to settlement cannot render inoperative a withdrawal to. 


which the land was actually subject. Cf. Linwille v. Olearwaters et al. | 


(On Review), 11 L.D. 356 (1890). 


Next, Miller insists that the 16 or tt month. aca between the time e . | 
he filed his notice and the manager’s. décision was so long that the 


United States. should now: be estopped from rejecting. jt. While the 


. decision from which this appeal arises was made on December 28, 


1959, “Miller knew long} before then that there were other claims cover- — 
ing ihe land. The land. office informed him on February 11, 1959, | 
that his entry was covered. by a filing of the Alaska Department oF. 


Lands, and again on April 14, 1959, it wrote him that the land was. oe 


Q within: a. selection made by. the State Department of Lands. Both. 


: these: letters were received by. Miller while he was: still in Oklahoma. - 


~ When he came to Alaska i in J une, he visited the land office, ascertained. i — 


7 ae the State selection v was filed after his notice, and oSrreeay ons s 
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dluded that, since ne filing’ was frst, the State's was s subordinate to: 
his. His conclusion, of course, was erroneous. _ ai 
It is thus apparent that Miller knew of the. possibility, if not ne 
certainty, of a serious conflict involving his settlement before he had 
done more than stake the land he desired. In the circumstances, there 


is no basis for Miller’s contention that the long delay was the oe 7 


lent of the “allowance” of his notice of settlement. 
. Miller also argues | that the land was unsurveyed until de plat 
of survey was filed on June 15, 1960, and that until then it was im- 


7 possible to determine the area. ‘withdrawn by PLO 576 or 1654. It 


is not clear how this assertion, even if it were accurate, and it does 

_ not appear to be, would help him. . Although the plat of survey was — 
not filed until June 15, 1960, it had been approved on ‘February 26, 
_ 1957, and presumably was. avadlable j in the Anchorage land office. It 
1S noted that the appellant described the land in his notice of settle- 
ment by legal subdivisions, not ye metes and bounds as is required | 
for unsurveyed lands. ? 

Furthermore, the plats ‘of survey covering sections 4, (10, 15, 23 
and 26, T.11N., R.8 W., the sections bordering on Turnagain. Arm, 


Were approved on. October 98, 1954, and filed on December 22, 1954. 
_. These surveys established the ‘meander line of Turnagain Arm from 


which the extent of the withdrawal is determined. eran’, L. Oel- 
schlaeger, 67 I.D. 287, 239 (1960). ee | 
Miller next spatends that the State did not gain a mn right 
over him because it did not comply with the requirements of law 


in exercising its preference right in that it failed to post notices on 


the land it selected within sixty days prior to the date of its selection. _ 
This argument appears to. be based on the provisions of the regula- of 
- tion governing grants to Alaska, for the mental health: program which 
required Alaska to post the lands it desired to select under the act 
of July 28, 1956, supra, in order to segregate them from all appropri- 
ations based. upon settlement or location. 438 CFR 76.11, Circular . 
1994, 23° F.R, 1030. This provision, which has been replaced by one — 
= segregating the land on application and requiring publication after — 
filing an application for selection, 43 CFR, 1959 Supp., 76. 9(d), 
_ %6.16, 76.17, was pertinent to Selecuons made in lands otherwise open 
to appropriation. It did not apply. to lands restored from a -with-— 
‘drawal which were not open to other appropriation until after the — 
-- State's. preference right period had expired. — ‘The State lost nothing a 


oon | by not complying with this regulation. 


_ Finally Miller maintains that land covered by Sarazeaph 5 of PLO. 7 
- 576 was restored to entry by. PLO 601, as amended by PLO 57 BB 7 


era See Jones Ve. United. tates, 195 F. od 707 (oth Cir, 4952), in arith: it was held that 


| ‘the action of agents of the Bureau of Land Management in standing idly by while claim- -— 


ant: built a $50;000 lodge upon.a tract of land, embraced in a withdrawal of unsurveyed 
: public land in Alaska cone not affect the Government’s title or mtgnt al possession... | 


“ sedgheg: eS nae Tasman Ls MILLERS 0 OS BH 
[a eee March 14, bbe. 2° a a 
CFR, 1953 Paes 5 pp. yi 9, OC ac This contention is Sathout: merit. | 
| Tt i is sufficient: to point out that. PLO 601 and 757 dealt generally 
-with lands along the entire length of several major highways in — 
Alaska while paragraph 5 of PLO 576 was concerned with the reloca- — 


~~ tion of one segment of one highway within an 11 mile stretch of land. 
The withdrawal it effectuated persisted until it was.. - specifically 7 


- revoked by PLO 1654. 

. There remains pace one more point. The 1 manager aad Acting Di- 
rector rejected Miller’s notice of settlement because the State had filed 
a preference selection for the same land. A more accurate statement 
of the reason for rejecting Miller’s notice of settlement claim is that 
the land was withdrawn from settlement at the time he made’ his 
location. Eugene 7. Meyer, A-27729. (December 17, 1958); Paul 


Abernathy, A-28292 (July 11, 1960). Paragraph 5 ‘of PLO 1654 


provided that the unsurveyed nad restored to entry, would be open 
to settlement under the homestead laws beginning 10:00 a.m., Sep- 


: tember 12, 1958. Thus, when Miller initiated his: settlement a June 7 | 
18, 1958, or on. August. 19, when he filed his notice of settlement, 


os the lands were not open to settlement, and an attempt to settle on- 
them, gained him nothing at that time. i : 
‘Therefore, pursuant to the authority delegated to the. Solicitor | 


a by the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental = : 


Manual; 24 FR. 1348), the decision of the Director of the Bureau of 

= Land Management i is affirmed. | a 

ee | nics W. 7 PE Uy. 
_ Deputy Solicitor. 


2 oe + KAY ANY TURNER 
~ A-28691— | a a Decided March 23, 1961 | | 
Rules ‘of Pinctice: Appeals: Dismissal—Practice before, ‘the Department 


Generally — 


‘When a person not authorized to practice before the Department takes an 
appeal to the Secretary on behalf of another and is. informed by the De- 
partment of the requirements for practice before the Department and fails 
to show his qualification under the peauiroments the, * appeal will be. dis- 

epagicba® 7 Ns | _ iw ' 


“APPEAL FROM THE BUREAU OF LAND MANAGEMENT | | 
On February 9A, 1960, the. land office at. Réno, Nevada, rejected a 


 =snaall tract application submitted on behalf of Kay Ann’ Turner. ~ 
- . Miss Turner appealed to the Director of the Bureau of Land Manage- oe 
- ment and on September 23, 1960, the Acting Director affirmed ae a 


_ -land office decision. aRe 
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| on Ovister 2A, 1960, J ohn L. “Artz, describing tiiselé as a oe Fe 
time family friend, filed : an “appeal to the Secretary of the Interior | 
on behalf of Miss. Turner.’ On November 18, 1960, the Deputy ‘Soe ; 
~ licitor informed Artz that practice before the Department i is restricted _ 
—/ to attorneys at law with a few exceptions which are specifically de- | 


— -geribed in departmental regulations, and he was invited to advise | 


_ whether he is an attorney or within one of the excepted categories — 


ma indicated i in. the regulations. On December 13, 1960, Artz answered : 


ego] am. not. an’ - attorney. ur qualify to. represent 3 Miss Turner under the exception a 
listed as: (vii) in 43 CFR 1, 3(b) (8). | 


The portion of the teeule con to. which: Artz: refers permits an 
| individual not otherwise authorized to practice | | oe 


on behalf of Hk OR (vii): an association or class of individuals: wie have no 


specific interest that will ne: directly affected by. the mapoeinon of the. iperticules a 
matter, : a = 
It is. ébrious: iat “Mies Turner ee not fall in the category de- 
scribed as she is neither an association nor a class of individuals and 
she has a specific interest that will be’ direotly affected by the ipod 
~ tion of this case. iy 
Tt is clear that eee was .s fully ne by the Deputy Solicitor’ S 
letter of November 18,1960, of the requirements for practice before 
the Department so tig he had an opportunity to show any qualifica- 
tion that he had for prosecution of the appeal and that he failed to 
do:so. Accordingly, it is necessary to conclude that he is not author- 
ized to present an appeal. on behalf of an applicant for public land 
~ and: the Bppenl must. be dismissed. Ben P. Getohtien, 67 LD. 321 
(1960). 
| Therefore, pursuant to oe authority delegated to the: Solicitor by 
_ the Secretary of the Interior (sec. 210.2.2A4 (4) (a); Departmental | 
| Manual; o4 FR. eal the appeal of Kay Ann Turner is dismissed. | 


7 _ Epwarp Ww. Fisuer, | 
7 “Deputy Solicitor. — 


| | "MERWIN E. LISS 
- A-28576 one &. "Decided Mu arch 28, 1961 


Oil and Gas Leases: ‘Six-aile ¢ Square Rule—Oil and | Gas Leases: 5 Required | 
- Lands Leases - , te S Saga ies | 
_ An. acquired. lands oil and gas lease offer filed. on. J anuary, 28, 1955, desctibing | 
‘lands which cannot be encompassed within a Gmile square ee must be. 

" Tejected. 


> 
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ol a ‘Gas. Leases: Six-mile Square Rule—Oil and Gos Leases: + Des < 


tion, of Land 


The determination’ as to whether Jands applied for in an oil: ‘ana’ gas lease 

‘offer can be included in a 6-mile square is made on the pasis of the offer 

as it is filed and where it is clear that the. lands: applied for cannot ‘be in- 

~ eluded within a 6—-mile square, the offer. must be rejected. in its entir ety 

despite the fact that the. part of the land: applied for which causes the ‘offer m 

1 3h0 violate: the. 6—mile square rule is inadequately | described | -and the offer — 
| would be. rejected as to it i in any event. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


7 Merwin E. Liss ine appealed to the Secretary: of the Interior ree a 
decision dated June 23, 1960, of the Acting Director of the Bureau of 
. Land Management which affirmed the rejection of his noncompetitive 


offer to lease for oil and gas federally owned lands pursuant to the 
Mineral Leasing Act for pean Lands eat U.S.C, 1958 ed., Secs. 
351-359). | 

The Liss. offer, BLM-A 089615, encompassing approximately 


1,971.47 acres of land in the Monongahela National Forest, described 


the land applied for in two parcels, one a contiguous group of tracts. 
referred.to by the tract numbers used in the acquisition. of the. land 


‘by the United States and the other a portion of one such tract 


separated. from the first group. by over 214 miles and. described by 
metes and bounds in terms of the outside boundary of the tract and » 


a line through. it. “The distance from the northern tip of the first 


group of tracts to the southern limit of the second parcel 1 Is more than 
seven ‘miles. | 
At the time Liss filed his offer on J anuary 98, 1958, the pieenent | 


e regulations. governing the leasing of. acquired lands. provided : 


-§ 200.4 Other regulations applicable. Except. as otherwise ‘specifically pro-. 7 


vided in §§ 200.1 to 200.36, inclusive, | ‘the regulations prescribed under: the j 
mineral leasing laws and’ ‘contained in Parts 70, 71, and. 191 to 198, inclusive, of 
this chapter, shall govern the disposal and development of minerals under the | - 
act. to. the extent that they are not inconsistent with the provisions of the:act. | 
. “Any lease or-permit issued under. the act shall state that it is euler to the terms a 
and. provisions of theact.. || a. 
-§. 200. Do Supplemental information required 4 im 1oaeé or - permit applications, ond. | 
° place for application-filing. (a) Bach application. for lease or permit must con- se 


: tain (1) a. statement that” applicant’s ‘interest, direct. or indirect, in. leases, 


able ‘acreage permitted by law tobe held for that mineral in federally owned = 
ar acquired land in the same State, and’ (2).a complete | and accurate description . 
of the land for which a lease or permit is desired. If surveyed according to the 


permits. or. applications for similar minerals does not exceed a maximum charge- 


governmental “rectangular system,” it should be described by legal. subdivision, 


section, township and range, and if not. 80 sures 8 metes: and bounds con ses 


. 2 a Separate: capstan —_ be ae for ‘pubate land. ieee larids; te 


‘i r 
erst 
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nected with a corner of the public. surveys by courses and distances, or described 
in a manner consistent with the'description in the deed to the United States. | 
The description should, if practicable, refer to (i) the administrative unit or 
. project of which the land is.a part, the purpose for which the land was acquired — 
by the United States, and the name of the governmental body having jurisdic- 
tion over the land. (ii) the name of the persons who conveyed the land to the . 
: 2! United States, (iii). the date of such conveyance, and. the place, liber and. page - 
& number. of its official recordation. * * * Circular 1886, 19 FR. 7127. 


The appropriate regulations governing oil and gas leases are in 
483 CFR, Part 192. At the time Liss filed vr ae the pertinent. 
7 regulation read : : | 


— -(d) Each offer ste be filled in on a Se pegnliae 4 or printed ad in ink and 
i signed in ink by the offeror or the offeror’s duly authorized attorney in fact 
or agent. An offer may be made by a legal guardian or trustee in his name 
for the benefit of a non-alien minor or minors but an offer may not be filed by 
@ minor. Bach offer must describe the lands by legal subdivision, section, town- 
i, ship, and range, if the. lands are surveyed, and if not surveyed, by a metes and - 
bounds description connected with a corner of the public land surveys by course 


43 and distance and must cover only lands entirely within a six-mile square. 


Each offer must be for.an area of not ‘more than. 2,560 acres except where the | 
rule of approximation applies, and may not be for less than 640 acres except’ in 
any one of the following instances: | 
(1) Where the offer is accompanied — a ‘Siowing that the jauiie are in an 
approved unit or cooperative plan of operation or such a plan which has been 7 
. approved as to form by the Director of the Geological Survey. = % 
(2): Where the land. is. surrounded by lands not available for leasing stider . 
- the. act, except that where the tract was. isolated: as the result of a partial re- _ 


A linquisbment of a lease, no lease offer will be received for the relinquished land - 


_ other than one filed under the conditions prescribed in subparagraph (1) | of this 
paragraph for a period of 60 days from and after the date of ene of the partial 
pee Sapa 43 CFR, 1954 ed., 192.42 (d). 

The Eastern States land office, which first eee Liss’ offer, 
held that the description for the partial tract was deficient because” 
the line used to divide the tract was not described by course and dis- 
tance and that the offer must be rejected in its entirety because the 


a exterior limits of the land appuee 1F are not within a 6uanile. square 


area. 
-- On appeal, as Dinter affirmed on the ground chat an ‘ented | 
land oil and gas Jease offer must be rejected if it describes lands that 
cannot be encompassed in a 6~mile square even though the land out- — 
side the 6-mile square has not been adequately described. | | 
- The appellant contends that the 6-mile square limitation was not : 
applicable. to acquired lands at the time he filed his offer and that, 
even if-it were, it only applies to the land properly described i in his 7 
offer. | 
As we have seen, the regulations quoted. above subjected an ‘acquired. 
lands offer to the regulations prescribed under the mineral leasing — 
laws, and the pertinent oil and ‘gas regulation imposed. the: puandatory | 
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, ‘6mile square limitation on offers to lease subject ts its terms, tt is 


well established that, under the oil and gas regulation as it read when oe 
— Liss filed his offer, an’ offer violating the 6-mile square limitation 


was to be rejected with loss of priority. Arnold FR. Gilbert, 63 I. DR 
(328 (1956) 3 see e Lynn Nelson et al., 66 I. D. lf (1959) ; 43 CFR 192. 4 
(g) (1) (i). | 


Since Part 200 contained no specific provision, relating to thé areal | 


extent of lands covered by an acquired lands oil and gas lease offer, _ 


it would appear that the pertinent provision of Part 192 was apph-— 
cable and that if Liss’ offer did not comply. with the 6-mile limita- 
_ tion it was properly rejected. | 
The appellant, however, argues that an ‘examination of the aang: 


ment of the two regulations, 43 CFR 192.42(d) and 200.5, demon- : 7 


strates that the 6—mile square limitation did not apply to the latter. 


JI find this contention without merit. The material consideration is. _ . 
what the regulations required when Liss filed his offer. Since at that — | 
time the acquired lands regulation was silent as to the limits within ~ 


which an offer must be confined, the pertinent provision of the pee 
‘domain regulations governed noduieed land offers. 


Liss cites 8S. J. Hooper, 61 I.D. 346, 350 (1954), and Bert Wheeler, [ 


67 LD. 203 (1960), as requiring a contrary conclusion. Inthe H ooper 7 


case the Department held that a specific part of the regulation in 8 aS 


CFR 200.5 remained binding on an offer despite a change im the cor-— 
é responding requirement in Part 192: In this case there is no conflict 
_ The Wheeler case held only that where Part 200 contains specific 
| requirement: m the other controlling regulation. 7 
|The. Wheeler case held ony that where Part. 200 paces specific - 
detaiited provisions, an amendment of a corresponding provision ‘of 
Part 192, which was not applicable to acquired lands offers prior to — 


. the amendment because of the specific provisions of Part 200, didnot =~ 
apply to acquired lands offers unless the corresponding acquired land _ 


regulation was expressly amended i in the same manner. Again, since © 
in this matter there was no provision at all in Part 200 which paral- 


_ leled the 6-mile square limitation of Part 192, I cannot see how the eee o 
rule of the Wheeler case is pertinent. 


Therefore, it is concluded that at the time Liss filed his offer ihe - 


6-mile. square limitation applied to it and.that it was proper to reject 7 : a 


his offer for failure to comply with it. a 


“ltt is fiteresting to Acts that on October 15, 1958, two weeks before the rejection of 


appéllant’s offer by the land office, he filed a protest against a prior acquired lands lease poe 


offer, BLM—A 088977, which apparently covered two of the tracts included in appellant’s 
_offer.. The protest was based on the ground that the prior offer, “at the time it was filed 


and until long after the Liss application was. filed, covered an area more than. six miles. _ 


square, contrary to the provisions of the applicable regulations.” Presumably the appel- 


-lant had no doubt at that time that the 6-mile square rule applied to acquired lands offers _ 7 sf 


filed through the date on which he filed. 
 -§98877—61-———2_ 
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‘Finally the appellant states that, even if this conclusion is alia, | 


: iti is not determinative of his rights becanse the tract. which lies beyond 
the limits of a 6-mile square was insufficiently described and should © 


not-be. considered in applying the 6-mile square limitation. He says 
that since a lease: could: not be issued for such land, it should not be | 
considered in ascertaining the extent of the land covered by his offer. 
_ This argument overlooks the fact that the regulation is concerned 
-_ with offers, not with leases, and requires ther ejection of an offer which 
~ exceeds the permissible limit. If an offer contains tracts which are. 
insufficiently described, it will not be re] jected in its entirety where it 
is not apparent that the land applied for cannot be contained ‘in a. 
6 mile square (Duncan Miller, 66 I.D. 370 (1959) ), but’ where it is as 
plain as it is here that the offer violates the 6-mile rule, it must be 
rejected even thou gh the peripheral tracts are improperly described. 
. That is, the fact that land is so. poorly described that it cannot be 
located does not. of itself require the rejection of all the land covered 
by an offer on the supposition that some land applied for may be 
beyond the 6-mile square limit, but where the lands applied for, albeit 
described defectively, are shown conclusively to exceed the permissible 
limit, the whole offer is defective. Thus.the inadequate description 
| affords no reason. to remove the appellant’s offer from the. stricture oe | 
the 6-mile square limitation. 
- Therefore, pursuant -to the authority ailaoased to the Solicitor by 
the Secretary of the Interior (sec. 210.2. 2A (4) (a), Departmental 
Manual; 04 FR. 1848), the decision of the Acting Director is affirmed. 


Epwarp W. -Fisuer, | 
Acting Solicttor. 


a GRACE M. SPARKES - 
—A-28606 = —s—~*é«Cewiddeed- Mearrch, 8, 1961. 


Mining Claims: Surface Uses—Surface Resources Act: Verified Statement 
Where a mining claimant who has received a notice of publication pursuant- 
to section 5 of the act of July 25, 1955, submits a statement in which she’ 
_. wae describes the land as not being within the ar ea of publication, her statement. 
. is pr operly rejected and she may not file an amended statement 2 years 
later in an attempt to preserve her rights to. the surface resources of the | 
mining claims which are in fact within the published area, . 


Surface Resources Act: “Verified | Stateinent—Appltentions and Entries: | 
Generally a 


A mining claimant who files a ver ified statement ander section 5 of the act, - of | 
| wy. (23, 1955, is. | responsible for une aceurncy: of. the eqn of the: 
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| mining claims listed “in. the statement, and he cannot expect ia. land office | 
to ) correct any error in the description. | Bae 
| “APPEAL FROM THE BUREAU. oF LAND MANAGEMENT. 


- ne M. Sparkes has appealed to the Secretary of the Interior ae : - 
a decision dated July 15, 1960,.of the Acting Director of the Bureau 
of Land Management: which affirmed the rejection of a verified state- 


ment filed by her on December 3, 1959, pursuant to section 5. os Be act. be a 


of July 23, 1955 (30U. S.C., 1958 ed., sec. 613). Re «a 
_. Miss Sparkes j is the owner of eight lode and" two ree mining 
: claims: situated in Yavapai County, Arizona, within the Prescott 


_ National Forest. On May 18, 1957, a notice was published at the re- 


; -quest' of the Forest Service to determine the surface rights under the | 


Ee act of J ‘uly. 28, 1955, toa large area of forest lands, some surveyed and 
some unsurveyed (the so-called. Prescott area). Miss Sparkes was. 


‘mailed a copy of this notice to mining claimants on May 20, 1957. | 
The notice described the lands-to which it pertained by. sections, if 


7 surveyed, and, if unsurveyed, by the sections which, would probably aoe 


| embrace such lands. when the surveys are extended to them. __ | 
The notice repeated the Tequirements, of ‘section. 5 of the statute : 
(supra) and informed all mining | claimants that if they wished to | 


claim or assert any right, title or interest in the surface resources on =~ 
the basis of their mining claims, they must file a verified statement 


"a within 150 days of the first date of a which, among other: tn ag 


* items, must set forth. 


_ the section or Sections of ‘the public land surveys which Suneace such: mining ec 


claims; or if such lands are unsurveyed, either the section or the. sections which : 


would probably embrace such mining claim when the public land surveys are 
7 extended to such lands or a tie by courses and distances to. an approved United 
States mineral monument ; Gas (80 U.S. C., 1958 ed., sec. 618 (a) (3)). 


- On. August 26, 1957, “Miss Sparkes filed a - statement i in which after or 
listing her 10:1 mining claims she sald: | 7 


i 3. Uncertain as exact identifications, - Probably Sections 32 ‘and 33. a. 12, a 7 
| Range 2 West (unsurveyed and. perhaps extends south of the town line and the . 

_ Prescott National Forest Reserve, Yavapai County, Arizona. — 4 : -_ 
; Perry 168 Bones was at three approved-U 8. Mineral Monuments, after forest 

fire could only find two. oh. age 4 se 
_ Grace M. Sparkes was. at two approved t US Mineral Monuments, and after | 
_ forest fires could only find one. ae Hi i 


In a decision dated ee 11, ‘1951, ‘the. manager “rejected the 


— appellant’s verified statement, holding “that [it] was-defective in that 


the description is inadequate, and Secs. 32 and 38, 'T. 12 N., BR. 2 W., 


GSR Mer, , Arizona, lie outside the lands” that were. embraced § in the 7 


. one Area ea ‘Lands embraced i in papheanon of T.12 - 
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. Ns R. 2 W. include secs. 1, 2, 3, 4,11, 12, 18 aid 24.” The cision ais 
allowed Miss Sparkes 30 days:i in: which to file an amended statement 
_ or to file.a completely new verified.statement or appeal to the Director © 


of the Bureau of Land Management. When no Pees was Aled or 


other action taken, the case was closed. . 
On December 3, 1959, almost two years later, Miss. Soules filed a 


‘. gorrected verified statement in which she described the. claims as being 


located in secs. 32 and 33, T. 13 N., R. 2 W., G. S. R. meridian (sur- 
_. veyed), and secs. 20 and 21, T. 1214 N., R. 2 W., G. S. R. meridian (un- 
surveyed). She also submitted a resume of her attempts to ascertain - 
. the accurate location of:her mining claims, saying that she had relied 
upon the identification made by a professional mining engineer and a 
_ professional geologist in her last report and that not until September 


3, 1959, had the County Engineer properly located the claims for her... 


Ina decision dated April 6, 1960, the manager rejected-the corrected es 
verified statement, pointing out that: | o 6a re 
the first survey of T. 13° N., R. 2 W., was. accepted in 1872, and. a resurvey 


was made in 1932, so it appears that the location of the claims could have been 
definitely established in 1957,. and an amended verified statement filed within. 


- the time allowed by our decision of December 11, 1957. 


The Acting Director affirmed for the reasons that a mining claimant - 


am must know the area covered by his claims, that in her original state-_ : 
ment the appellant described. lands several miles distant from the 


_, Prescott, area, that the statement on its face indicated no necessity _ 


- for filing, that in such circumstances the statement was properly re- 
jected, and that, having failed to avail herself of the time allowed by 
the manager’s decision of December 11, 195%, the re cannot now | 
file a corrected statement. : | 
On appeal, Miss Sparkes contends that in making ‘ie examination : 


_ of the Jands and local records required by the statute as a preliminary 7 


to filing a request for publication (30 U.S.C. 1958 ed., sec. 613(a)), 
_ the Forest Service must have ascertained that ‘the mining claims were 
within and not without the published area, that the affidavit filed by — 
the Forest Service refers to the house, buildings, and various tunnels 
and shafts on the property, and that Miss Sparkes was led to believe 

her claims were not within the published area, whereas both the Forest 


_ Service and the manager could have told Miss Sparkes where het = 


- claims were actually located. | 

- Although the affidavit is not in the record of this case, it is apparent | 
that the Forest Service must have found Miss Sparkes’ claims to be > 

within the area of publication because it mailed her a ECODY of then notice 7 


7 dispose of the statement accordingly? — 
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of publication, an the statute (80 US.C., 1958 ed.,- sec: 18(2)) 4 
requires to be mailed “to each person j In possession or sipaoed in. the 
working of the land whose name and address is shown by an affidavit 
filed as aforesaid, * * * and * * * to each person whose name and. - 
address is set, forth in nthe title or abstract company’s or title abstractor’s 
‘or attorney’s certificate filed as aforesaid, as having an interest in the | 
lands described in said notice under any unpatented mining claim 
heretofore located .* * *” Miss Sparkes must have come within one 
of these two groups to have been mailed a copy of the notice. = 
The appeal, thus, raises the question of who, in the last analysis, 
must bear the responsibility for the accuracy of the information set 
out. in the verified statement, the mining claimant or the depar tment 
or. agency. seeking to. determine the ees rights to public land. 


More particularly, must the public body check the statements against 7 


its record to see whether : a claimant has made a mistake in description 
or.may. it rely. upon. the description eich: by the claimant and = 
vez The general rule is that an applicant i is ; responsible for the accuracy ee 
; of the statements’ he makes i in the documents he files with the land 


office and that he cannot. expect the personnel of the land office to cor- 


| “rect. his filing” to conform it to his intentions. D. Miller, A-96854 - 


(Sune 21, 1954); Duncan. Miller, A-97535. (March 10, , 1958) 5 ‘Orvil Pe 
| » Ray Mickelberry, A-28439 (November'16, 1960). 7 | 


_. [can see no reason why this rule does not apply to ‘lie sitaation in 
which the applicant finds herself. She was informed that the Forest 


Service considered. her land to be within the area of publication and 7 


was offered alternative methods of describing the location of her min- — | 
ing claims. She.chose to describe them.in terms of what sections they — 


would fall into. when surveyed and her description: placed them with- | 
out the area of publication. In the circumstances, the only course the __ 


land office could take was to reject her verified statement and give her _ 
an opportunity to correct it if she desired. The period of publication. - 
having terminated long since and the appellant having failed to take 
corrective action within the time allowed, she cannot some ne eats | 
later.file the statement she was required to file then. 

Therefore, pursuant to the authority delegated to the Solicitor by 
the Secretary of the Interior (sec. 210.2.2A(4) (a), Departmental 
7 Monon 24 FR. waa the decision of the Acting Director is affirmed. ee 


_Epwarp -W. -FIsHER, | | 
| Acting Solicitor. 
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Contracts: Appeals—Rules of Practice: Appeals: : Hearings 
A hearing upon a. contract appeal is not made inadequate because oral argu- : 


ment was had before a person who does-not participate in the decision of the > 


a appeal, where the persons who do participate have. before them notes. con- 
taining the. gist of the oral area ety in | addition to the written briefs. of 


the parties. | 
Contracts: : Acts of Government Connect: a ‘hanes: and Extras—Con- : 
- tracts: Damages: Unliquidated Damages—Contracts: Protests oo 


oA claim based on the failure of the Government to close a road pursuant to | 
the terms of a contract for the construction: of structures under or beside - 
such road is a claim for breach of contract, but a claim based on a se-~ 
quence of work ordered by: the Government in order to mitigate the. conse- 
quences of such failure may. amount to: a claim for a change in the contract 

_ specifications. No price adjustment on. account. of such a change, however, . 
is allowable for (a) stoppage by the Government of operations being per- P- 
. formed by the contractor that contravene oral instructions concerning the 
sequence of . work, where. the contractor had not observed : the. procedure 
established by the contract for protesting oral instructions; (b) operations | 

_ performed on the contractor’ Ss own initiative, where ‘such operations. were . 
occasioned by the failure to close the road rather than by the. sequence of 

. .. work ordered, and’ where ‘their: performance was not compelled by either of — 
| these acts of the Government; or (c) ‘increased supervision expense incident . 


fe to a. prolongation of the performance period that is caused by the Govern- 2 fo 


~*~ . ment's instructions concerning the sequence of work. 
“BOARD OF CONTRACT APPEALS 


na A ppBIlaat filed on Ji anuary 19,. 1961, ry motion for renotisideralion 
2°: bo the Board’s decision of December. 23, 1960. In that decision ap- 
_ pellant’s appeal was sustained, to the: extent of $1,860.48, with respect _ 
to Claim No. 2, and was. denied or dismissed. 3 with a respect: to a re- 
mainder. of the claims ati issue, . ; : 


| Adequacy of H caring 


: Gort ground for reconsideration advanced by appa is that no 
i hearing was afforded by the Board, since the oral argument was had 
before an individual member of the ‘Board; who did not participate i in 
the decision of me appeal, and since no ‘transcript was s made of 
oral argument. | | 
The hearing - was conducted by the oh A ene ee | 
script of the. testimony was made by a professional reporting service. — 
: Following the taking of the testimony, an oral argument was had be- : 
fore the undersigned. No verbatim transcript was made of the oral 
7 areumeny However, while the reuneny was in progress the under- 
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| ar manda: written notes: of the gist of what was ine said, ‘and 
_ these notes have been. preserved as a part of the record of the appeal. 


Due to other assignments, the undersigned did. not participate inthe 


determination of the appeal. The three members who did ‘participate 
had before them the entire record. ‘This included not only the appeal 
file, the transcript of the testimony, the exhibits, and the briefs sub- 


a, mitted by counsel for the appellant and the: Government, respectively, 


_ but also the notes of the oral argument taken down by the undersigned, 

In the opinion of the Board the procedure thus followed fully satis- 
fies the hearing requirements set out in the. “Disputes” clause. (Clause 
6) , of the General Provisions of the contract and in 43 CFR 4.10.7 It 
is not at variance with anything § stated | In. the Mt pega decisions, on | 
vale appellant: relies. | “s 3 a ee 


Work Conditions on u. onument Oirole. 


olkgppallants ae tor aon of ene portion ot. our “decision _ 


that deals with Claim No. i on the ground that the Board erred in oe 


rejecting the three items of which this claim is composed. These 
~ items were rejected partly for lack oon and pa — absence | 
of substantive merit. . | 
"Two lines of argument for the allowance. of Cini No. 1 nie ‘bo 
en by appellant. The first is that the Government failed to 


_ perform its contractual obligation of closing the Monument circle to 


vehicular traffic. The second is that the Government directed appel- 


-- ant to perform the portions of the contract work that would or. could: 


affect, vehicular traffic on the circle } In a sequence not required by the : 
contract itself. | 7 ; 

_ The first. of these lines of argument s seems sto amount to the presenta- _ 
| ment: 3 This isa ‘olngs. of alaitis which neither the contracting’ ‘thee | 
nor. the Board has. authority to consider and: adjust under a contract 
such as the one here involved. The second line of argument, however, 
seems to-amount to the. presentation of a claim for an equitable adjust: 
ment on account of a change in the specifications, within the meaning 
of the eae clause ase 3) 9 of the contract. if Clara No. 1 : 


A See ginenay ‘Magneto. Gasieueon, ASBCA No. 4180, 14.0 ‘par. 670 ea motion for 
reconsideration, September 30, 1959); Blount Brothers Construction Company, ASBCA 


. No. 4520, 1 G.C.. par. 670 (on motion for reconsideration, September 24, 1959); Hagle _ 


Lock. Company, ASBCA No. ‘1031 (on motion for. reconsideration, March. 17, 1954).; 
' Onivox Corporation, ASBCA No. 1090 (on motion for. reconsideration, August 3, 1953). 
. 24 Morgan v. United. States, 298 U.S. 468 (1936) ; Morgan v. United States, 304° U.S. 1 | 
~ (1938) ; United States -v.. M organ, 307 U.S. 183 (1989) ; = United States. Vv. Morgan, 3138 - 
US. 409 (1941). . 

3 See Gerhardt F, Meyne Company vy. United states, 110 ct. Cl. B27, 549- 50. (1948), 
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1s, M truth, wich a claim, then it would be within ihe authority of the 
contracting officer and. the Board to consider and adjust. Even so, 
however, it would be subject to the application of the rule laid down. 
_ in United States v. Rice, 317 U.S. 61 (1942), that to the extent a.change - 
| has the effect: merely. of delaying the performance of work not other- 
wise altered, the equitable adjustment to be made under a “Changes” 
clause written in the terms of the one here involved 1s to consist of an 
extension of time only, and i 1s not to include an increase in monetary | 


- compensation. 


In Utah C onstruction Oc ompany,! after examining numerous author- 
ities which had been cited in support of the contention that the claims 
there asserted were allowable under the “Changes” clause, the Board. 
stated: : | = 3 


Clause 3 was not designed sie a mechanism for the adjustment of claims’ for. 
breach ‘of contract. It follows, therefore, that in order to. bring successfully a 
claim within it, something more must be shown than a mere. failure to perform ‘ 
a promise, covenant, warranty, or other obligation undertaken by the party 
against whom the claim is asserted. Furthermore, the clause is written in a 
form that provides ‘for changes for which price acusinente may be made and 
changes for which only extensions of time may be allowed. 


a > ae f | ® * to are a e 


“The Board eae reviewed the cases which appellant's counsel cites. as erea is . 
for his contention that the contracting officer had authority to make, and should 
‘have made, an equitable adjustment in money on account of the circumstances 
_ Just mentioned. Summarized generally, those cases involved situations where 
the Government authorized the contractor to render a performance which dif- — 


fered . substantially in characteristics. or amounts. from that defined in the. 


7 specifications and drawings, or where. the Government. took action that. evinced 
an intention to amend the provisions of the specifications and drawings defining 
_ the performace to be rendered on its part. In those instances where a postpone- | 


ment of the time for performance of otherwise unchanged work was involved, . _ 


such postponement was recognized as ground for an extension of time, but. not 
‘ for.an equitable adjustment in money.’ ( citations omitted).° ae : 


- Appellant’s: contentions that: all. three items of fora No. 1 are 
within our jurisdiction. and allowable on their merits must be evalu- 
ated in the light of the general principles we have just outlined. 

Stoppage of work. The first. item is for the expense attributable to 
the cessation of excavation of the south floodlight vault on July 24, 
1957, pursuant to the ora] stop order ales Oy. the ee officer’s 
aca on that oe, 


<1BCA-133. and TBCA-140, 67 LD. 248, 253-54, 60-1 BOA par. 2649, 2 G.c, ‘par. 897 
. ‘(June 10, 1960). 

~ 'B See also the precedents to the: same effect elted ee our ‘original decision. ‘upon the present 
appeal, and York Tabutating. ae -Ine., a 65° LD. 120, 68-1 | BCA Dar. 1635 
raat 7 Maealy 
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One weak ede at the conference on J uly 17, 1957 isp ila bad 2% 

been informed that the Government wished appellant és construct: the 
four floodlight vaults and the new guardroom i in the order and at-the © 


time prescribed by the sequence of work which -was later incorporated i 
-.. in the contracting officer’s letter of July 24, 1957. ‘The evidence leaves 


no doubt of appellant’s complete. awareness that the sequence of. work | 
outlined: at the conference was ‘intended to be a mandatory one, and 
_ that under it the excavation of the: south vault would not be perms | 
sible until after September. 15,1957. 

Appellant’s position appears to be aes it was at iberty to Hetegand 
the instructions thus orally communicated to it on July 17 until such 
time as they might be formally transmitted to it in writing.. This, 
however, is not correct. The procedure to be followed by a contractor 


who is dissatished with oral instructions, or-desires to claim additional 


compensation because of them, 1s spelled out: in the “Protests” clause — 
of the. contract (Paragraph 2-10 of the specifications) ,. as follows: 


If the Contractor. considers’ any work demanded. of him to be ‘outside the re- 


4 quirements of the contract, or considers any record. or-ruling of the Contracting - 


tie Officer, or of the inspectors to be unfair, he shall immediately ask for written _ 
instructions or decision, and within ten (10) days after. the: receipt of the same 


' he shall file a written protest: with the Contracting Officer, stating clearly the | 


Pe _ basis. of his objections. ‘Unless the Contractor files. protest as thus provided, . 


he will be- considered to have accepted the ‘record or the ruling. 


: That appellant was fully cognizant of its rights and duties under _ 
< the “Protests” clause is indicated by the fact that.on July 24, imme-. 
diately following the stoppage of work on the south vault, it sent the 
contracting officer a letter in which it specifically protested both that - 
stoppage and the Government’s failure to close the Monument circle — 
_ to vehicular traffic, and requested “detailed written instructions to Ss 
| oT our future operations at the job site.” ko. 

. In the circumstances it was not. Previn! for. appellant t to didre: ; 
gard the oral instructions it had been previously given by starting the 
excavation of the south vault:on J uly 24: Hence, even if it- were to 
be assumed that those instructions amounted to a. change, appellant 
would not.be entitled to the allowance of ‘an ‘equitable adjustment on 
account of the stoppage of the work thus improperly begun.* “Under 
the contract an equitable adjustment i is to be made for costs caused by 
a change, not for costs incurred in contravention: of a change: °— 

- Flagman’s Wages. This item of the claim is for the expense of 


‘ Meng a flagman to: direct vehicular traffic on the Monument circle, 


: and also for the expense of OVINE: i al about in’ “order pe : 
facilitate such traffic, | _ 


. 8 Cf. J. ay Ross & iienee Vv. ‘United States, 126 Ct. Cl. 328, 320-80 ) (3958) 5 Shepherd a 
 ¥. United States, 125 Ct. €l. 724, 735-36 eee 


\ 


The measures so taken were not required by the oval contract < 


_terms, and there is no evidence that any representative of the Govern- 


“as having been caused by any of the Government’s instructions con- 
cerning the sequence of work, for there would have been no need for 


them if the Government had ‘kept vehicular traffic off the circle dur- 
ing the period while appellant was constructing the four floodlight 

vaults and the new guardroom. under'such instructions. Whatever — 
need there was for these measures arose by reason of the Government’s © 
unwillingness to close the circle to vehicular traffic during the sum- 


mer tourist season. The flagman was hired and the equipment moves 


made because of the presence of vehicular traffic, not because of the 
. order in which or the time at. which the vaults er the guardroom 
were constructed. Nor can ‘it be said that adoption of these measures 


was compelled either by the failure to close the circle or by the in- 


structions concerning sequence of work, for appellant had available 


to it the alternative of refraining from operations on the circle until 
after itsexpected. closure on September 15, 1957. 

While the action of a contracting officer 3 in ordering a contractor 
to utilize a particular procedure, not required by the original con- 
tract. terms, for the purpose of mitigating the consequences of a 


breach of. contract. by the Government may amount to a change,’ the. 


action of a contractor in utilizing solely on its own initiative a like 
procedure. for a like purpose does not amount to a change: 

SItis thus evident that this item of the claim does not spring from 
any change, but is an element of damage for an alleged breach of 
contract, and, hence, is a matter over which neither. the ee 


| officer nor the Board would have jurisdiction® 


Prevention of Simultaneous Work. The: third item of Claim N. o. 1 


is for increased supervision expense attributable to the sequence of 
. work, prescribed by the Government.. Appellant. contends that. ob- 
-servance of such sequence. prolonged the performance period far-be- 
yond the time when the work: would have been finished had.the — 
- Government: permitted it to. pursue its: original plan of constructing 
simultaneously the four floodlight vaults and the new guardroom. — 
The amount of this item is based upon the wages paid by appellant. to 
its supervisor, and by a sub-subcontractor or to its puperyeon during 


such alleged prolongation.of the performance:period. | 


The record fails to reveal any particular in which he prevention of — 
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_— 


"ment instructed appellant to adopt them. They cannot be viewed 7 


~ simultaneous work affected the costs of the job obnor than ke stretch- 


ber 20, 1956) ; Salem Products Corporation, ASBCA Nos. 4820 and 4698, 58-2 BCA par. 
1944 (September 29, 1958).: 


7 A, 8. oie iGo eR 00.; IBCA-%5, 63 I.D. 401, 404, 56-2 BCA par. 1115 (Decem: _ 


. &§ See. Central Plorida Construction. Company, IBCA~246, ela BCA par. 2908 erty 
’ +5, 1961). ; ; Oo 


~~ 
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. ing: out its performance over a longer period and thereby didi to | 
_ the supervision costs. Even if such stretching out were to be found ~ 


to have been caused by a change, the rule expressed by the Supreme 


Court in United. States v. Rice, supra, would preclude the allowance 
. of a price adjustment therefor. Appellant has already received an 
adequate time adjustment, since the time extensions granted by the. 
a contracting officer are equal to the entire period by which appellant ee 
was late in finishing the job.. = 


Counsel for appellant urges that the decision of the Comptrollet _ 


General in the case W. @. Spratt® is a precedent for our acceptance 
of jurisdiction over at least: this item of Claim No. 1. There the 

Government directed: a contractor to- dig ‘by hand. certain. ditches 
which the contract permitted to be dug by machine, and which the 
- eontractor would have dug by machine but for the fact that the Gov- | 


ernment had made the use of machines impractical by failing to per- 


. form its own contractual obligation of removing. certain buildings on 


from the job site. The Comptroller General held that additional 


compensation was payable for the increased costs incident to digging 


the ditches by hand, and explained this holding on the sr ound ce 


- the Government’s condaet amounted to a change. 
- The W. 0. Sprait decision, however, is not a precedent for allowing Oe ast 
3 additional compensation merely for Government-caused delay inthe 

performance of the contract work. The digging of the ditches was 


made more expensive: because the manner, rather-than the. time; of 
digging them: was altered. The instant case is different in that com-— 


- pliance with the Government’s instructions concerning the sequence 
of work necessitated. nothing more than the postponement to a later — 
date of certain parts of the job. . The four vaults and the guardroom - 
were five physically separate units of work which, had they been | con- 
_ structed simultaneously, would nevertheless have ean constructed, so. - 
far as the record shows, in the same manner in. which they were 
7 actually constructed. This is borne out by the fact: that’ the only — 
additional expense: which appellant claims to have incurred by reason. 
of the prevention of simultaneous work is the increased supervision — 
expense incident to the stretching out of the period of performance. — 
In an appropriate case we would follow the Spratt. decision, but we 
must’ ‘also follow the zee decision, and here it is clearly oa © east 


Allowances for Overhead and Profit | 


cA final ground for reconsideration advanced by appellant | 1s. piste es. - 
- the Board erred in eens appellant’s claims for overhea d and : 


| 9 A-98145 (February 19, 1980), as cited and sxplained | in 12 Comp. Gen: 479: (August - : st 
~B, 1982). | = 
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profit: allowances to. its eapeonbnitors ad cubaubeontacone This 
: rejection was predicated on the terms of Paragraph 2-9 of the spec- 


fications as previously interpreted in Irvin Prichett &Sons,Ine2 
The reasons for reconsideration stated by appellant are essentially 
the same as’ ‘those propounded i in.its earlier submissions to the Board. 


Lee After examining them anew, we still are of the opinion that the - 


(ues Pes 


| We concur: : 


terms of Paragraph 2-9 preclude the making of any allowances. for 


.. overhead and profit other than the pce allowance of. 15%. pia ae 
ie a for in that paragraph.’ | 


 Concnusion ae 


— The motion for rocbuaideration: is granted, and u upon reconsideration i 
the Board adheres to its ts original decision. | | 


|‘Hexsunr J. Susvaurer, Deputy C hairman. | 


: THomas M. Dursron, Me ember. 


Jc OHN J. Hywzs, ue ember. 


“AUGUST F. | $CHEELE v. ‘JOHNNY i ‘DOCKERY 
A-28541 Decided March. 80, 1961 — 


: Homestéads (Ordinary) : Contests—Rules of Practice: Private: Contesta 


Under the Departmental. regulations governing private contests, a sufficient 
-eontest charge against a homestead ames must allege 1 facts which, if wakgeee 
would require cancellation of the entry. poate : ii . a 


Alaska: Homesteads—Homesteads (Ordinary): Contests—Rules: of Prao- . 
tice: Private Contests’ 7 | 
An allegation in a private. contest that: a sect. on . unsurveyed ‘and “has not . 


> posted his entry adequately for the public to be aware of it” and “has not_ 


-: Dlazed a trail or corner markers to said property” is a sufficient allegation 7 
.. that. the. settler has failed to mark the:claim by. permanent monuments: at 
a each corner as. required by. the eee authorizing settlement on unsurveyed . 

land in Alaska. 


“APPEAL. FROM THE BUREAU oF LAN D MANAGEMEN ay: 


“August F. Scheele. has appealed to the Secretary of the Taterion a 
“From: a decision of the Director of the Bureau of Land Management 


-. dated June 3, 1960, which affirmed decisions of the land office at 
-. Anchorage, ‘Alaska, dismissing the complaints i in private contests filed 
by him ag gainst the homestead settlement: claims of / johnny H. Dockery 


go IBCA-203, 67 LD, 853, 60-2 BOA pak. wie ee par. 555 (September 23, 1960). / 


100} 0. - be /SCHEELE v. DOCKERY 7 OL 
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aa J ames Ez. Siillivan, Sipcselvaly: umider the. act of March 3, 1908, a 
as amended (48 U.S.C., 1958 ed., sec. 371 e¢ seq.). - 
Dockery filed a notice of location of . settlement on. i anuary 19, | 
1959, describing certain land which, when surveyed, will be located in 


- section 80, T.18N., R2W ‘Seward Meridian. He did ‘not oe eS 


residence immediately. - 
Sullivan. filed the same type ‘of poring on Mar ah 18, 1959, ne 7 
certain land which, when surveyed, will be located in section 31, T.18N., 
R2W., Seward Meridian, ‘The notice states that he Sccupied ce 
settled. the land on March 7. 1959, but on September 3, 1959, he -re- 
quested a 6-month extension of time to establish residence, : 
“= Scheele also filed a notice of location on June 12, 1959, Gescbae 


~ certain land which, when surveyed, will be located in sections 30 and. - 
31, T.18N., R2W., Seward Meridian, which includes some, but notall,  —_- 
-of the land described in Dockery’s and Sullivan’s notices. “The ae 


_ notice states that he settled. on or occupied the land on A une-11, 1959, 


and that the improvemerits consist of a faclae. an outhouse, a, jeep trail 3 


and a tent. a _ 
On June 22, 1959, Soiels filed sea init, pling aS to both the 
7 Dockery and the Sullivan entries that the entryman— 


- * #* hag not. posted, his entry adequately for the public to ioe aware of it; he 
has riot cleared, cultivated, built any type of residence or blazed a trail or corner 
markers to.said. property and on the 10 day of June 1959. I personelly. escorted 
the below-named persons to said entry to examin the land and bear. witness to. 
_ the fact that no effort whatever has been made to occupie or appropriate means . 
of residency on the land. 


- With the complaints, he. filed affidavits detailing: the. inability of - 
several persons to discover signs of staking. or occupancy of the 
- Dockery and Sullivan entries. | 


On July 22, 1959, the land office aes the eae as in- i. | 


sufficient to initiate a private contest for want of a clear and concise — 
: statement of the facts constituting the grounds of. contest. ~The. 
Director affirmed on appeal. © 


The Department’s rules _ practice provide that a a contest complaint 7 _ 


| ‘must contain | | | 

A statement in clear. and concise language of the facts constituting the grounds . 
of contest. (48 CFR, 1959 Supp. 221.54 (d) ). 
2 2 kh . and that:. a 
2 te aQ . complaint when filed does not meet all. the peatinea eal of §3 221. 54 and 


221. 56 * * * the complaint: will be summarily dismissed by the manager. and no ; 


_ answer need be filed. (43 CFR, 1959 Supp., 221. 59.) 


Tn his appeal to the Secretary of the Interior, Sénesle argues that 
his complaints are a4 oper and me he has complied with the ane 
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~ ments of the homestead law, and attempts to show want of ‘epripliadee : 


“by Dockery and Sullivan. The issue presented by the appeal, how- 
-ever, 1s only whether the contests aaa the homestead entries were, 
properly dismissed. 


The act of March 8, 1903, ‘Seat heries the atation of heirs 
entries in Alaska on either surveyed or unsurveyed land by settlement 


on the land, followed by residence, improvements and cultivation in _ 


accordance with the requirements of the homestead law. If the land 
is unsurveyed, the entry must be located in a rectangular form not — 


- more than one mile in length and bounded by north and south lines 


run according to the true meridian and “marked upon the ground by | 
| permanent monuments: at each of the four corners.” The entryman 
is required to file a notice showing the location of his botmestens. : 


(48 U.S.C., 1958 ed., sec. 871). 


The language in Scheele’ S complaints seems to suet: two deficien- | 


a cies ‘in the entrymen’s compliance with the homestead requirements: — 


first, that they had not posted the entries = Propeny: and, second, that - 
_ they were notin residence upon the land. | 
If Scheele’s language was intended to constitute ¢ a , charge of: al 


absence of any residence on the entries, it is sufficient to point out, 


as the land office did, that the departmental regulations require of a . 
- homestead entryman who initiates his homestead claim under the 
act of March 3, 1903, as amended (supra), only that he establish resi- - 


dence. upon the land: within 6 months after the date of the recording 


of the location notice (48 CFR 65. 15). Since the period for establish- 

ing residence had not run in either case, the charge would aa! been 
without significance even if it had been clear. 
: However, the allegations that neither Dockery or Sullivan propia 


.. “posted the land. or blazed corner markers, while a bit imprecise, raised _ 
_ the issue of whether they had erected permanent monuments at each. 


of the four corners of their claims with sufficient clarity to inform the 
_ entrymen of the grounds on which their entries were being challenged. 


~ Thus, I conclude that Scheele’s complaints met. the requirements of. 


_ the rules of practice. Ct. Larl D. Deater v. John C. Slagle; A-28121 


(May. 24, 1960). 


| Therefore, pursuant to the authority delegated to the ae by | 
the Secretary of the Interior (sec.. 210.2. 2A (4) (a), Departmental ; 
- Manual; 24 F.R. 1348), the decision of the Director of the Bureaa of 


a ‘Land Management is reversed. 


Epwarpn W.Fisumrn, 
Deputy Solicitor, — 
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: ~ APPEAL. OF BARKLEY PIPELINE CONSTRUCTION, INC. 
TBCA264 == Decided April 6, 1961 


: Contracts: Apyils-—Contracts Contracting Officer 


_ “Where letters received from a contracting officer are appealed from, and. such = 
letters do’ not dispose: finally of pending claims and do not contain stich 


7 language as will fairly and reasonably inform the contractor that: decisions. - 


under the “Disputes” clause are intended, the appeal will be remanded v0 the © 
contracting officer for decision. 
re of Practice: Appeals: Effect of - ee 
. Additional claims first presented in appellant’s brief. are outside the jurisdie-. 
tion of the Board, and will be remanded to the contracting officer for. . 
| decision. oe a —s 
Contracts: Contractor—Rules of Practice: “neeale: Dieniadal 


. An appeal will not be dismissed for technical defects consisting of the ‘inad- 
. vertent omission of the corporate name of the contractor in the appeal papers. . 


_:. and the substitution therefor of the name of the contractor’ S representative TO . 


and d employee. | 
| BOARD OF. CONTRACT APPEALS 


The Gaveraicent has moved to. dismiss the see appeal a a 
on two grounds, (1) “The appellant appears to be either Pat. Barkley = 


or James P. Barkley, neither of whom specifies that he is acting foror 
in behalf of the contractor, Barkley Pipeline Construction, Inc.,” and ae 
(2) “The appeal is premature because there has been nio decision or. 
: ‘findings of fact issued: by the contracting officer concerning ate of va | 
matters contained in the appeal.” 
The first ground on which dismissal i 1s wngea? is a mere ieaunieaity: a 


The formal notice of appeal dated January 18, 1961, is signed “Pat. 


~ Barkley Contractor’s Representative,” although the caption of the 
form purports to identify James P.. Barkley as the contractor. “Pat. 
Barkley and James P. Barkley are “one and the same person, who is 


~ the contractor’s authorized agent * * *” according to the reply brief 7 | 


- on-the corporate contractor’s letterhead, dated March 20, 1961, signed 
| simply “James P. Barkley.” 
— “James P. Barkley” or “Pat Barkley” appears to hae signed, all» 


of the letters on the letterhead of the contractor, to the contracting 2 . 7 
officer, without objection by the. latter. Though Mr. Barkley, by — 


= peason of his ostensible authority to deal with the Government, ap- 
parently considers it. unnecessary to use the name of the Barkley Pipe- 


line Construction, Inc., such inadvertent and innocent substitutions 


of his name for that of the corporation will not defeat the appeal, 


. absent: a showing that the corporate contractor has denied his ostensi- “. 
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ble puchoniee: to fais: an appeal. in its behalf. “The Board will 
jealously watch that substantive rights of the parties are not defeated 
_by mere: technicalities. 1. The fact that appellant 1 is not represented: 


by counsel- reinforces the Board’s attitude in such matters. 


Ground No. 2, that the appeal i is. premature, presents-a more difficult 7 


_ problem. Tower two new claims are set forth for the first time in 


_ the contractor’s brief dated January 18, 1961, and have not previously 


been presented to the contracting officer for decision. These clainis — 


consist of requests for additional | compensation for (1) alleged 
costs amounting to two-thirds of the cost. of operations due to reduced 
work ‘efficiency because of inclement weather, from the date of the 
first snowstorm on November 3, 1960, to December 2, 1960, as set forth 
in the summary on page 4 of appellant’s brief, and (2) costs amount- | 
ing to 50% of payroll for one week due to delay alleged to have been 
occasioned by the refusal of the contracting officer to permit backfill of 
the pipeline under an access road as the work progressed, and to per- 
mit tests of the entire system at one time, after completion, as set forth 
in the summary, attached to the contractor’ s letters of October 25-and. 
November 7, 1960. 

Prior to assertion of these dnine for additional compensation, 
the contractor had asked the contracting officer only for stop orders 
and extensions of time related to the inclement weather and the back- 
- fill request. These original requests, if granted, would have miti- 

gated possible charges of liquidated damages for inexcusable delay. 
~The additional claims for compensation are, therefore, clearly pre- 
mature. It has been held that additional claims, presented for the 
first time mm appellant’s brief,? without findings and decisions: of the 
contracting officer, are outside the jurisdiction of the Board.* 

This rule affords a measure of protection to the contractor as well 
as to the Government, for, if the questions were not raised until a 
hearing were taking place, the contractor could be subjected to the 
additional expense of another hearing. No hearing has been re- 
quested in this appeal, but if the entire appeal should be decided on | 
the record without a hearing, and without the instant motion, there _ 
- would be at least a considerable delay because of the necessity of 


. 2831, 1 Govt. Contr. par. 652. Of. ‘Monarch Lumber Co., IBCA~217 (May 18, 1960), 67 


LD. 198, 60-2 BCA par..2674, 2 Govt. Contr. par. 290: Cheney-Cherf and Associates, — 
IBCA-250 (November 14, 1960), 67 LD. 396, 400, 2 Govt. Contr. par. 620(a). | 

- 20f. General Excavating Co., IBCA-150 (May 25, 1959), p. 4, 59-1 BCA par. 2190, 1 
Govt. Contr. par. 428. In Hotly Corp., ASBCA No, 3626 (June 30, 1960), 60-2. BCA. par. 

2685, 2 Govt. Contr. par. 417, and La Voie Laboratories, Inc., ASBCA No. 3796 (January 

&, 1959), 59-1 BCA par. 2071, 1 Govt. Contr, par. 175, the same” result was reached con- 

cerning claims first presented ata hearing on the appeal, or on motion, respectively. 
wares oN OGRE Construction Oo., IBCA-63 (February 26, ee: 64 I.D. 38, 44. 8 


ee "BARKLEY PIPELINE CONSTRUCTION, INC. ® EOS. 2 “sy 


April 6, “1961 ; 


= fonandiae ich new Sina to the contracting officer for findings aa 


and decisions, subject to further appeal. 


Concerning those matters. which were presented to the contiieting : _ 


Officer, we are of the opinion that the: decisions involved did’ not 
. speak -with the finality necessary to constitute final decisions from — 
_-whieh-appeals must be taken... The National Park Service Handbook _ 
entitled “Procurement and Contracting, Part II, Construction Con- 


| tracts,” contains no. explicit instructions concerning language to be 


used in final decisions, but refers to a publication of the Bureau of | 
‘Indian. Affairs for guidance. The latter publication enjoins con-_ 

tracting officers to include in such decisions a paragraph calling the 
-_ attention of the contractor to his right. to appeal. No such paragraph 
_ appears in these letters, and they do not inform the contractor. that 

decisions under the “Disputes” clause areintended.t | 


-In the final paragraph of his letter of December 8 1960, the con- i ; 
_ tracting officer informed. the contractor. that, with. respect to. is” 


‘Request of November 12, 1960, for a stop order effective November 3, 


. 1960, and as to the previous stop-order which was effective No: ° a 
vember 23, 1960, “ *.* * we are amending our stop order as of the 

~ close of work on Novermber 18, 1960 to give you equivalent working  —. 
' time.” This letter clearly did not preclude further discussion. of the = ¢. 


: contractor’ S request for a stop order effective November 8, 1960, 


The contractor’s letter of November 7, 1960, requests” an on one i | 
| of time throughout the winter months ( if necessary) , due to the late — 
start in performance of this contract, which the contractor alleges 


was due to erroneous information given to him by the Government | 
concerning the award of another contract. There does not appear 


to be any reply to the contractor’s letter of November 7, 1960. It i is : 


not mentioned in the contracting officer’s letter of December 8, 1960. . 

Presumably | the request was granted and the job was shut.down . | 
_-for the. winter .on December 2, 1960, since the claim for reduced work _ 
., efficiency, Supra, is limited.to. that. dite. = 


‘In its letter of November 5, 1960, the contractor requests a ne oa : 


order to cover 8 alleged changes i in the pipelines and for relocation. — 


of certain other structures, as well as an extension of twenty days _ 


| because | of such changes - and because of difficulties in testing the 
waterline prior to backfilling. In his reply: of. December 9, 1960, the. . 


contracting officer says, in aie part, with i to the changes ° = 


made i m ate piesa 


| 7 “4 Central Wrecking Soe 1BCA-9 ‘afaren 29, 1957), re LD. 145, coe BOA a, 
par. 1209. 1% 3 nee “oe 
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ee * Tt is artic. that ‘sometimes ‘the ‘depths were 2 increased a. small amnouuie . 
-  -put in: ‘other. places ‘the cuts are smaller. ‘ In general, we feel. that one will pretty ; 
Well balance the other, and that: ‘you. do not have any’ additional: money coming 
| from. the line changes as far as the. pipe line i ig concerned. ; a AS 


_ As to. relocation, the contracting officer Says: 


| “The ‘tank relocation is definitely more accessible than the iecutlon shown ou 
the wor king drawings. It also saved you ‘from. removing four trees, 


“Concerning the alleged i increase in length of. the drain line f from, the: 
water tank from. 100 to 140 feet : oo) an oe 


[ o. it Mr. Pat Barkley was instructed a ss e verbally on Oanbee 14, 1960 
| to stop. the drain 120 feet from. the manhole. 8 ee This ‘is part of the lump 
sum bid for the tank and no ‘separate payment is justified. The plans eall for 
approximately 100 feet. Bor aa and we consider 120 pneet to. be approximately 


- 100 feet. 


In this same letter, concerning: the coritractor’ S request ‘of: October 
25, 1960, for. adjustments due to alleged changes 1 in Pipe flanges, etc., 
| ‘the contracting. officer states, in pertinent part: “ 
+ % & We will. not pay the freight costs or handing charges for 3 you to ‘ship 
a few extra fittings ay ay from the eps | 
Alo Fk, Fo hs ys Shigeo A, 
Co ‘Ie. you backfilled any lines eters this ‘ihe: [testing] you are seepunaibie 
‘ to make any corrections without cost. to the Government. (Items Il 1 and 2) ~ 
pied >= there was actually a small reduction in the. length of the pipelines 
from those shown on the plans and that the. specifications call for the testing 
‘of the lines prior to backfilling, we see no justification for the twenty day ex-- 
‘tension in your. contract ‘time. ‘However, a concession in time is being made in 
changing our stop order ‘to close..of business on ‘November. 18, (1060. Bee our . 
letter of December 8, 1960. | : 
~The contractor ee oy letter cae iD eee 16, 1960. if 
the shoe were. on the other foot, and the Government’ were contend- 
ing that these were final desisione under. the “Disputes” clause, from 
_ whicli the: contractor’ had not. taken. a. timely. appeal, we would hold. 
for the contractor, as we have in-similar cases.°.: We } Pore! ve no. reason 
for being inconsistent with those rulings: in. this case. bkak 


* Concrusi0N ae 


“The: Goce: is. enanded: to: the contr acting a for prompt ‘ ise 
suance of, and | furnishing: to the contractor, F indings of Fact. and 
~ Decision concerning the claims of the contractor as stated in its letters | 
dated November 12, 1960, November 7, 1960 and summary ‘at the end - 
-. thereof, November 5, 1960 and summary attached thereto, ‘October 
ey 1960, November 1, 1960. and summary eae November’ 1, o 


. 5 General aaodeuting: Company, IBCA-188 (September 21, 1960), 67 LD. 944-347, ~60-2- 
BCA par. 277A, 2 Govt. Contr. par. 539; Central Wr rene, Corporation, fu. 4, supra. - 
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April 6, 1961. 


* 


1960 (Water Tank) and summary attached ‘hiaieto," copies of viliich, . 
letters were included i in its brief attached to its forma] notice of appeal ~ 


dated January 18, 1960. (‘The contractor may. ‘then appeal. further a 
~ ifhe so desires.” as - 
: ae - Taromas M. Dunstoy, mu ember, 
We concur: | Seg Be 
~~ Paut H. Gantt, Chairman, oe 
oe OHN J. Hynzs, Mu ember. 


— 


"APPEAL oF WELDFAB, INC, eae G 


‘IBCA-268° Decided April 11, 1961 


Contracts: Appeals—Rules of Practice: Appeals: ‘Dismissal | | 
Board will not: ‘dismiss appeal in situations where action of appellant does not. 


- indicate ‘an. intention to abandon appeal, and issues are determinable from 5 | 
~ notice of appeal, findings of fact and: decision. of contracting officer, claims — | 


2 Of appellant and evidence submitted Dy: it prior to contracting officer’ S . : 
"decision. | , oo a 
; “BOARD OF CONTRACT APPEALS. 
- on [ anuary 30, 1961, appellant. filed eee witht the. Boards ae 
a timely appeal oon the. deciice and findings of fact of the ae 


af ing officer of January 10, 1960. The i ial was routed by. the Board = 2° 


. obo the proper channels. 


On April 4, 1961, pasidiamak Gouineal ued és iene: the appeal | 


=, because appellant failed to “specify the portion of the findings of fact . “a 


-or decision from which the appeal is taken, and the reasons why the 7 
findings or decisions are deemed. erroneous.’ ” 2 | | — 
~The. Department. Counsel further states j in the motion : as. s follows: | 

. 4 By certified. mail dated March G 1961, the contractor was furnished a. copy 
of the appeal file, and at that time was advised that al “motion to dismiss the appeal. 


would be filed unless the contractor complied with the regulations and specified | 
: the part. of the findings or decision. which are deemed erroneous. 


5. By telegram received March 30, 1961, the contractor advised that it ‘feels. a 
cA “sufficient evidence has been forwarded to your , Office. Cok the ‘Department, ee 


. Counsel] for evaluation of our claim.’ * 


The notice of appeal utilizes. the oiseeeed form ee sippesits ages 
| ” Appendix T to the rules. governing the. oo before the Board, ete 


immediately following 43 CFR 4, 16. 





: 1 While the ites of appeal - should havé betes: feansmitted through: the ebitednting or- | 


- , ficer,. this defect is: not jurisdictional and, in the absence. of any grounds: for considering 

_ . that the Government may have been prejudiced thereby, is not a sufficient reason for dis- 
' missing an appeal in the circumstances here inyolved.. Bushman Construction Company, .- 

IBCA-193 (April 23, 1959), 66 ID. 156, 157; 59-1. BCA: par, 2148, 1 Govt. Contr, 312, 


819, 824, 674N, citing. Larsen—Meyer Construction Comat ere one feo . 
1958), 65 I.D. 463, 465, 58-2 BCA: OR: 1987. : : . 

/ 248 CFR 4.5. : +: Tige SPEIER BA ae 

_  §The Siecle was emer aay to’ the Department Counsel. It bac in sare as stoliews ie 
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“ 


- Iti is true that appellant has not ¢ expressly. stated any. “specific cir 
| cumstances and the contractual provisions involved.” But the Board 
- interprets the telegram of the appellant which is set forth i in footnote 
3 as making his: pre claims and submitted. eae are of the 
appeal. _ | : a 
“Appellant : is not fepresenitad by counsel. 
The cases cited by Department Counsel are not. ee to the in- 
stant situation. In Henkle and. Company,* the Board found that the — 
appellant “abandoned its appeal,” and there was “complete inaction — 
‘and silence on the part of the contractor for a considerable period of 
time.” InZ. NV. & BR. Corporations appellant, represented by counsel, 
stated that “additional facts and details * * * will be submitted by 
- following separate letter. No additional material of any kind was 
submitted, and neither appéllant nor its counsel opposed the motion | 
sa ‘to dismiss.” _ Consequently, the Board. concluded that the appellant 
_ abandoned its appeal. The further cases, Raymond J. Hansen, — 
 A-28582 (September 29, 1960) ; Grover D. Barton, A-28404 (Septem- 
ber 19, 1960) ; and Tinnes D. Williams, A-28522 (October 8, 1960), 
do not concern ‘contract appeals, but land eppey yaar different : 
rules of practice. | | | eae 
 - Thus; the instant motion falls within the compass. ie our r decision id 
in Conia: pe tate Company, IBCA-188 ee 15,- hears - 
where we stated ; | | ; 
. | Appellant, on the. other hand, has not submitted any statement to the Board 
“except, the appeal ‘letter of December 22, 1958. That appeal letter, when read | 
together with the claim of. appellant meets. the minimum requirement of the 
notice of appeal. The Armed Services Board of Contract Appeals considered 
- the appeal of George C. Tapper Company [ASBCA No. 5871, July 14, 1960; ef. 
Whyte Construction Company, IBCA-204 (October 3, 1960) J on the record, de- | 
spite. the fact that no complaint was filed, and despite the fact that appellant 


was “notified on three differ ent occasions of the requirement for the filing Of & 
complaint. 2s 


For the reasons stated above, the motion to dismiss i 1s denied. 
| : Pat H. Gann, C hatirmean. 
We concur: 


Tuomas M. Dene, Mu ember. 
Joun J. Hynzs, M ember. 





' “Ref is made i: our iaiecteue ouneeree tien .at which the writer: indicated the position 
taken by Weldfab regarding the above claim. Weldfab: feels that sufficient evidence has 
been forwarded to your office for evaluation of our claim. We do not deem it necessary 
to appoint an. attornéy:regarding“this’ matter... .We-would-appreciate. your office: giving. us 
a fair evaluation of the evidence submitted and will abide by its finding. Pe ae _ 
*IBCA-—212, September 15, 1959, 66 LD. 381, 59-2 BCA par. 2331. ne 

°IBCA-201, cRemtemher 21, aes 


“ 
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APPEAL OF PRODUCTION. TOOL CORPORATION 
‘IBCA-262 sO - Degtded April i, 1961. 
Contracts: Appeals—Contracts: : Contracting Officer 


Where a letter from a contracting officer does not finally dispose of pending 

claims. and does not -place the contractor on. notice that a decision under 
the “Disputes” clause is intended, an appeal taken.from. such letter will be 
remanded to the eonerace De officer for issuance of aneiee of fact and 
- decision, : 


Rules of Practice: ‘Appeals: Effect of 


Additional: claims as to furnishing of notice by contractor, first presented 
ae after appeal and not considered by contracting officer, will be remanded to 
contracting officer for issuance of . findings - of fact and decision. 


Contracts: Notices—Rules of Practice: Evidence—Rules s of Practice: 2 
| peals: Dismissal bine | se. 


“There is a strong presumption that. a notice by mail, peonenly ‘Hanped, | ae 


addressed and. mailed, was received by ‘the addressee. Denial of receipt ~ | 


~ by the Government does not successfully. rebut. such presumption, but. creates : 
an issue of fact, requiring. denial of a ‘motion to dismiss the: appeal: 


7 BOARD OF CONTRACT APPEALS 


| ~ Department Counce in his Statement of Government's Position ' | | 
and Motion to Dismiss, dated February 6, 1961, as supplemented on 


March 28, 1961, y has moyed for dismissal of this appeal on. 1 Ewo sana | 
merely»: o 3 7 
A That the contractor . failed to give 9. timely: notice of the cause of | 
delay, as. provided by. Paragraph B-8 of the invitation for bids. ote 
2. That the appeal was not timely filed... : | 
oe B-8 reads as follows: | 


Provided. further, that. ‘the eotitractor: shall not be Garded with liquidated 
“damages when the delay in shipment.is due to excusable causes as defined above 
' in Subparagraph. (c) of this clause, if the contractor shall notify. the contracting 
officer in writing of the cause of any-such delay, within 80 days from the - 
-. beginning thereof, or within such further period as the contracting officer shall, 

prior to the date of final. settlement of the COME GCS, ng rant for the giving of such 
| notice. (Emphasis added. ) oe 


-Itis the position of the Government at the date of annie sotlainent -_ 
was. July 1, 1960, when the.final -payment voucher was. approved. by 
the contracting ae or at the latest, July 12, 1960, when final pay- 
- ment wasmade. The contractor protested the deacnon of liquidated 
damages of $2,720.00 by letter of August 5, 1960, describing the devel- 
_- opment of the steel strike in 1959 as one of the principal camses of 
ely: ‘The Government claims ue this letter of; Peneut; y 1960, was = 
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the first, notice received from appellant. concerning. any, ‘excusable ay 


cause for delay. 


The contractor - since produced. (with *t8 letter of February ‘ of, ead 


an - 1961), copies of letters to the contracting officer, dated June 23, 1959 
and. September 17, 1959... ~The Government has denied, through De- 


‘ partment Counsel, that. it ever received the originals - of these two 


letters. The letter of .J une 23;. 1959, ds clearly. a notification. of delay - 


due to the impending nationwide: steel strike, and attaches a copy of 


_a letter dated June 18, 1959, from a supplier, to the effect that deliver- -— 
— ies of stainless steel and naval bronze cannot be made prior to October 


41,1959. The ‘required contract completion date was — 8, 1969. oa 
I was actually completed December 22, 1959. | 
| ‘Department. Counsel cites the case of Rhode I stand Tool “te - 
v. United States, 130.Ct. Cl. 698 (1955), for the proposition that the _ 
date of receipt of acceptance of a bid rather than the date of mailing | 
of such acceptance, is controlling as to the consummation of the con- 


tract. -We do not consider that decision to be. pertinent to this case, - 


which involves a question: of fact as to whether a letter was delivered _ 
at all, rather than a question of law as to whether the date of ane. se 
or the date of delivery ofaletteriscontrolling, = c 
To make the distinction in another. manner, if the mntnacto® S. 


“is letter of June 23, 1959, had not been delivered to the contracting | : 


officer until J uly 13, 1960, the Rhode £ sland Pool ¢ Tompany ¢ case might a 


be applicable. 


Generally, and in woe ail rere fares thers j isa strong 
presumption that mail — matter, proven to have been properly 
~ addressed, stamped and mailed, ‘was received by the addressee.’ This 


| presumption is strengthened by a showing that such mail was not | 
returned to the sender, although the envelope bore the return address 


~ of the sender.’ ‘Also, the fact that other letters, addressed in the same - 


> way, were delivered, i is for consideration 3 in the rise of the presumpion.* 7 


- Furthermore, it-is widely. held that denial of receipt of mail does not — \ 
a successfully oe the peewee but creates 2 an issue of fact.’ are 


ay 234 C.S. 8. fyidence See. 1368 ee xteiaive: list ee cases. elted ender note 80, p. Trt ‘ie ; 


' Emseco Manufacturing Company, IBCA-66. (April 6, 1956), 63 LD. 92, 95. 


2 Cotumbia Finance Company v. Worthy, 141 A. 2d 185-87 (D.C. Mun. App.. 1958). 

8W. B. FOR & Company Y. Seourity. National Bank, (84. S.W. 24 863-89, 16 Tenn. 
App. 414 (1988). . 
4 General Motors Acceptance Corporation Ne: dmerioak  Bpunoe: Consaia: 50 F, 2d. eat 


. 803° (Fla. Cir, 1931), cert. denied, 284 U.8.. 676 (1931) ; ; Loving y. Allstate Insurance _ 


. Company, 17 Tl. App. 24 280, 149-N.H. 24 641-44 (1958) ; Firat National Bank a Denver sh 8 


oom ¥. Heneing, 112 Colo. 528, 150 P. 24 790-94 (1944). 
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April 17, 1961_ 


= ” cphiare being | a. “substantial issue of faterial fact concerning. the 2 x | 
fumishing. of the notice of delay, the appeal will not. be dismissed ON: ae * 


"motion. | ae: a 
The second. sroiilta teen for dismissal j is that the appeals was oe 


i. Pe filed. The contracting officer, in his letter of August 29, 1960, 2 


, replied to the contractor’s letter of August 5, 1960, by. saying that that - 


~~ letter was the first notice given by the contractor as to the cause of = 


delay. In the next paragraph the contracting officer quotes the con- 

" tract requirements for notice of delay, and the final paragraph. ofthe 

contracting officer’s letter (which. has been alleged to be his decision ~ 
% for the purpose of this appeal) , reads as follows: oF | 


"inal payment on’ this contract. Was made to you on July 12, 1960, ‘as 5 indicated 


by: ‘the date. shown by the Regional. ‘Disbursing Officer on the. final. payment, : a 
voucher. Since you did not notify us that you had been delayed by. causes which 


you believe to. be excusable; within 30 days from the beginning of such - delays” . 
or before final settlement was made, I have no authority under the contract to 
. consider: the excusability of the delays as. a basis for extending the contract 


Ae period. — "This situation. developed even though my letters of May 8, 1959, and a. | 


August. 18, 1959, referred you. to Clause 11 of the contract provisions regarding ste - hs 
, extensions Of the: contract | ‘period, in the event excusable delays had oie os . 


. encountered. 


The contractor tad far Seeded the: maximum Er 30 days for Ale <— ae 


a notice of appeal when it replied by letter of December 7, 1960, asking 7 


that the contracting officer “ * * * forward necessary forms and oe ain 


formation so that we may entera formal appeal. * * *? | 
By letter of December 80, 1960, the contracting officer acknowledged 7 


_ receipt.of the contractor’ S letter of December 7,. 1960, and.states “ * **— &. /- 
- I have: treated: your letter as a notice of appeal aad have: notified the - 


Interior Board of Contract Appeals to that effect. * * * I am enclos- _ 
. ing a suggested form for an appeal and a copy of the Regulations | os 
the Interior Board of Contract Appeals.” — S. _ 
. We need not be concerned here’ with the question. of netien the 
~ contractor’s letter of December 7, 1960, was timely, or whether it con- _ 
stituted a proper notice of pe since it is fairly obvious, in our . 
opinion, that the contracting officer’s letter of August 29, 1960, did not 
constitute a decision under Clause 12 “Disputes.” The rules and the © 


customary practice followed by the Bureau of Reclamation require 


much. more pea inclining Paes of fact, and identification of 


7 5 Of. Chieney—Cherf and Associates, IBCA~250 (November 14; 1960) ; 67 LD. 396, 60-2 = - r 
BCA par, 2853, 2. Govt. Contr. par. 620 (a) ; Monarch. Lumber. Company, IBCA-217 saa 


18, ee 67 eee ‘198, 208, ie BCA par. 2674, 2 Govt. Contr. par. 290. 
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. the dsitonte as a final aasaon: aswell asa cj poaeph directing the | 
. attention of the contractor to his right to appeal within 30 days.® 


_ . Under. these. circumstances, we find that the letter of August 99, 
1961, was.not designed as a final decision under the “Disputes” clause.’ 
| nr addition, the contractor did not produce’ or make claim concern- — 
ing his ae of June 23, 1959, and September 17, 1959, until 
February 27, 1961, or after the so-called appeal was taken, It follows 2 
that there could be no findings or decision ee that new evidence, 
as has been suggested by Department ee = 


Concnuston 


The appeal is ‘remanded to the contracting officer for prompt 
issuance of, and for furnishing to the contractor, Findings of Fact 


and Decision as to the claims of the contractor as’ described in its 


letters dated August. 5, 1960, and attachments, and F ebruary 97, 1961, 


with attachments, The contractor will have a further right of appeal | 


within 30 days (as to which no extensions may be. granted), after 
receipt of the one officer” S Findings of eee and Decision. - 


poe M. Donstox, Mu ember. | 
We concur: | 


“Pace H. Gann, Chairman. 
_ Joun J. HyYNus, Member. 





6 “Reehima tion, Instructions,” Part 176. “Contract Administration,” paragraphs’ 176. 4, 4, 


 1764.44(7), 176.4.4B, A sample format of findings of fact is illustrated at Figure 6. 


1 Bostwick-Batterson Company v. United States, Ct..Cl. No, 305-58 (December 1, sau0i! 
3.Govt. Contr. par. -112, 113; “Keystone Coat é& Apron Mfg. Corporation v. United States, 


"Qt: CL No. 524-56 (June 8, 1960) : Barkley Pipeline Construction, Incorporated, IBCA-264 


(April 6, 1961) ; ; Refer Construction Company, IBCA-209 (October 20, 1960), 67 LD. 457, 
. 60-2 BCA par. ‘2831, 2 Govt. Contr. par. 561; Central : Wrecking Corporation, IBCA-69 
(March 29,° 1957), 64 ID. 145, 57-1 BCA par. 1209 ; Gila. Construction Company, IBCA-79 
(September 21, 1956), 63. LD. 378, 56-2 BCA. par, (1074; Curtiss-Wright Corporation, 

ASBCA No. 6274, 61-1 BCA par. 2861, 3 Govt. Contr. par. 113 (1961). 

- 8 Barkley: Pipeline Construction, Incorporated, Fn. 7 supra; Tri-State Construction Com~ 
pany, IBCA-63: (February 26,.1957), 64 1.D. 38, 57-1 BCA par. 1074; ‘Wonder Fashions, 

Incorporated, ASBCA No. 4140 (February 15; 1961) ; ; La. Voie Laboratories, Incorporated, 
ASBCA No. 8796. Genuary: 8, Raat 59-1 BCA par. 2071, 1 Govt. Contr. par. Ate: , 


: tana. ‘ - 
| The Field ‘Solicitor ‘denied. the pees on. the, grounds that ‘the: Joss : 
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—_ | i | April 18, +1961 a ace’ ny 


° ‘CLAIM. OF. ALBIN D. ‘MOLOHON | 
) TA218 aoe Decided Aprit 18, 1961 


: Torts: Animals and Livestock - 


The United. States is not liable for’ the: death ‘of: trespassing anithale from 

/ poison on private premises;. where the poison was intended : for. the eradica-: 

~<.. tion. and-eontrol of predatory animals, and the’ Government, personnel ¢ on mot: 
- distribute: the poison in a. willful or. Teckless. manner. So he ES Ss 


“APPEAL FROM. ADMINISTRATIVE. DETERMINATION | 


t4ee03 


poke Ey Doe 


; which denied: is claitn i in rhe amount. of $2, 500 tor the death of two Pam 7 


, ‘Brittany Spaniels allegedly resulting. from. the consumption of com= 


| pound 1080. (sodium, fluoroacetate). placed. in an animal carcass by - : 
an employee. of the. United. States Fish and: Wildlife. Service. Upon. 
privately owned land of Henry Alera i in Petroleum. County, Mon; ce 


Nhe ey cee hao A, 


of property complained of. was not the result. of any. negligent, act © me 
| Or, omission of an employee of the Department. of the Interior; ‘and oe 


fs i that under the circumstances and the laws of. Montana, , the Govern: oa 


ment, ‘if, a. Private Person, would, not. be, liable for. the, loss: -com- i‘ bea 


= plained of. 


ayace 


> On November 19, 1960, dhe appellant, while driving on, the Winneté | : . 
| “Road in. “Petroleum ‘County, Montana, about. 27 miles, northeast. of 
Roundup, ‘Montana, entered. the property. of Andrew. Iverson, al-. aaa 


_ legedly with - ‘permission of the owner, to exercise his dogs and to do 
some hunting. _ The Algra property. lies west of the Iverson. property. : 
A division fence extending north and. south separates the properties. | 
Both: properties are’ bounded on the north by a County gravel road 


8: extending east and west. The appellant entered the Iverson property 


from the Winnett Road through a gate approximately 4,244. feet east. 


fe of the division fence of both properties. Approximately one-half of 


this distance from the gate on Winnett Road a trail leads to some 
_ haystacks. -There is no evidence of a trail from the haystacks’ west, 
to the fence. There is. a: gate in_ the division fence at this: point. 
The: dogs’ ‘were turned loose after entering the Iverson, property. It 
appears that the dogs were out of appellant’s sight for a short time. 
-. However, when he whistled for them, they returned from the adja- 
cent. enclosed ‘property of Henry Algra. After the ‘appellant: left 
| A the Iverson \ property, the: dogs. became ill and sabeequently died. 


68 LD, No. vB eae 


597093611 Ae S 
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» 


A carcass of an | ariimal treated with compound | 1080 was eid, on 7 7 
the property of Henry Algra; by an employee of the Fish and Wildlife — | 
- Service in accordance with a request of the property owner to protect. 

his sheep from coyotes. The program for the eradication and control | 
of predatory and other wild animals is conducted under the’ authority — 

~- of the Act of March 2, 1931 (46 Stat. 1468, 7 U.S. C., 1958 ed., ‘section 
- 496)3.. The bait was placed: on the Algra. proner ty: 2,022 feet: south 
_ oft the-imain entrance to this’ property “from the County gravel road — 
and 174 feet west of the division fence of both properties. - Acwarning 
: ‘sign was posted. at the: entrance to the pee property, at. the Sooty, >* 
| gravel road, mo 
"Tn his notice of apical of Ta anuary 25, 1961, the appellant predicates ey 


+ Ris: appeal on the: ‘grounds that the Field Solicitor erred. j in ‘determin- | 


ing that the appellant and his dogs were in trespass on the Algra prop- a | 
erty; that. the’ land” in question was well known as a ‘popular bird. | 
hunting : area; that: Government personnel were negligent, j in placing . 


the: ‘bait; and that the determination is contrary to the law inasmuch - cal 


as the Field Solicitor ignored the eee rendered. i in rf Laughlin Wee : 


Bardsen, 145 Pac. 954 (Mont. 1915). | 
. ‘The holding in MeLaughlin is distaeuishables 2 The landowner, 
a therein, was charged with knowledge that trespassers: awere ‘usitig his 
property beéause over a period of years they had made a well- ‘defined | 





mrs ple on the, property. . In excavating ga trench ACTOSS such Path : and 2 


eae tase Ea ee 








“reckless disregard for the: safety of others.” oy thé'instar : 
appellant has not shown. that: the jandowner had Imowledge. or had. 7 
t tolerated. ‘hunters’ on his ‘property. Although’ ‘the: claimant. asserts 


" claim. the: si 


in his letter of December 5, 1960, that “while on said ‘premises with | 


| ‘the. consent, of those persons in possession, thereof, a does. not. appear | 
: that: such consent was asked of, or ‘obtained from, Mr. Agra, a 
Ina a statement of Detémber 12, 1960, Mr. ‘Alg gra stated: es 
_ “Mr, Molohon. never: came to amy. place and asked permission: te hunt. oD. amy 
‘ land. If he would. have come to me and asked permission I would have told him» 
of the poison. nee : 
= a 1 The Act providea: onhe Seceh : of Agriculture i is apthor ined and directed to spotiaet - 
such’ investigations, ‘experiments,’ and tests as ‘he may deem necessary, in order to deter- 


miné, demonstrate,-and promulgate: the best methods of eradication, ‘suppression, or: bring- ar 


ing under control on national forests. and other areas of the public-domain as-well: as on 
‘State, Territory, or privately Owned lands of mountain lions, wolves, coyotes, bobcats, 
prairie dogs, ‘gophers, ground squirrels, jack rabbits;’and other animals injurious to agri- 
culture, . -horticulture,. forestry, animal husbandry, wild ,game animals, fur-bearing- animals, 


and birds, and for the. protection of stock and other domestic animals through: the sup-- 
. pression: of rabies and: tularemia in: predatory or other wild’ ‘animals ; and ‘to: conduct 
campaigns; for .the. destruction. or. control of such. animals: Provided, :That in.carrying 


out the provisions of this section the Secretary of Agriculture may cooperate with States, 


individuals, and: ‘publie! ‘and: private agencies, organizations, and: institutions.”*: The fune : 


. tions. of the~ Secretary. ‘of. Agriculture. were transferred to oe of the. ‘Interior. by 
Reoragintzation. Plan No. ii ‘of 1939 (63 Stat. 1431). . 


ch ene nee ate CLAIM: OF ALBIN _D._ MOLOHON | a; aha oe 
. oe, “April 18, 1961 ee See eee 


“The record ilso. ee that. the Federal employee posted a a warning ae | 


| sion on the gate. at the: County gravel road, where. normal, access was, 
_ to be anticipated to that portion of Mr. Algra’s property. 3 - 

On February :15, 1961, appellant, through his attorney, Poder: Moe, 

: J r., Esq; of Billings, Mont., submitted : a memorandum of law stating : 

| “In applying: the law to the above: ‘claim, wa: ask the: solicitor to consider the. 


line. of. authorities which impose liability. upon a a: landowner or persons acting 
through his. authority in cases where animals, though im technica] trespass, are. 


injured upon his premises where an. element: of, enticement or attractive nuis- oo 


ance is present. , 

: ‘The case of Beinhorn’ ‘We Griswold, a7: Mont. 679, 69 D-. ‘557; which is the ‘prime’ 
-- Basis: for the ‘field. solicitor’s ‘decision: in this case, recognizes’ that’ the element. — 
Of: invitation, enticement, allurement or attraction would require ‘a different ap-: 
: ‘proach, - The court. in. ‘this ‘case ‘said, at ‘page. 560" of: the: ‘Pacific Reports, as. 
~ follows: : | 


- “We think there is no > proof i in: ‘the record. which justifies the 2 application o of ‘tne ae 


- doctrine of invitation, enticement, allurement,..or ‘attraction..* * * The sound: : 


ness of the principles upon which the so-called turntable and. similar cases are ae 


: supported:i is not presented for:decision.” .» eee 
At As. recognized ; in a. umber | of. jurisaictions that 1 ey b lenidoenee ¢ or: persons 
“standing in his shoes” may. be. liable to animals injured. while ‘trespassing: on his. 
-land- where the. animals are Tured. on. these. premises sb an attractive condition. 
. Placed by. the landowner or someone acting for him. ' cca eae . 
| Appellant has ‘cited | various ‘authorities fo other yee 3 
which. Impose liability under the theory of enticement’ or attractive — 
“nuisance. © Appellant: has not submnittéed, nor “have we been able™ to” 
find, _any: “Montana, | Cases. ‘directly , on, “point, - This doctrine © was “not 
considered , in..the. Beinhorn. case. ‘Pecause: there was: no. evidence of, 
“record: justifying its:application.:’: 


Under: the ‘Federal: Tort’ Claims “wet? 2 ie. United. States is: Table 


3 for loss’ of property caused” by” “the. negligent: or “wrongful act. ‘or. : 
omission” of its. employees i in those. circumstances where. a private per- 
son would. be liable for. such -loss-in.accordance with’ the law of.the, 
place where the act or omission occurred, ue this claim must. he 
determined under the law. of Montana... a 7 7 e.g 
‘The Jaw concerning. liability, for i injury to ‘animals, trespassing on 
| premises of another is well settled j in the State of Montana. It is in. 
accord with the general rule as. Set forth, in. 3 Am. Jur. Animals. 
section 192, page 782, (1936) :. 7 


The owner ‘Of: land, enclosed. or ‘ttnenclosed, is noe in general: bound to: faae 
his premises safe for the trespassing animals of others. If, in the ordinary use 
E of tlie ‘property, harnr befalls. them, their’ ‘owner, by permitting ‘them’ to roam at 
large, is held to‘have assumed the risk of ‘such: injury, and so is ‘denied. any right | 
of. action on that account. This rule applies ‘to livestock: which stray fron fa 
publie range. -It- seems. that it is; generally speaking, immaterial. whether or not. 
“ the- common-law, rule as to. keeping, animals. from: straying: ‘is. in. force, Since 


+728 U.S.C, 1958 ea, see. 2671 ot seq. ead pose Ge 
aa és LD. No. 52 
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| where the rule permitting animals to roam is in operation, it has no ares . : 
effect than to exempt the owner from liability for ‘their trespasses, ‘and does 


- - not ordinarily make their entry ‘on unfenced. lands lawful so as.to: render the 


_ landowner liable for injury to them not.wantonly or intentionally: inflicted, and a 
7 arising from dangerous. places. or substances existing on his land... aes | 


In support of this text, Béinhorn v. Griswold, supra, is cited! Tn 
‘that. case, cattle wandered on defendant’s. unenclosed. property. and 
drank from an uncovered container containing a chemical, resembling” 
: water and consisting primarily of cyanide potassium, which ‘was used: 
. in mining operations. It was héld that the defendant was ‘hot Table 
| as long as he refrained from intentional or wanton injury. . ee 
. It.-is recognized. in. some jurisdictions. that, although. a possessor | 
fe of. land is not: bound. to keep. his. premises safe. from. trespassing - 
-. animals; he is ‘nevertheléss ‘bound. to: exercise reasonable ‘care’ and 
‘prudence were animals may. be enticed 0 or lured. on 1 the Jand, This 

“The cases ; cited. by eppellant have ‘been, Enea “They 3 are. diss : 
tinguishable from the instant claim: In them, the. landowners were: 
charged ‘with knowledge : that the poison. was placed where animals — 
were known to congregate or the poison was placed ‘near highways. 
2 Am. Jur. Animals section 128, page 785 (1986) states that the — 
- enticement or attractive, nuisance doctrine has been invoked : m | the | 
i following situations: ) 7 ae Pad é 


It is to be observed, however, that: in oat of the « cases eho this ‘prineiple . 
ig applied, aut the dangerous. excavations for injuries from. which ‘the land-. 
_ owner ‘was held responsible | were “usually: immediately adjacent: to a highway . 
and in a place which the owner knew was frequented’ by ‘stock running ‘at large, << 
or were, in ‘effect, baited by the presence thereabouts of corn or other. substance. 
attractive to ;cattle and: Naturally. calculated: to lure them: into danger: eee an 
Liability in. this class of cases may be based on negligence, which is determined. 
| by the question whether- or. not a person exercising: reasonable care and prudence 
- would apprehend injury to animals s bys reason of 1 the character of the attraction, 

| erection, or excavation. nS : | ; o 
| “The facts i in the instant claim are e not analogous to situations where 
| 7 the attractive nuisance doctrine. has been invoked. 
| ~ Generally, a landowner has no right unnecessarily to Pat espa. 
* ing animals by deliberately putting out poisoned food, but where the 
poison is for another purpose the landowner is not liable. The rule 
 ° in this respect is stated in 3 @. J. 8, Animals section 213, page | 1830 
eae (1936), as follows: oe t pea oe 
. An. owner. is. ‘not. liable: for ‘death, to. copa: animals from, poison. on. eo | 
e, premises. where the poison was intended for another purpose, and. -he. Was. not 7 
guilty of gross or. wanton negligence. , -. 
See Lenk'v. Spezia, 213 P.2d 47 (Calif. 1949) Ja canes 'v. Ht Tole, 2 ou Pp. 
— -9d:925 (Calif. 1949) 5 Louisville & N.R. oe v. dei ins ae S.W. = 3 


od 1015 oe 1948). 


Roan 5. CLAIM OF RICHARD w. HaTcH = 7 
ee ea April 27, 1961 to tn SE ae, art 


This Departansnt has held that the duty owed by the Government t to 
‘the owner of an animal is to avoid injuring it willfully. or recklessly. 


£. Pennington, TA-201 (September 14, 1960); John B. Hughes, ae 


- ‘F-T14 (May 24, 1955); John W. Murphey and Winston: Wheeler, ; 
— T-626 (April 20, 1954); 2. f. Sheffield, T-145 (February 1, 1949). 


The appellant. has not shown. that the killing of his dogs was com- 


- mitted in a willful or reckless manner or with deliberate. intent. _ Nor: ) 


a does the record. support sucha conclusion. — 


In the absence of statutory imposition, recovery: for ieee dani 
age resulting from insecticide or vermin operations conducted by the. 
Government generally have been denied. Annot., 25 A. L. R. 2d 1057 | 
(1952)... | — 
From a careful er of lie. record and. examination of muthore | 
ties, I reach the conclusion that there is no liability on the part of 
the Government for the death of appellant’s dogs. . ees 


Se >: Frvan ‘DererMINATION cy Bes a? 
| ‘Theretores the determination (T-D-B-41) of the Field Solicitor, 
denying t the claim of _ Albin D. Molohon: isaffirmed., = — 7 


“Epwarp Ww. ‘Fistiur; 
| Deputy: Solicitor. 


| ; CLAIM, OF RICHARD Ww. ‘HATCH - 
TA-215 i iach oe a | Devided April a7, ‘1961 
- Claims against ¢ the United States: Generally 


a The Department. of the Interior does not have authority to consider, ‘ascertain, 
ane adjust, determine, settle and compromise any admiralty claims for. Llgun 
| ‘property losses suffered by a Government amplayee © on. a ee vessel. 


Rules of. Practice: “Appeals: ‘Dismissal 


Claim must be dismissed since the Federal Tort Claims Act exeau admiralty | 


claims. - Neither the Suits in Admiralty. Act nor the. Public Vessels Act au- | 


| thorize the Secretary of the Interior to consider, ascertain, ‘adjust, determine, - 
settle, and compromise admiralty claims caused by a public ‘vessel of = 
Po “United: States. | Poy 7 : | 


APPEAL FROM ADMINISTRATIVE DETERMINATION a 
On rn anuary OA, 1961, the Acting Field Solicitor, hae Rajion, ‘ 


7 : denied 1 the agin in ‘the amount of. $180. 98 of Mr. Richard W. Hatch, — 


an employee. of the Fish and Wildlife Service, for personal, property 
‘lost i in the sinking of the M/V Mackinaw. | 

| The claimant has timely appealed from that determination by letter 

of ‘February 23, 1961. In his’ appeal, claimant: he in Party, as. 


= follows: 


a A-J-3. 


. 118 . DECISIONS OF ‘THE ‘DEPARTMENT oF THE INTERIOR [68 LD. 


._. The cases cited to show Srecedeut for remedy ander. the Public Vessels ‘Act 
| ‘illustrate the ‘action taken ‘by: 2. private citizen or corporation to recover damages 
: ‘caused by. a public vessel. There: appears to be: no precedent fora federal em- ; 
| ployee, sailing aboard. a government: vessel in line of duty, recovering damages 
7 to personal. property aboard the same vessel suffered asa 1 result of an accident a 
| involving this vessel only. ae 
_ The intent of the, Federal Tort Claims Act. is s clearly to arora, a means of ; 
relief in cases of small claims against the gover nnent at minimum cost to both 
- the government and the claimant. Consideration of my claim under the’ Federal 
>. Lort Claims Act. would clearly be in the best: inter ests of the governiuent. because ’ 
he cost to the government of: processing an ‘action in admiralty would -be out of 
proportion to the value’ of the.claim itself. The same is true of the. cost to the — 
- Claimant. - I conclude, therefore, that justice could best be. served and the interest 
of the United. States. best pr otected by consideration of my claim under the Fed- je: 
er ral Tort cree Act. . 7 os 


x: Facts a 
oo ‘Monday; Fi une 20, 1960. at about. 3 00 a. M., ihe M/ Vv it aoibinann; | 


a vessel owned and operated by the Fish and Wildlife Service, struck 


rocks off Circle. Point in: Taku Inlet, approximately 10: miles. —=_ . 
east of Juneau, Alaska, and sank in 50.to 60 fathoms of water? 
The claimant, a. Fishery Research Biologist, was.on the ooal: on 
- official duty. In a memorandum. to the ‘Acting Field Solicitor of 
- November 10, 1960, the Administrative Officer or the Bureau of Com- 
mercial Fisheries i in J uneau, Alaska, describes these duties as follows: | 
- Dr. Richard Ww. Hatch was. the: immediate, supervisor of the particular. re- 

- gearch project,. for the accomplishment of which, the ‘vessel was necessary and 
'. which it: was engaged in at the time of the accident. However, _the. rules of © 


this Region are that the Master of the vessel is in command of the vessel at any 
time that it is’ at ‘sea.. The Master. ‘directed that Dr. Hatch. and /Mr.. Hurd, a 


temporary employee, go. below deck and obtain rest so that, when their respective z 


ay watches. came. up they would ‘be ready to assume respousibility ‘for the vésse] 


during that period of time. - Dr. Hatch and Mr. Hurd were asleep. below deck - 
at the time of the accident. — | co , 
The minutes of the meeting 0 of the Regional Safety Committee of 
| -Atigust 10, 1960, state, im part: tag! aes cea 7 
: ‘There: appeared to be no question ‘that the fact. ‘that the Master-Bngineer fell - 
-asleep at. the. wheel constituted , a, “neglect of: duty”. * Rae +3 . | 
The conclusion is inescapable from a reading of the ‘retord: that the . 
neglect’ of-duty was. the: proximate cause of: the. singing, | since. the i 
a -Engineer lost control ofthe vessel - 0. 5. : | 
The M/V ackinanw “was a 52’. vessel ads in coastal, waters of : 
= “Alaska primarily in ‘connection with * * * [the]. research program - 
ae [of the Bureau of Commercial Fisheries, Fish and Wildlife Service]. 





cee “a'Dhe M/V ‘Mackinaw was €n route. in eouatal waters to: ‘a fisheries’ eaebicee: area. 

. 3 The record also contains a. copy of a memorandum for the files by the. Acting Regional 
‘Director, Bureau of. Commercial Fisheries, ‘of Juneau, Alaska, of August 29, 1960, in which 
he states that he “suspended” the Master- Engineer ‘for two. weeks without pay and Te 
. duced” him “‘in grade to 1st Assistant Engineer.” : pits” 68 


Ay ea - CLAIM: oF * RICHARD W. HATCH vee: TLIO 
ae = April 27,1961 ©. ge 


= es cargo cee would. generally. be limited. to the trans: o | 
portation of supplies moedoa: for performance of. research, work.” 4 


Ih ‘Non-arenicasmzry or ‘THE “Fepuran ‘Torr. Craras Aor _ 


| The Federal Tort Claims Act j in 28 U. S.C., 1958 ed., sec: 2680, cori 
: tains 13 classes of cases expressly excepted from the ponee of j Juis- 
| diction under the Act® Among. these’ exceptions is the following: 


i (a) Any claim for which a remedy is, provided by. séctions 741-752,° 781-7907 — 
ee of Title 46, relating to claims or suits in. admiralty against the United States. a 


is ; Consequently, if. the Fish and. Wildlife vessel. “M/ V Mackinaw is a 
“public vessel” within the meaning of 46, USS. Cs 1958 ed.,. sec. 781, 


this Department. would. have no jurisdiction. under the ‘Federal Tort | - | : 
Claims Act, because the Public Vessels Act would then provide they aa 


ae and an exclusive one vat ‘that, 8 remedy, 


“oo “Pustic Vassar 


; “The. Publicy, Vessls Act does: not contain a ‘defnition of © “public 
weal? » However, the case law establishes well that the: “operation — 
sand control by the: United States”. criterion is the. determining £ factor ae 
ci as to whether or‘not a ‘vessél i is a “public vessel.” f., | 


In oe following cases a vessel. was. held to he a: .publio vessel : 


“Rodrigice v. United States, 204 F. 24 50S (3d Cir, 1958)’; aredee ees 
“owned and operated by the United States Army Corps of Engineers: *~ 
_ Thomason v. United States, ‘cited supra, fn. 8: tugboat Teased - 
from, private owners, which: was: operated. by the United States in _ - 
| the European Theatre of Operations. : Se Fe 
“Canadian. Aviator Ltd. vi. United States; 824 U. SS 215 (1988): i 
Se Navy. patrol boat. ose 
Conners Marine Co. ‘YY. Petterson  Tignierase: and- Towing. Corp. ee 
60. F. Supp. 960 (S.D.N.¥., 1944): Stakeboat “provided” by F the. oo 
‘United: States. for mooring purposes: in the’/harbor.) . 9: ts 


i _ ‘Hence, we are In full agreement with the conclusions reached in 
- Rudolph Sundberg, T-557 (October 6, 1953) > | om a 


- Thus, while the term “publie vessel” has not. been denned: it has -been- saute 
to many. types or” vessels: ‘operalted by any of” several agencies of: ‘the United : 


xs Memorandum of Chief, ‘Division of: -Aéintnistvation: ‘Bureats of Coimmereiat Fishertes, . 


oe rs and Wildlife Service, to Office of the Solicitor, of April: 6, 1961. 


. 5 Repsholat v. United States, 256 ¥. 2d T65 (7th. Cir. 1958) ; Somerset Seafood 06. v. 
-.. United States, 198 F.2d 631, 633 (4th Cir., 1951) ; Robert. Gerwig, A Decade of Lean 
Under the Federat Tort Claims Act, 24 ‘tenn. L “Rev. 301, (802-3 on oe : 
~ @ Suits in Admiralty Act, 41 Stat. 525- : “i 

-. 7 Public Vessels Act, 43 Stat. 1112. “3 f a are: 

8 This section. of the ‘Federal: Tort Claims: Act “gtronaiy”. ‘indicates Hy ‘congressional 
policy to keep the enforcement of all maritime claims in- the admiralty courts as distin- — 
| guished. from other classes of suits in which the United States has consented to pe sued." hae 
‘fhomason v. United States, 184 B, 2d anes 108 (9th Cir., eeals 
- a Of ibid. Reta . 
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| States. . I cannot t distinguish between the “Dennis Winn”, operated. ee the Fish 
and Wildlife Rervice). and the boats held » to be publ vessels” in ‘the cases. 
cited. ee : 
The same reasoning fepliodt to she M/ Vi nalanain Wea agree ao 
the conclusion of the Acting Field Solicitor that the M/V Mackinaw 
is a pao vessel” within the meaning of 46 U. S. C., 1958 ed., sec.- 
oe 31... 
Tv Rear Avamuapu Unper Ponure Vessnus eo 


Sines we have soneladed that the M/ Vv M adhinan is a a “public. vessel” | 
it follows that this Department i is without jurisdiction to decide the 
claim under the Federal Tort Claims. Act, since 46 U: S. C., 1958 ed. a 
sec. 781 providestheremedy? 

The Public’ Vessels Act’ contains no sountarpart a to thé adiminis- | 

‘trative authority ; given to the head of the Department i in the Federal 
Tort Claims. Act, 28 U.S.C., 1958 ed., sec. 2672, to “consider, ascer-— 
tain, adjust, detannine: and; acttle’ any. claim for money. damages of 
= bari or less. against the United States.” : 
The provisions of 46 U:S.C., 1958 ed., sec. 749 are “hot available | 


or for the adjustment or settlement: of the instant claim, since the M/V 


‘Mackinan does not fall within the definition of “merchant, vessel” 13 
| as used in that section. ; 7 Re og INE Se 
Hence, no administrative. aaa atilenient: ‘or compromise 


E ‘concerning the instant claim can be made by this Department under : 


- the Federal: Tort. Claims Act, the Suits in Admiralty. Act, or: the . 
Public Vessels Act. | . 
| te Nv. ‘Darerurwation | 


‘The determination of the Acting Field Solicitoz, Anchorage, nee 
Region (T-A-J-3) is affirmed. ‘However, the determination : is modi- 


5 fied to read as follows: 


I determine that ithe claim of Richard Ww. Hateh is dismissed 1 tor jag. of 


jurisdiction. 
" Bpwarp w. ‘Fisher, 


a aCe : Deputy Solicitor. 





ie, 46 U.S. C., 1958 od: sec. 781, provided for Ubel in saniteaity. or Amipleatse. of the United 
States, as follows : A Libel in personam in admiralty may be brought against the United 
States, or. a petition. impleading the United ‘States, ‘for. damages caused by a. public vessel 
of the United States ©. 9 %,". .. 

. Some federal. agencies have express statutory authority to settle or “compromise ad- 
miralty claims, e.g., Secretary of. the Navy, 10 U.S.C., 1958 ed., sec. 7 622. eh 

4a“The Secretary of any: department -of.. the Government of the United States a “. * 
having control of the possession or operation of any merchant vessel : ‘are, and each is, 
- authorized to arbitrate, compromise, or settle any claims in which suit will lie ‘under the 
provisions of sections 742, 744. and 750 of this title. [461" = =. «2... - 

Bs Oalmar Bteamebig. Corp, v. va States, ; B45 U. S. 446 (1952). ee 


 deay | “ESTATE. OF: WHITE. HAT» (PRANK WwooD OR Woops). ely ee 


. ey A, 1961 | 
ESTATE OF WHITE ‘HAT (FRANK Woop OR woos) | 
IA-1194 a | Decided May 1, 1961 


Indian Lands: Descent: and Distribution: Wills 
The modification of a probate order by an Hxaminer of Inheritance with re- 
~ gpect to the allowance of.a creditor’s claim does not constitute reopening 
-. of the ease in regard to the determination of heirs; and denial of a petition 
- for rehearing on the latter point was proper when the time for filing such 
petition had expired almost two years before the denied petition was filed. . 


APPEAL. FROM AN EXAMINER OF INHERITANCE 
j BUREAU OF INDIAN AFFAIRS 


aie Sutton (Thurman Whitehat) has appealed to the Secretary 
7 of the Interior from.a decision by an Examiner of Inheritance dated 


| April 92, 1960, denying his petition for rehearing i in the matter of thet: “ 


_ probate of the estate of White Hat on Frank Wigod or Woods), deceased 7 
; Arapaho Allottee No. 2283.. ph | 
— Inhis original order dated J uly 11, 1958, sah iaaninet dipper - 
a will which the decedent had. exdented. many years prior to his death © 


and determined the heirs according tolaw. The order. was issued fol- . _ 
lowing a hearing held on June 25,1958. Appellant received a notice of — 


_ this hearing but did not attend. He states in his present-appeal that he. 
‘missed the hearing because of illness in: his: family. | Appellant: was |. 
duly notified of the July 11, 1958, order.and of his right to request.a — 
rehearing within 60 days of the ‘dats of the. order. ‘Such: procedure 
is in accordance with the regulations (25 CFR 15. 17 ). His petition, : 
dated March 7, 1960, was not filed until April 1,.1960, almost two years’ 


- from the date of the order.. No explanation is given for the failure to. : 


petition for a uarweanais me the 60- ay period stated 3 in Phe: 1958 7 
order. : 2 - 
The iM oaninak denied: genelienva tee for a ee on. ale : 
ground that it was not timely filed. ‘This decision was correct and the. 
only one possible under the circumstanees. | : 7 
Appellant sought to obtain the requested ee on. he aceane 
| that the-case was reopened by a. modification. order issued by..the Ex-: 
-aminer on:February. 5, 1960.. The purpose of the modification order. - 
was to make a technical adjustment. in. the. allowance of the claim of. — 
W. R. Galloway so that distribution of the estate could; be facilitated. 
‘This inno way affected the claim:asserted: by appellant. and: is not. 
cited by himasa basis. for:appeal.: Itis true that.the notification. given. 


to'interested parties in connection :with the modification, order advised . es 


~ them of their. right to request a rehearing within 60.days.- “However, . | 
_ the reference istoa ae on the © question of the modification:o order | 
Sty 597098612 ea oe eee 2 ee 
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and did ae ‘reopen. the. case for the consider ation of t other questions, 


‘suchas the determination of heirs: ° 


_. Therefore, pursuant to the ie oe to thie: , Solicitor by 

- the Secretary of the Interior (Section 210.2.2A (8) (a), Departmental 

Manual (24 FR. 1848) ), the decision of the Examiner denying appel- — 
lant’s petition _ a ence ae 1S affirmed, and the appeal 1 Is dismissed. ‘e 


“Epwarp W. Teta. a 
| — Deputy Raiatr. | 


| “ESTATE. oF JAMES OLIVER BUTLER DYER 
| TA-1159 ; sie ce . Decided May 1, 1961. 


Indian Lands: These: ani Distribution: Claims Against Estates 
| An agreement. relating to restricted Indian lands which has: “not been given: 
_ departmental ‘approval | is null and void, and a claim based upon it ikon 
not be allowed dc caaugick a restricted Indian estate. | | “ 


| "APPEAL FROM AN ‘EXAMINER OF INHERITANCE 
; ‘BUREAU OF INDIAN AFFAIRS © ; 


Pownce Dye has apecnied to the’ Séoretary ot the ites ee 
a decision of an Examiner of Inheritance dated July 31, 1959, denying 
_ her petition for a rehearing in the matter of the estate of James Oliver : 
| Butler Dyer, deceased Quinaielt Allottee No. 987. ee | 
"Appellant i is the divorced wife of decedent and; is sfetally | incom: 
pentent.. Her appeal, processed by counsel; is*from the disallowance. ~ 
by the Examiner ofa claim for a one-half interest in and to the pro-. 
ceeds from any sale of decedent’s own restricted Indian allotment, 
including @ one-half share in and to all proceeds from the sale of 
- moinerals or timber on such land. Appellant. stated in her claim that 
the. appraised. value of the land is reported at: $35,000, of which she 
- glaims one-half. Appellant. bases her claim upon a divorce decree 
and a purported assignment executed by: the decedent. : 
Appellant and decedent were. divorced.in the Giparior. Court. of _ 


| | King. County, Washington, on February, 8, 1955. The decree pur-— 


- ported to give appellant, who was the plaintiff 3 in the action, an un-. 

divided one-half interest in certain of decedent’s restricted Indian 
‘property, which was not his own allotment and. which was later sold, _ 
os, describing It as “community” property. The’ decendent was also — 
ordered to pay appellant $150.00 per month temporary support money - 
during the pendency | of the action and $100.00 per month as men Bg 
support money until the further order of the court. | ‘ 
Decedent did not comply with the court rae and: Gnuiieel for 7 


appellant instituted garnishment proceedings against an individual ie 


a believed to be receiving money from. decedent and a bank eee it was 
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ore May 4, 1961 Wes a 


7 thon ‘the fonda were e deposited. ‘During the mer a ‘thas’ 
_ - proceedings. and in an effort to obtain the benefits which had not been oat 
_. forthcoming under the court order, the aforesaid assignment was =~ 
ne agreed. upon. By the terms of this assignment, executed by. decedent s 
~ on October 14, 1957, appellant. was to receive an undivided one-half 


interest inall of the procesds from the sale of lands, minerals or timber: 


— from his own restricted allotment as well as from the other restricted . : 
Indian land which he owned. Appellant alleges the decedent received. 


- $13,250.00-as his share of the sale of the restricted Indian land de- — 
seribed in. the divorce decree, other than his own. allotment, of which | 


| : ub is claimed. that under the decree she i 1s entitled to $6, 625. 00° | 
‘Before the execution of the assignment the agency superintendent : 


had correctly indicated to ‘counsel for appellant. that’ the divorce. . 


2h court’s order. was not effective insofar as it applied to restricted Indian he 
property. ‘In the absence, 2S here, of specific legislative. authority tor. 


: adjudicate interests in restricted Indian land, the courts have no such’ 


— power. See McKay v. Kalyton, 204 U.S. 458 (1907 ). "The superin- . 


_ tendent, further indicated, however, that decedent. could: voluntarily 
make provision. for his former wife i in connection. with his restricted 
~ Indian property. Proceeds. from the sale of restricted Indian land» | 
turned over to the decedent by the Agency were, of course, thereafter — 


he subject to. disposition by him without Agency supervision. — at appears ee 
that from. such | funds the decedent paid the appellant $2, 500. 00 ‘on, = 


| November ie 1957, and $5, 439, 20 on. February 38,1958. e 
After decedent’s death on March 11, 1958, the Examiner, both | 


a: in the original order determining heirs anal in the decision denying a 


rehearing, took the position. that the purported assignment was of no 
force and.effect insofar as it attempted. to reach restricted Indian | 


property since it had not been approved. by the Department of the po! 


Interior. Appellant apparently contends that the correspondence had — 


ee | with the Agency concerning satisfaction of the. provisions of the. — 
divorce decree, including the Agency’s acknowledgment of receipt of a 


_ copy of the assignment, constitutes this Department’s approval of it. 


~The fact that counsel for appellant: were advised by the Agency that. : 


the matter of decedent’s providing support for his former wife could — 


be worked out. ona voluntary basis with him as far as his restricted “ 


‘Indian. property was concerned, certainly i is not approval of any agree- oes 


ment concerning such property which decedent might execute. Nor 


-» does the mere receipt of such an agreement and ‘acknowledgment - 
A thereof by the: Agency constitute approval of it? We must, therefore, | 


MOF, ‘Green Vv. Menominee Prive, ‘283° Us. 558, 570. (1914), -holding that anIndian, .. ....,., 
“> ogetit’s assent. to a contract would. not: suffice . asia substitute: for: the Approval’ required eaieg 


re law. 
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also. Gonelude: with | the. Examiner that the agreement was never 
: approved. | 
Since the assignment relates to lands ie idee the General 
Allotment Act of February 8, 1887, 24 Stat. 388, as amended, and - 

— since the assignment was not approved by the Department, it 1s s null | 
and void under the provisions of the cited act, reading : 7 a 
dans * And if any conveyance shall be made of the lands set apart and allotted 


as herein. provided, or any contract made touching the same * * * such con- | 
veyance or contract shall be absolutely 1 null and void: ek * O5 U. 8. 0. 1958 ed., 


§ 348, 7 
As regards the aieeeon. of the amount oe support appellant was owed. 
under the divorce decree, as the Examiner points out, the $7,932.20 
paid by decedent exceeds the total sum specified in the decree at the 
rate of $150 per month, from October 12, 1954, to February 3, 1955, 
and thereafter at $100 per month until March ‘11, 1958, the date 
decedent died.. As: previously demonstrated, that part of the court 
decree purportedly dividing restricted Indian property between the 
appellant — and decedent in the divorce proceedings was invalid. 
Since appellant: under the unapproved assignment also has no valid 
claim, it is immaterial insofar as her claim is concerned that the. 
Agency decided upon: the. decedent’s death to withdraw his allotment: 

from sale. 
| Therefore, pursuant. to the authority delegated to ‘the Solicitor by 
- the Secretary of the Interior (Section 210.2.24 (3) (a), Departmental 
Manual, 24 F.R. 1348), the decision of the Examiner of Inheritance 
denying appellant's petition. for a cae is affirmed _ the appeal : 
is dismissed. | one ks | 

nen Epwarp W. Pisin, 

— bias: Solicitor. 


| | "APPEAL OF MIDLAND CONSTRUCTORS, INC. 
IBCA-272 2 | Decided Me fay 3, 1961 
| Contracts: ‘Appeals 


The. Board is without jurisdiction to consider an. untimely appeal. 


Contracts: “Appeals—Rules of. Practice: Appeals: Timely Filing 


- The Board will not dismiss. an. appeal; and will. consider. it to‘ be. filed a timely. oe 


arr where. an action taken by the contractor-appellant within the appeal. period © 
indicates its present , intent to appeal to higher authority. If that action - 
“is followed by formalization within:a reasonable time, such formalization 

- will be taken into consideration as..one.of the. factors in arriving. at the 


conclusion that. a letter of. dissatisfaction or protest constitutes - a timely = 


| appeal within the meaning of the “disputes” clause... The wording of the: 
' “disputes” clause itself indicates,.under the eir cumstances, the present. intent 
to eee to aa authority. a : 


agp.) MIDLAND: CONSTRUCTORS, INC. “ue. (2a 
| : May 3, 1961 AS _ 


BOARD OF CONTRACT APPEALS 


_ Department Counsel has moved the Board to dismiss. the appeal— : 


ani on ‘the grounds that said appeal was not filed within 30. days { from ‘the ate 


ae of receipt of the findings as required by the contract. 


He argues that the letter of the contractor of J anuary 11, 1961, “qtipted | 
in part, ints Done: not constitute. a, Proper notice of uppeal for oui 
reasons: he 


CE eiL. aes not. constitute j a ne cae appeal from the findings. It is ‘simply a an | 
- information letter advising the Government that at some future date an appeal : 
would be taken. | 
(2) It does not meet the requirements of the Board contained in section 4, 5 7 

. of its regulations, which provides, among other things, that notice of appeal 
shall specify the portion of the findings of fact or decision from which the.appeal 


_ is taken, | and the reasons why the findings or decision are deemed. erroneous. aa 


. He further states that if the Board should overrule the Government’s | 

| motion to dismiss on jurisdictional grounds, “the Government moves 

that the Board. dismiss the subject appeal on the merits, ” fate Wickes 

| Engineering and Construction Co. a 
The record discloses that on’ December 15, 1960, the. eee 


‘officer’ issued a “Findings of Fact and Dean (hereinafter referred - 


to as the “decision”) concerning claims of the contractor in the revised 
amount of $11,710.98,? allowing an amount of $4,857.12. The decision. 


contained in its paragraph 24 the following advice concerning appeal 2 — 


rights: _ 


TA COpy of ‘this findings of fact and decision. is being transmitted to ‘the con- e - : a : 
tractor, with attention being invited to the right of appeal: within 30: days, ‘in - = 


| accordance with Clause 6 as modified by Clause 27(b) of the General Provisions 


of the contract. ‘Such appeal, if made, should be addressed to the Board of 


Contract. Appeals, Office of the Solicitor, and should be mailed.to: or filed with the 


mal contracting officer. for transmittal to the Board. A copy of the regulations | 


governing contract appeals is attached to the contractor’s copy hereof. 


: The return: receipt establishes that: the. decision was received d by the - 
- contractor-appellant on December 29,1960. © . :. 2" 
_ On. January 11, 1961, Appellant sent: a letter: addressed to. 


‘United States Department of the Interior 
- Bureau of Reclamation, ee 
Fargo Construction Wield Division, 
—-~P..o, Box 1993" | 
Fargo, N orth. Dakota. 


which, after reference to the “Findings of fact’ i in tha anatice of ad: 


atonal compensation—Contract, No. ce aunlasiaae aa Fargo ain 


ay IBCA-191, Novenbes 30, 1960; 6ILL BCA pir, 2872. - 
a Subsequent to the: release on contract, the ‘contractor submitted revised. clatms in the. 
amount of: a 710.¢ oS. in leu: of gener: aims in the: amount of $18, 413. 22. 7 
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| Granite Falls 280-1V—Specifiontions No, DC-5156 ote states the | 


ee | i 
‘ The finding of fact ‘peterred (sie) to. above. which you transmitted to us by | 
your letter of December 27, 1960 ‘ has been reviewed in this office. These ae | 


~ are not satisfactory to this company and an appeal will be made. 
At such time as our appeal is completed and a ready for r filing your office will be- 


furnished a copy. 

_ No reply appears to. have Waen made. to this ise e the Co: 
Engineer, Fargo, North Dakota,. or by the-contracting. officer.” On. 
_ February 10,1961, appellant. sent another leaey, which 3 im its pertinent ; 
| part, reads as follows: : | | - -. o 


Assistant Commissioner and 
- Chief: Engineer > | 


” . Bureau of. Reclamation 7 


Building .58 | 
Denver Federal Genie 
Denver, Colorado ts 


| Subject: Findings of Fact in The intion. of. claim for additional compensation 
on Contract No. 14-08-D-3152: Berl ications. DC-5156.. | 


Dear Sir: eat a eas eas os 
AS advised in our letter to your Muebe Field Division dated J¢ anuary 1, 1961, 


' (print attached) we herewith submit, for your consideration, our ba to. 


the Findings « of Fact dated December 15,19605 | 
re Ro | s » 8 
Our sincere thanks for your consideration 5 in this matter. | 


Appellant i is not: represented by‘counsel. | 7 elas 

A copy of Department Counsel’s motion. has been furnished to Aps: } 
pellant by the Department Counsel. However, Appellant has not'sub-° 
mitted any statement on the motion. Thus, the allegations of the 
Government motion have. neither been admitted nor denied. The facts 
and circumstances described above, which appear in the record before — 
us, are deemed sufficient by the Board to enable it to ee of the 
“motion. ~~ 
There are two issues presented by’ the ihiotion: ( 1) Is the: letter’ of 

January 11, 1961,. quoted supra, sufficient to constitute a timely: notice 
. of appeal ander the “disputes” ‘clause; (2). Does the letter of Ja anu- 
. ary 11, 1961 meet the requirements of 43 CFR. 4. 5 fa). 
“These j Issues will be considered seriatim. : | : 


ee 


#'There is no doubt that this: ieties refers to the ‘decizion of Deconher 15, “1960. 

'4No explanation has been furnished of the. Board regarding the difference between the 
@ate of decision and its transmittal to the appellant. However, it is ‘established that any 
appeal period would start: from -the date of the receipt of the. decision by the: contractor 
on December. 29, 1960, _. 

“6 'This part of the letter concerns: discussions: of. the: inerits. of claims nos. 2, '8,. and ‘4, 
- BOF. Trenton Sportswear, Ine., ASBCA. No. 3989, April 2, 1957, 57-1 BCA. par..1227. 
The ASBCA stated there:, ‘The Government's request for: our. decision on its: motion: is 

appropriate. To ‘consider an: untimely appeal on: the merits ‘would: serve no. useful pur- - 
pose and would. occasion’ :an unnecessary: expenditure of time ‘and. money by: the. ‘parties 
_ and the Board. Since neither party hag ra a hearing our ones of Rereariey: is. 

| upon the basis of the record before us. af - 


“agp ep — CONSTRUCTORS, INC. Bind os lat 2 
rn Shc ee May 8, 1961 - - ; | 


L Timeliness of Appeal 


The cases-are numero ous In other appeal eae concerning letters | 
written within the appeal period to the contracting officer protesting a 
| ‘decision, or; as in the instant case, expressing dissatisfaction with the 
‘decision, without expressly indicating an appeal or a ‘present intent 
‘to carpeul This Board has been ponionted only pveuney with. that 
question. . 

- In Westinghouse Electric Supply Company Ta letter of appellant | 
-contained the following statement : 7 

_ realize. the inconvenience our failure to. perform. has caused both you ‘and 
your Morgantown operation. but under the circumstances, am requesting to have 


: the penalty clause waived on this. contract, without prejudice. - Thank you. 
- for your patience and: any consideration you might: possibly ‘be able to ‘give on 


a this request. 


= ‘The Board construed this letter : as follows: 


. Giving the contractor the tu benefit of every “doubt, ns most that « can. be 
said. -for..this | letter: is. that it was a request that the contracting officer recon-_ 
sider, the-actions taken and threatened by his letter. of J uly 13, 1956, rather than : 





= ‘2 Sai application for their rever sal ‘by some higher authority. * 


- that 


‘In. H Lenkele and d Company! a. letter 3 in which the contractor stated 


We ie fae sinter. our desire to appeal the Findings « of Pact as submitted 
_ with your letter of J une 23, 1959. | 


We: ‘would appreciate your notification of ‘the ‘ame: atid date. of our appeal as - . 


: ‘soon: as: ‘possible with: any other. pertinent. instructions. 


was considered by the Board. to support “a conclusion that an » appeal fees 


- to higher authority was intended.” » — 


In Rea Construction C ompany,"° the contractor addressed a letter to _ 


| : | the contracting officer and stated, in part, as follows: 


Your letter of December 18, 1957," 1 in 1 reply te our letter of Ji January 16, 1997, 4 . 


1s s acknowledged. 
We accept the nineteen days. allowed iby your: letter: aaa we are requesting 
eighteen more days which are reiterated below, and we expect an allowance for 
the proportionate value. of the contract over-run, and additionally request. con- 
‘sideration. for: the: value: of the work performed (approximately $45, 701. 00). dur- 
ing December 20, 1955. to March 20, 1956, which’ was done at great expense and 
poor progress buti in an effort to deliver the project: to you on. time. oe ee 
ee te 7 ee eae ee ee ce err, “he i ere 


7 IBCA=107; July 30,.1957,.57-2. BCA: par. 1365... ee ae 
8 Reference was made to J oy, The Disputes, Olniee in Goveraient: Ovantaia: A | Survey 
_ of, Court and Administrative Decisions, 25: Fordham L.. Revy..11; 35-37. (1956). : 
, PIBCA-212,- September 15,.1959, 66 LD: 881) -§9-2: BCA par, 2331,:1 Govt: Contr. 652. 
10. IBCA-227, November: 4, 1960, 60-2 BCA ‘par.: 2847, 2-Govt.. Contr. 592. - : 


2 Phe contracting officer’s letter of December 18, 1957 contained the following: siites 
ment : :“Tt is understood :that this letter.covers all matters in dispute. growing:.out of i 


4% performance. of this contract.” The Board held that this letter constituted a final decision. ee 
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We obyoucly dia not make dieeives élear regarding the eee for four (4) . 
eave between November 21 and 80—we do not refer -to the curing period for de- 
velopment of strength before setting into final position. * * * Progress was not 
-in proportion to the Lie ye charged Oy you. We: ee: these four ® 


; additional days: : 
We take exception to your saying that the. labor re was foreseeable. * sie * . 


The Board held that the letter evidenced no intention of appealing : 
| to higher authority, citing — C hes Mig. Co.,? and Dp eeaier — 
—— the Board held: = 


oe #% TE is not addressed: to. the Secretary’ of the Interior or Oomimerce as. 


| heads of the respective departments, or to any other. ‘person: authorized: to hear 
appeals, It contains no hint of an intention to appeal to any one else having 


i. authority to. review decisions. of the contracting, officer. It is. addressed to the 


: contracting officer and mer ely seeks his reconsideration of appellant’s request for 


- the allowance of additional, time for performance. 14” Wven in its most liberal | 


reading, the statement “We take exception to you. saying that the labor situation 
was foreseeable” can hardly be. considered as an actual intention to enter an. 
appeal for review by higher authority.:.The tenor of the letter is a mere request . 
for reconsideration by the contracting officers.” 


| . In other decisions warel will have a bearing on 1 the disposition, the 
Board held: : : 


1. The provision of the nature of that contained in the “Disputes” clause con- | 
cerning the taking of an appeal within a stated period is jurisdictional. A- review 
ofa contracting officer’s decision upon a question of fact is precluded unless an 
appeal is taken within the appeal period. oe is the 30 days allowed. for that 


Ps ; purpose) .*¢ | 
_, The Board i is without jurisdiction to consider an untimely appeal.” aT 


2. “After the appeal period has elapsed, neither:the head of the. ‘department nor | 
the Board can extend ' or waive the appeal period. = This is expressly excluded by _ 
43 CFR 4.162". - However before the appeal. period has ioe contracting officers — 


: may validly extend the appeal period.” eu 
ey However, under certain ‘circumstances’ the Board will: dismiss an ‘adient” 
where. “applicant abandoned its appeal,’ and there was complete inaction ane 


“3 ASBCA No. 3912, May 7, 1957, 57-1; BCA par. 1290. 
_ 1 ASBCA No. 4398, December 9, 1957, 57~2 BCA par. 1585. 
ad See Ps etalcrafi, Mfg. é Sales Corporation, ASBCA No. 3949, Scpismnee 12, 1957, 57-2. 
; BCA par. ‘1415 ;-Mattel Incorporated, ASBCA No. 8922, 3928, 3924, Blea and 8926, Sep- 
tember 30, 1958, 58-2 BCA par. 1946: °° 
. 18 See: Hdwerd “Rosenberg d/ba Quaker City : Products Company, ’ ASBCA’ No. 8968, . 
August 2, 1957, 57-2. BCA. par. 1380; New York Rubber. he sASBCA, No. 4618, 
January 24, 1958, 58-1 BCA par. 1593... : 

10 Refer Constr uction Company, IBCA 209, October 20, 1960, et LD. 457, 461: 60-2 BCA 
par. 2831, 2 Govt. Contr. 561: Bennett Industries, Ine., IBCA~102, April: 28, 4957, 64 I.D. 
-118,. 115, 57-1 BCA par. 12387; Hmace Manufacturing Company, IBCA-66, April 6, 1956, 

68 ID.92,96 20 2 2 2 2 76 a ts 
 «MLTbid, fn. 16. | These decisions are based: on Poloron a TOGuETS, Tne. v. United States, 

126:Ct. Cl. 816, 826 (1953). - 

18 Refer Construction Company, IBCA-208, ‘October 20,: 1960, 67. LD. ‘457, 461; : Bounett 
Industries, qne., -IBCA,- Apriti 23,1957, 64 LD. -113,°115, 57-1 BCA. par:” 1237. Accord: 
National Magnet Wire. COP Oran, ee No. 571, December 19, 1950. Por | 
; 18 Refer, supra fn. 16. -— - 7 

Ibid, fn. 16. Accord: Jeppesen, and Company, ASBCA No. 1962; December 9, 1985. ; 


4247... MIDLAND CONSTRUCTORS, INC... ——s«sd1:29) 
| | a ee May 8,°1964 . — ae 


| silence on the part of the ‘contractor for a considerable period. of time.’ v9 a The ; 
~ Board will not dismiss if the “appeal letter, when read together. with the claim of . 
appellant. meets the mimimum requirement of the pons of ee and. nO 
intention to abandon appears.” : 

- 4, The Board will jealously watch that substantive rights of fae parties a are “ee 
“defeated by mere technicalities. 


The Armed Services Ronda of. Cusine eae has, held Raa to 
be timely where the Board has found from the record ed on 
circumstances an intention toappealt Me. ahd : 

_ In other cases where such circumstances have: ae lea ie Eis con- 
clusion that an appeal to: higher authority. was intended, the Board 
has held that the appeal was untimely.* — - 

In the landmark case of Reading Clothing u anfacturing ( Come 
pany, the Armed Services. Board of Contract Appeals states: 

It would seem obvious from the: foregoing decisions that the Board had: peéii | 
consistent in requiring not only some action by the contractor within the ‘30-day. 
appeal . period indicating his. dissatisfaction. or ‘disapproval of. the. -action. of the 


. contracting officer but, in addition, ‘his present intent within the 30-day period. to | 
_- appeal to- the Secretary or at least to an authority superior to the contracting 


officer. ‘The Board has taken a liberal view of actions by contractors to filesuch: 


7 intention and such appeal. However, such intention must be evident and must be © 
actual. The Board: has no: authority to waive the rights. of the Government,.and — 
in: the. line of. decisions herein referred to has not done so. . It. will. be. noted 


that the “Disputes” article provides that the decision of. the contracting officer 


is final and conclusive if no appeal is taken within 30 days. Upon the. expiration 
of that period. without stich an appeal, the rights of the ‘Government become _ 
fixed” and. the. Roard is. powerless to render relief. The liberality evidenced in 
“some of these decisions is not a liberality of the Government’s. s rights but rather 
ee liberal : ‘interpretation of the appellant’s acts. It isthe appellant. and. the 


appellant alone who can’ ‘protest his rights under the contract.: Where he fails 


| by peciere | or r design. or. inadvertence to do SO, this Board is powerless to assist 


We are, nie in. ‘full agreement with ine holdings o of the e Armed : 


Oe Services Board of Contract: Appeals. 


2 Henkle, jn. 9, supra; LN. é i: ‘Corporation, YBCA-201, September 21, 1960; 7 
2% Weldfab, Ine., IBCA-~268, April. 11, 1961; General Eacavating Company, IBCA+188, 
August 15, 1960, 60-2 BCA par. 2754, 2 Govt. Contr. 469. 

. 83 Henkle, supra, fn. 9 at 331-2. 2 ee ie 
 B4 Donnell ‘Hydraulic Company, ASBCA, No. 5709, Fann 7, 1960, 60-1 ‘BCA par. 2489 > 
James Lumber Company, ASBCA No. 1991, March 31, 1954'; Union. Sewing Machine Com- 
pany, ASBCA. No. 1818, J uly 16, 1954; New York Engineering Company, ASBCA No. 289, 

April 13, 1950. 
. 3 Capitol. Airways, Ine., ASBCA No. 6412, September 30, 1960, 60-2 BCA par. 2798; 
Anthony Grace & Sons, Inc., ASBCA No. 6167, June 29, 1960, 60-2 BCA’ par. 2682; Auto- ; 
motive Tire Service,. Ine., "ASBCA No. 5647, October 27. 1959, 59-2 BCA par. 2393, 1 Govt. | 
Contr. 785; Stockard Steamship Corporation, ASBCA. No. ‘1763, July 22, 1955, > Govt. 
Contr. 185; Dodson Blectric Company, “ASBCA No. 3686, October (22, 1957 ; “James : oe 
Poole, Inc., "ASBCA No. 2100, July, 22, (1954, . 
© Reading Clothing, fn. 12; eunres: 
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Additionally, this Board will consider the formalization of the 


| appeal, if followed within a reasonable time, as one of the factors to be - 


taken into consideration in deciding whether or not the. letter. of dis- 


satisfaction or protest involved here can be held. to. a an. intent - 


to appeal in'a timely manner.”’ 


Further, this Board considers that the wording ee the “disputes” 


. clause itself supplies the element by. which the contractor, through © 
_ his letter of dissatisfaction or. protest, indicates his present: intent to 
appeal to the -héead-of the ‘department ofan: <i SupeRor. to- the mes 


contracting officer.® 
_Of course, in situations. where the contractor slsatiy mies that 


he does not intend to appeal to higher authority, the Board ie dis- 


“miss the appeal as untimely. © V olenti non fit injuria. 


The. following cases support the conclusion that the letter of Jo all-— 


uary 11, 1961 is tantamount to a notice of appeal. 


In¥ ational Magnet Wire Corporation,® the Armed Servicw Board 


“of Contract Appeals held that the language “we will avail ourselves 
of the. provisions in the Contract under the heading ‘Disputes’ and we 


will file: our appeal. from. your: decision:avith. the Beard: of. Appeals” eee 


is sufficient. In Wélson-Smith Construction Company and North- 
western Engineering Company, the Corps of Engineers Claims and 


Appeals Board found that the following letter constituted an appeal ; 





- 2 Accord: Mattel, teidlevetelk ASBCA Nos. 3922, 3923, 3924, 3925, and. 3926, Sep- 


- tember . 30, 1958, 58-2 BCA par. 1946. (“The letters of.26 October, written after the right 


| to. appeal had expired with the 30-day period, are not in and of themselves timely appeals, 
and. they’ are ineffective: to: breathe:; new: ‘life into’ the expired: rights:tor:appeal:*In thus: .... 
“holdiig « we are itifluenced* in large” measure “by the length of time: -whiech elapsed before 2, , 


se 


the contractor finally decided to assert that its letters should be treated as appeals, We 


recognize that under different circumstances we have sometimes found somewhat similar 


: letters to- be: sufficient for that purpose, é.g., Appeal! of Society’ Brand Hat Company, BCA 


No. 1441. “* © * It seems to the Board that the appellant’s inaction speaks.louder than 


words.” On the other hand, in Donnell,.fn. 24; supra, the Board states: “While it is true. 
that: in. some of these cases.formalization did follow within a short time, this was not a. 
- determining factor in the decisions.. Formalization may.be desirable, but it is not indis- =: 
es pensable ‘to effect.an appeal under, the contract.  Larlion- MacDonald Company, Pee No. 


170, July’ 27,1943." | 
28 The basic. holding -of the Armed: Services Board..of. Contract» Appeals in ‘Donnell, 


s fn. 24, supra, ‘reads as follows: “This Board, in line. with the decisions of its. predecessor, - 


has not ‘required. formalization of an “intent ‘to appeal as a requisite for. jurisdiction. AS 
long. as the contractor has within the 30-day. ‘appeal period indicated: his dissatisfaction 


or. disapproval. of .the. action | of. the contracting . officer and also indicated his present . 


. intent. ‘within. this. period to ‘appeal to. the. Secretary: or an authority superior. to the con- 


tracting officer, the. Sontractor’ Ss actions have been held to satisfy the requirements of a 


- notice of appeal.” 


Westinghouse, fn. 7, supra; Rea, fn. 10, supra. Wosenas Edward. Rosenderg, fn 15; a 


. supra (‘merely a “protest””) ; ; New York ‘Rubber, fn. 15, — gupra. “(i was not within Apel- 


lant’s Power. unilaterally. to. prolong the ‘Gispute or. to suspend the decision or the running 


of the 30-day. appeal period by writing to. the Contracting Officer within that period a ae 


which did not indicate an actual intent to.appeal.’”’) 


8S ASBCA No. 571, December 19, 1950. Accord: National. Magnet Wire Corporation, — . 
 ASBCA Nos. 539, 540, 541 and 542, July 28, 1950; ‘American aa, Oil 0:5. BCA No. 


. 1504, 4 CCE 60,234 (1947). 
/ 31 Eng, Cc & A No, 1471, June 13, 1958. 


aga - MIDLAND. CONSTRUCTORS, INO) vei. CEBL 

2 gh ae ue “May 3, 1961 | : . 
| Ww ithin ea meaning of the > “disputes” clause and denied the Govern 
ment’s motion,to dismiss: Fags a . 


‘Reference is made to your sete imndsted 1ethex raising the proposed settle: : ; 


‘- ment of Modification No. 29 from $29,700.00 to $82,738.89. 


We find the revised proposal. unacceptable and are preparing to file. an saipeal 
. In view of the fact that: Modification 29: is now moving to the appeal. stage 
? the. Electrical contractor questions the benefit to be-derived by his presence at. 


the Walla: Walla. meeting: on .6, November, 1957.: If you ‘feel:the Electrical Con- 


_ “tractor should* attend: this: meeting: will you. please: advise Us, « aces 

ian ‘Supplied. ) — 3 me: Gee | 3 a 
In Robert Ef. McK ee Cpa Ce i no. the veterans ‘Ad- - 

ministration Construction Contract ‘Appeals . Board. considered as 

‘sufficient the following statement of the eee We wish tor reserve 

. the right to appeal at a later date.” ee oe’ | 


In Donnell H ydraulie C ompany,* appellant wrote tache of aseal 2 
will be forwarded to you within seven days.” These seem to be the - 
longest seven days of record, since formalization of the appeal was - 

“‘not.made by the: appellant aad more than two years. later.4” Despite 
this failure'to prosecute;the Board held the appeal-to be timely ** ~~ 
Perhaps the best realization appears in Robert FE. McKee General — 

7 Contractor, Zne.,*° of the Veterans Administration Construction Con- a. 

tract Appeals: Board: | | | ee 


The contract. does not prescribe : a particular conn £6 an Paar notice. “Phis 


Board: and: other contract. appeals boards have, therefore, tended: to be liberal - 


in: construing: Appellant's letters, to- be. adequate noticés of appeal, ‘leaning toward 
= intent rather: than. exactitude of. phraseology. « “This. is considered to. be justified : 
since neither. the contract nor the rules of the. Board require or contemplate 
. that ‘notices: of appeal necessarily will be written. by persons. trained in the 
~ law and familiar with the exactness ia ect oe the Courts: i in the oe and gt 
filing of legal papers. 4 7" 


In view of the idee alia ere. the letter of J anuary 1; 1961, ee 
when read. together with the wording of the “disputes” clause, and 


| under the. circumstances established by the record, As deemed suifficient a 


7 “8Nos “302; “Tily a 1960." “ The’. ‘ease is ‘cited with approval in: George: H. Schuman Cae : 
pany, Fre., ‘VACAB No. 408, March 31, 1961. In Schuman. appellant's: attorney. requested 


on. ‘November ‘21, “1960: ‘advice concerning “the proper ‘procedure for making | an appeal.’ ae 


6 The Contracting. ‘Officer. advised’ im’ on. November 28, “1960. Appellant entered formal ge 
notice of. appeal on Te anuary 4, 1961, ‘from the’ decision of the contracting officer of Novem- 


ber 18, 1960. The letter of November 21, 1960. was received by the. contracting officer 
within the appeal period. The. VACAB “under. these circumstances” considered. the letter © 


to meet the. minimum requirements for a valid. notice of appeal and, thus reserved the 


- jurisdiction. of the Board. - 


8 Fn, 24, sapra. ae 


., 4 The. contracting officer denied. the contraetor’ 8 5 claim’ on, February 21: “1957. ‘The ‘iétter 2 eae e 


i containing the quoted language was | dated March 2, 1957." The complaint was not filed until. 
_ May 18,1959. rn 
® However, in Mattel, fn. 27, ‘supra, “the “A rnied ‘Services Board of Contract ‘Appeals 

‘stated that “the: appellant’s inaction ‘speaks louder ‘than words.” ‘This would represent 

ithe attitude of this Board, fn. 21, supra. a 

. no, 31, supra, Accard: ae shige ‘fn. 30, ‘Supra. | 
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by the Board to satisfy the 30- day requirement os the “dispntes” 


, clause. ig 
| 2. Failure to comply with an CFR 45a) eso ek 


43 CFR 4, 5 (a): provides: 


An: appeal from a findings of. fact or: decision of a: colitracting Giticek: shall 
be made by notice of. appeal in writing, addressed to the. Board, and shall be 
mailed to or filed with the contracting officer, within the. time allowed by the 
contract: ‘The notice-of appeal shall specify the portion of the findings of fact or 
‘decision from which. the appeal is: taken, and » the reasons. why the findings 
or decision are deemed erroneous. es : 


This Board: anticipates reasonable. ‘Gompliance sith its rules. It 
does not, however; require rigid compliance.* The letter of J anuary 
‘11, 1961, the claim: letters of the contractor which are attached to the 
: ae aston: of the eo officer of December 15, 1960, and the letter : 


of February 10,1961,” — | 
awhen read. together a ae * ‘meet[s] the minimum requirement, of. the notice of 
appeal.” Dow Minne fees Hee cat & oe | = 
In his. wotiod ale Department roe mails attention: to ts fact 
that the letter of January 11, 1961, was.addressed to the “United States 
Department of the Interior, ‘Burs of Reclamation, Fargo Construc- 
tion Field Division, P:O. Box 1993, Fargo, North Dakota.”...Such 
address or misdirection i is not. necessarily fatal.*° The Construction 
| Engineer, Fargo, North Dakota, was the ‘ ‘authorized representative” 
of the contracting. officer, and Clause 1 of Standard Form 23A 
(March 1953) equates the mathorived representative andthe constract-. 
ing officer.“* Hence, we find that the'appeal isin substantial com- 
pliance with the requirement of the “disputes” clause that an appeal 
from: a. decision _ .of the contracting. officer - must - be. made - 


by mailing or otherwise furnishing to the contracting officer a written appeal 7 
ig addressed to. the Secretary." 7 , bag na ; 


BU OT, “fn: 93 supra. oe us 
“3 Tf that letter stood one: at Souda: furnish. a. ‘classical. Seemcie ‘to. {Hlustrate | Those 


cases where the text of the instrument negates an intent to appeal to high: authority, ef. 
fn. 29. The letter of February 10, 1961, does. not affect efbyOERCLY, the sufficiency of the . 
letter of. January. 11, 1961, 

no Weldfab, Ine., IBCA-268, “April 1, 1961" “General. Bacavating ‘Company, TBCA-188, 
August 15, 1961, 60-2 BCA par. 2754, 2 Govt. Contr. 469. ~ 

40 New York Hngineering Company, ASBCA. No. 289, April 18, 1950. “However, a letter 
addressed to the contracting officer, not evcenene an intent to appeal, may be fatal. Rea, 


. fn... 10, supra. 
41 The Construction Engineer ‘signed: as the “authorized representative” Change Order 


No 1 ‘of December 28, 1959. ; . 

#2 Paragraph (b) of Clause 1 reads: “The term eciteuciag Officer’ as ‘used. herein, shall 

include his duly. appointed suecessor or his authorized. representative. % . 

AT t ig noted that the wording. of the disputes | clause is different from the language 

. used in the decision of the contracting officer advising the contractor concerning his 
appeal rights, A third variation is found in 48 CFR 4.5(a) which. directs the contractor 

to address the appeal to the Board,. and “shall, be mailed ‘to or filed. with the "gutitracting 


officer. if 


a 138] ~ ALGAN: PACIFIC COMPANY sd 
ce | | May 8, 1961 es 


Conmaguenily then motion to dismiss on. account of the failure to comply | : 


- : = 48 CFR 4, 5(a) i is denied. 


“Concrvsrox 7 


= ay ‘The etione 5 of the Goverment. ‘to Ginmiss the Sapeals for dailies | 
tee to. appeal timely * and for failure. to comply. with: 43 one 4. ey are. 
denied. | . bY ss 
9. The motion to gigi the en ect appeale on nthe merits is aenied: * 
8. Consequently, the Board takes at ae and wall decide the 7 
appeal on Oe merits. 
| : oe aun iH Gawrn, Chairman, 


ie M. Dursron, Member. 


: -JouN J. _— — a. 


“APPEAL OF ALCAN PACIFIC COMPANY 
TBCA-276- £ . | | Decided May 8, 1961 


Contracts: Release 


An exception in a release inet by a contractor during the * appeal period is - 
not a: proper. substitute for a notice. of. hae ee od 


Rules of Practice: Appeals: ‘Generally 


The Board. will be striet in: ‘dbtermining uhettian a particular: span was. 
_ mailed. within. the. appeal ‘period, but liberal in. tac aa whether: a 
particular writing. constitutes | an intent. bo. appeal. : : 


Rules of Practice: Appeals: Extensions of Time - = ogg 


Miscalculation on. part. of the. contractor. as to the. date of expiration of the : 
appeal period is insufficient to affect.the running of the. appeal period. . ‘The 
Board is powerless to extend the appeal period after it has elapsed. 


Rules of Practice: Appeals: Dismissal _ a - Pee. 
: An appeal must. be. dismissed. as vuntimely when filed subsequent to the | ex 
Piration of the appeal period. 7 , , | 


4 Rules of Practice: Appeals: ‘Timely Filing | 


A notice of appeal prematurely filed is not validated merely by the subsequént | 
a issuance of a decision ae the contracting officer on the. same eaet: as. that . 
box ered by ones notice.” ae ae “ i : et ee ae ee 


BOARD OF CONTRACT APPEALS 


‘On Agel 1, 1961, ee Counsel filed a motion to dismiss the 
above-identified. Cre “for lack of jurisdiction on the. Sag that. it : 


ie was not filed within une time prescribed by the contract. ey 
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| ‘The appeal. file Sidices that the: me iaeauined opntnare called | 
_ for the construction of the Bethel School :3 in Bethel, Alaska. During’ _ 
the performance of the work a dispute arose concerning the sufficiency _ 
of the intercommunication system. The matter was discussed between: 
the contracting officer and the contractor in'a meeting on December: 
1, 1960. .Qn-‘December 7, 1960, the. contracting officer: directed the 
contractor to make certain Cianbes in the system so that it would. ; 
conform to the plans and specifications of the contract.* | 
On December 13, 1960, the contractor replied as: follows: 

“Attached hereto please find one copy of letter from The Lamplighter Electric 
Co. dated December 10, 1960. It is requested that this letter be associated with. 
Item #21 of our letter dated, December 10, 1960. The following is our pro- 

posal to perform. the additional work of re-vamping the Anter-com System) in: 
accordance with your instructions. ae ery fume Ge Sie “eg 


‘Subcontractor Quote aor ge By ~ $1500. 00. _ 


20% for Overhead and Prom’, OP ey te, 3 300. 00 
“otal Amount This. Proposal $1800. 00- 


Your timely review and favorable: action is” herewith most respectfully ; - | 


< requested. 


| ‘The contracting offer replied. pr romp on . December 16,. 1960, in 7 a 
- part, as follows: : a 


Our letter of December 7 requires. cpripuisniee with the: two. sepa on Plan w4 

, which. require. home runs of 3/C #22, W/tinned copper shielding and. overall. 
jacket from each room. to. the annunciator and control panel. in the principals 
office. = : oe 

| “We understand your " gubeoritractor’ S position as advanced: in ‘his letter of 


- December 10, 1960, but. request that you call ‘his attention to a basic error in. his | 


letter of December 10. ‘Paragraph 8.1. on. page 2 is not: correct. Under the. 


words “High School Area” near the upper right corner on sheet H-2 of the plans... 


z appears the note: “8/0 #22 W/TINNED COPPER SHIBLDING &. OVERALL | 
JACKET from BA. RM.” (Italics supplied.) : 
_. Our position that these conductors are required from each room under: the ; 
existing contract is,.based on. the notes on this ;““Intercom: Riser,’.‘on plan B-2.. 
‘Please call your subcontractor’ s attention to the wording of: these notes sia 
direct’ him to proceed: with the work with reasonable promptness.. 
_- Section 5, Authority of the Contracting Officer states in part: “and shalt 
decide all questions of fact which may arise as to the interpretation. of the plans. - 
and specifications.” “All such decisions by the Contracting Officer shall be- 


‘2 The letter reads, in part, as follows: 
| “his letter confirms the verbal directive during the conference of. December i,, 1966: 
’ that proper operation of the intercommunication system requires compliance with the two 
notes on plan E—1 which notes require home runs of 3/C #22 w/tinned copper shielding and 
overall jacket from each room to the annunelator and control, panel am the peineipals 
office. - ~ on 
“Please direct: your sah -aoneeetas — cor rect, his installation accordingly.” ; 

““Complete’ workmanlike patehing and: ' painting of. ‘any: walls’ cut : in: connection, with this —- 
work will be required.’ ae ; eee ae See 


WB] 0 2 St ALCAN PACIFIC. COMPANY. OBS 
a oe "May 8, 1961” i, Soe 

subject ta ee as ceovided: in Clause 6 of Standard oun 23A—General ee 
, visions—Construction Contracts.” *. . Clause 6. is superseded . by Clause 37 which 
appears: on the last. page. of. the General Provisions (Continued). 

_.* Please review this ‘error. in your, subcontractor’ Ss ‘position. . -We will give you. 
> a written. Contracting: Officer’s decision. in this matter, if you have determined to, . 
. appeal, in view of this basic-error in his. position. | 7 


On d anuary 7, 1961, the contractor wrote the following, letter: 


U. S. Dept. of Interior | 

Office of Territories | 

Alaska Public Works. 

Pp, O. Box 1181 

Juneau, Alaska — me 

| Ref: Bethel Schools heeds Lo Peer ae ar on, 
Subject : Re-vamping 0 of the Inter -communication System ss 
Gentlemen : Dae 2 
Attached. hereto please find : a copy of a | letter from Lamplighter ‘Mleetric Co. | 


dated December 27, 1960. 


Your. attention is, directed to Ae: second "paragraph of itis attached Teton’ 


- ; wherein: our subcontractor ‘advises ‘that: ‘he intends to pursue: ‘collection ‘of subject. Be 


claim. You are herewith | advised: that’ we concur with the subcontractor’ ae 


‘position. 


At has: now been determined that this claim will ie appenied” and we Sree 


request a written. ‘eontracting officer’s decision in accordance with the. jest. | 


paragraph of your letter dated December 16, 1960. 
every. Buy y youre | 
' ALCAN: PAcrIric: Company, 
. WILLIAM G. JONES, _ 
General Superintendent. 


“On. J anuary 95, 1961, the contracting officer wrote to. appellant. and: 2 
identified. the letter j m the: caption as “Contracting Officer’s Decision 
Wiring Inter-Communication A Erie Aaa, 50-A-249, Bethel 7 
School.” Theletter concluded: . 


The. Contracting Officer’s. decision is that the contractor’ s claim, for additional -e 
compensation for installing the intercom. wiring as directed, is hereby . denied. 
e-@lause: ‘3T Of: the: Genetal) ‘Provisions’ OF: aus covseruction contract: supersedes ‘ 
“ Clause Go | 
_., Clause 37. states fae the Contracting Officer’s deeiaion: in. any dispute eoncern- . 

_ ‘ing a question - of fact arising. under this contract shall be final and conclusive | 
"I unless within: 30 days from the date of receipt thereof, the Contractor appeals. 


= therefrom. by mailing or otherwise furnishing te the. ¢ ontracting Officer a- written : 


appeal addressed to the Secreary. You, therefore, have 30 days from the date 
of receipt of this decision to appeal from it. ( Italics supplied. in. original. ) 


The return receipt, which is ‘part of the record, oa ates that the : _ 


decision was received by. the contractor on J anuary 28,1961. _ : 
> On January 30;°1961, the contractor wrote to. its subcontractors, bu 
a The ee Anchorage, Alaska.’ The letter reads a as follows: | 


“fi 186 DECISIONS OF THE DEPARTMENT OF THE INTERIOR | {68 LD. 


“Attached hereto is one copy of jetter dated January 25, 1961, from the ee 
ment of. Interior, marked Hxhibit 9. You are advised that one copy ‘of He 
2 through 8 are in our files and open for your review. | 

We feel that the attached letter is ‘self explanatory, and we savtieulany direct 
your attention to the last paragraph wherein it is required that you must reply 
within thirty (30) days, or: by: March 2, 1961, if it is your intent to appeal the’ 


"s _ Contracting Officer’ s decision. 


On January 31, 1961, the soattactiny officer sent : a letter to the con- 
tractor which contained in part, the following : - bee. & 
The enclosed “Balance on Contract” covers the retained per centage. You may 
insert an exception i in this release to cover your claim for the work on the portion 
of the intercom system which is in the high school portion of the building, which 
is under the Federal Contract. When the Interior Department Board of Contract : 
Appeals makes the decision’ on this appeal the exception in. the Release will be . 
handled accordingly. If the decision is against you the: payments as previously - 
' explained will have completed the contract. If you win the appeal, a separate. 
payment will be made in accordance with: the decision ‘of the Board of Contract 


auueels. 
On February { 99, 1961, the contractor executed a eles which was. _ 
received by the contracting officer on February 27, 19 61. At the bottom 
of the release the contractor stated : : | 
‘This release does not include our claim in the amount of $1, 800. 00 (ONE THOU: 


-SAND EIGHT HUNDRED DOLLARS AND/100) for re-vamping the inter- 
communication system. Sy haba x 


On March 2, 1961, the contractor sent the following letter: 


% Alaska Public Works 
Po. Box 1181 | 

-. Juneau, Alaska” 

Ref : Bethel Schools: 

Subject: Appeal Contracting Officer’ g Decision 

- (Re-Wiring Intercommunication ‘System ). 
qieatiomon: , ae a 3 | | : , 
In accordance with your letter dated J anuary 25, 1961, we ae herewith ‘appeal 


. tbe Contracting Officer’s decision. . 
In. aecordance with the third paragraph of the afore-mentioned letter, forty a 


percent (40%) of our $1800. 00 claim is for the High School portion of : ‘our con-: | 


tract, or the Federal Contract, and sixty: percent (60%) of our $1800. 00 claim 


- is the Grade ‘School portion, ° ‘or the State of Alaska’ Contract. “We therefore ' 


submit the ‘original and ‘three copies of this appeal to the Federal Government: - 


for further’ action, and the original and three copies of this. Appeal’ to the State. 
-of Alaska for further action. * 


oi Tn. the event further information. is, required, wé most° respectfully request that” -_ 


we be.so advised. | 
- . Yours very truly, é 2% oh : 
7 ~ ALCAN Pactrro Co, 
‘That ree was alr i the conteieune officer on March 6, 1961. 
_ The ‘eee officer eee on March 17, 1961, as follows: — 


Te ee “ALCAN ‘PACIFIC ‘COMPANY © ose: on I 
Mr. William G. Jones _ 
- Alcan Pacific Company - 
- Box 1551 . 
Anchorage, Alaska. 
| Subject: Appeal Letter of Mach 2, 1961. 
: | ‘Inter-Com Wiring | : 


Project Aaa. 50-A-242 
_ Bethel High School | 


G ‘Dear 3 Mr. Tones 5. 


Please refer: to the Gbateacting: Officer’ s letter of Ai anuary 25 which states. in : 
the last. paragraph, “Clause 37 states that the Contracting. Officer's decision in 
any dispute concerning a question of fact arising under | this contract. shall be- 


final and conclusive unless within 30 days from the date of receipt . thereof, the 


~~. Contractor appeals. therefrom by mailing or otherwise furnishing to the Con- 


; tracting Officer a. written appeal addressed to the Secretary.” ue 


Since your letter dated March pa 1961 is ‘not timely and should have neeti. prior | 
to cee ualy 2%, 1961, we will proceed to. close. out the contract | in ‘the usual | 


- Yours very y truly, ae a 
. | JonN D. ARGETSINGER, 
Director. . 


: The: Contractor, in tn, replied by letter of March 2m, 1961, as 
follows: core 


Department of Interior 
" Office of Territories 
Alaska Public Works | 
P.O. Box 1181): 

> Juneau, . Alaska 


Ref: Bethel Schools — 


. Subject : “Appeal Contracting Officer’ Ss. Decision’ a 
. _ (Re-Vamping. the Inter-communication System) | 
ee Gequenen: | | 


* «ie Receipt is Gdeowledged af: your letter eeoat: Debarigent, of 7 Interior, Office of "a - 
oe Territories, dated. March © 17, 1961, as: signed by: Mr.: J ohn. D. / Argetsinger, : 
: Director. a. 
: “It is. ‘noted in ‘the last ea of the ‘aforementioned letter that the appeal 
“is being dismissed on the grounds that it was not timely filed. 


“We also acknowledge receipt of copy of letter from Alaska Public works, dated _ 


“March 24, 1961, as signed by Mr. J ohn DD. -Argetsinger, ‘Director, to Board of © 
- Contract Appeals, United | States” ‘Department’ of Interior, Office of: Solicitor, ~ 
Washington 25, D. C., ‘which reiterates the recommendation that the Aen be 
dismissed on ‘the grounds that it: was not timely filed. : 


. , We respectfully. direct: your attention’ ‘to. our’ letter dated J anuary 7, 1961, ehion’ 
. Clearly states our: intent to appeal the Contracting Officer’s. decision. ‘We fur- 
- ther direct. your. attention to Release on Contract, which" takes exception, and - 


_ clearly: states this Contractor’ S intent to. appeal the. Contracting Officer’ Ss. decision. 


: We attach: hereto two copies. of letter dated J anuary 30, 1961, from ‘Alcan Pacific i 
. Co. re The Lamplighter, our electrical subcontractor. You will, note in \ this letter 
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; that the ‘thirty. day period: was mis-calculated Lh Alcan Pacific Co. to end — 
March 2, 1961, in lieu of Hebruary 28. ake 
oie conclusion, we request that our appeal is not dismissed on the grounds that: | 


it was not timely submitted. It is our contention ‘that the Contracting Officer — 7 


owas conscious of our intent to appeal his decision on the strength of previous cor- | 
respondence referred to above, and a four-day mis-calculation on the part. of the 
Contractor to transmit a letter of appeal in our opinion does not ehye qustisca tion a 
to recommend an appeal for dismissal of our claim. . : x i 
«Tt is herewith most respectfully requested that the Contr acting ‘Officer. re 
7 consider his recommendation for dismissal to the Board of Contract Appeals, and 7 
that the appeal be considered on its own mene: os . ieee 
— ‘Yours very truly, a ee ee eee ee 
hoe oes ALCAN Paciric Co., 
. WILLIAM G. JONES | - 
General Sup erintendent. 


2 On March § 31, 1961, ‘the contracting officer notified the contractor a as 
“follows: © SaaGas | 


eters is made to woue letter of March 21, 1961. 
‘The matter-has been submitted to the Board of Contract ‘Appeals and a Deter 


cment. Counsel will be appointed shortly ‘te: represent the Government;in’ the appeal. Ss 


i Your letter of. March’ 27 will be forwarded to him and he will contact you before - 
‘any further action is taken on your appeal. 


; - In‘the meantime you: may ignore our letter of: March 41, “as: it will. be up: to the SS 
“Board of ‘Contract Appeals to determine whether. your appeal was timely. filed. : 


For your convenience we are attaching a copy of the Reg meutcue pertaining ta 
appeals before the Board of Contract Appeals. Pita a oe SOP ces, 


Based on the record, the Board finds: 


- or The letter of January OF 1961, constituted a aecean within “the | | 
meaning of Clause 37 “Disputes” of the contract. It was clearly 


= ‘Jabeled. as a,‘decision”’ and informed the contractor clearly. concerning 7 . | 
its appeal rights, . Unless. appealed within.30 days. “by. mailing’er: > 
otherwise furnishing * * * a written’ appeal,” the decision was final 


and conclusive, and the Board is yo paneciocion « to review ae : - 
= contracting officer’s ‘decision. a a 
9. The letter of January 7, 1961, of thie conitatictor: to ths contracting | 


; officer cannot be considered as a valid notice of appeal since it was pre- “4 


- mature. No contracting officer’s ‘decision “Was, as ‘yet,. ‘in existence. 
The rule stated by this Board i in Seal and Company * is applicable: : 


‘AS the Board’s jurisdiction. is. appellate, it is the general rule. that there. must oe 


be: a decision. by the contracting officer. before there can be an. appeal, and that 


| a notice of- appeal prematurely. filed is not. validated. amerely. by: the subsequent oa 


rendition of a decision on the same subject as that covered by the. notice. eg 





'8 Poloron Products, Tac. v. United States, 126 Ct. :€l. 816, 826 (1958); ‘This Board held 
in Refer Construction Company, IBCA-209, October 20, 1960, 67 ID. 457, 461, 60-2 BCA. 
par, 2831, 2 Govt. Contr. 561, that. “provisions of. the nature as _those_ contained, in 
Clause 6 ‘Disputes’ * *.* are jurisdictional and thus. would preclude review of a con- 


7 ‘tracting officer’s decision upon questions of fact arising under the contract unless anappeal —_ 


is taken within the 30 days allowed for that purpose.” Accord: H. D, Weiner Pronsport a 
Aireraft, ASBCA No. 6564, February 21, 1961, 61—1 BCA par. 2955. irs ae 

| BIBCA-181,. ‘February: 24, 1960, 67 LD. 60, 62, 60-1 BCA par.. 2521, 2. Govt. Contr. 
‘par, note . 
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3 : To is sure, Hieea are Naienticok to > thé ae Bae the instant case e does 7 


i not come within the « compass of the exceptions. a 


3. The exception: i in the release taken by'the conbielAE on ‘Februaiy : 


. 22, 1961, is only preservative:i in nature and i is not effective as a notice oe 


i. of. pe ae a , | : 
4, The lang guage used by ‘is identi officer j in transmitting sie =, 


a release on J. anuary 81, 1961, was of no effect, since. there j is an impli- 


_ cation. therein that. a. valid) appeal had. already. been taken... This 


: fy action of the contracting officer did not, in our opinion, mislead the — 
a contractor, since it was not this letter OF the-contracting officer which - 


: -resulted in an. untimely appeal, but’a “miscalculation” of the appeal 


a period on its.part, as.the contractor admits in his letter of March 27, 
. -A96L. ‘Consequently, the letter: of January 31, 1961, .1s:of no effect. aa 
Tt does not: confer. any. rights on: - contractor, nor. r does ta impore 


| _ jurisdiction onthe Board® _ 
5. Ehe Notice of Appeal of ‘Maoh oe 1961, Was | sanailed atten. ine: 


| expiration of the appeal: ‘period. . The reason given bythe contractor ~ - 
_ that-he miscalculated the time for taking the appeal. does not affect the 


| running of the appeal: period.’ 7 We are in full agreement. with the — 
holding.of the Armed Services Board: = Contract: Appeals in nied 7 
| Clothing. Mu anufacturing Company : ae 


: The Board has consistently found that : an aaceat is anamely when filed. sub | 
. ‘sequent to. ‘the 30-day period even though the delay might be as short as one day. : 


Where, however, some action has-been taken by the contractor within the 30-._ | a 
| day period, the Board has been faced as here with a determination as s to whether oe a 


or not such action. constitutes an appeal. Gee es ee eae | 
+e 8 the Board had been consistent in requiring not. only's some action . by the 


contractor’ ‘within’ the 80-day appeal period. indicating: ‘is’ “dissatisfaction: “Or: @is- 
approval of the action of the contracting officer, : but, - in addition, his present _ _ 


intent within : the 30-day period to. appeal ‘to the” “Secretary. ‘or at least to an 
authority superior to the contracting officer. The Board has taken a liberal 


view of actions by contractors: to file. such’ an intention and such appeal.’ How- — 


“-. ever, such intention must be evident and must be actual. The Board has no — 


authority to waive the rights of the Government, and. in- the line.of the. decisions | 
: ther to has not Saeeneie SO. It will be noted that the Dispute’ article ‘Provides 


eos The Tire. ‘Mart, ASBCA No. 5671, March. 15; 1966, 61-1 BCA. par. 2582. 
SOF. M eGraw-Hill Book Company, Ine., ASBCA No. 4500, J ‘uly! 7, 1958. - 


POI oy,” The Disputes, Clause im. Government Contracts: A Survey of “Court and Admin- . - 


iatrative: ‘Decisions, 25° ‘Fordham: L. Rey. 11; “29° (Spring 1956): ‘The’ thirty day: ‘appeal ... 


- period . closely. resembles a statute of limitations. Illness” of an appellant affords no a 
. excuse ‘for failure to appeal within the prescribed period. | ‘The fear ofa contractor, | that. eS 


Ae by. appealing, he will incur. the. enmity. of the contracting: officer likewise does not excuse a. © 


failure to. appeal. he Citing Fraser. Engineering | Co., ASBCA No. 3001 (1955) ; : MacLean no 


. Industries, Ine., ASBCA No. 1964. (1955) ; and Perry. ‘MeGlone Vv. United States; 96 Ch > 

Cl. 507, 540 (1942) 5 American Bridge Co. v. (United Staven,: 25 iy SUBS 714 eas Pa. 

1938), respectively. - 
* ABBCA No. 3912, ued re 1957, 57-1 BOX par. 1290. Sgt 


140 DECISIONS OF THE DEPARTMENT OF THE INTERIOR [68 LD.” 


_. that the decision of the contracting officer is final and conclusive if no appeal is 
taken within the 30 days. Upon the expiration of that period without such: 
an appeal, the rights of the Government become fixed and the Board is power- _ 
less to render relief, The liberality evidenced: im some of these decisions is not 
@ liberality of the Government's rights but rather @ liberal interpretation of the | 
 appeliant’s acts. It is the appellant and the appellant alone who can protect — 
his rights under the contract. Where he fatis by neglect or design. or inadvert- : 
ene: ‘to do so, this Board is powerless to. assist him.” . (Italic supplied. ). | 


‘The: contractor-appellant admits: that. he ‘miscaleulated” the appeal. 
period; and that the letter of: March 2, 1961, was ‘mailed: after. une 2 


it appeal period had elapsed. 


_- We have reviewed the numerous: Se iuee deatiia with the stimne- : 
lines of appeal” and agree with the conclusion reached in WVéson-— 
Smith Construction Company and Northwestern Engineering Com- 
-pany,® that boards “are, of necessity, strict in determining ‘whether — 
a particular appeal was mailed within the prescribed 30-day period, — 

but “derail * in determining whether a particular yeune constitutes : 


: - an appeal.” (Italics supplied.) - 


- Since the appeal was not filed within the 30- day ariod: as eeoraal: 
in the “Disputes” Clause 37 of the contract, the. Board: ‘is ‘without 
| authority to act on the merits of this appeal. aes es -_ 
Consequently, the-motion to dismiss 1 1s. granted, : and the “appeal i Is  . 
| eng dismissed. aes oa ~~ a 


See © ser ‘Paur H. Gites Chairman. 
s: dy We concur : ‘ eet et 
“Txomas M. Dursrow, M ember, 


| © Sony J. Hynes, Member. 


: APPEAL oF REFER. CONSTRUCTION COMPANY 
-TBeA-267 ae | Decided May 19, 1961 


i Contract: Damages Liquidatea Damages 


- Liquidated. damages provisions in contracts are valid and enforceable regard- 
_ less of the actual damages suffered by the Government in the event: of a 

delay in-the performance of the contract. The absence of actual damages is 

_ not fatal to the Government’s enforcement of liquidated damages: and does _ 

. not convert liquidated. damages into penalties. | 


Contracts: Generally - | a gctedare cl esa See : 3 
‘Interest cannot be recovered jeatiee the: United States upon unpaid slceonints 
or claims in the absence of an express provision to the contrary in a. relevant. | | 
statute or: contract. ae | 


“pEng. C&A Board No, 1471, June 13, 1958. 
0 Midland: Constructors, Inc., IBCA-272, May 3, 1961. on 7 
1 Rea Construction Company, IBCA-227, November 4, 1960, 60-2. BCA par. 2847, = 
Govt. Contr. alae . 
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ee, ot eh | May 19, 1961, - a 

ae a" “BOARD OF CONTRACT APPEALS bane | 

“On. Oatober 20,1960, the Board denied. the motion ie cen e the: | 


| 7 : Department Counsel and remanded the.matter to the contracting, officer. _ 7 
with the directive to set: aside its letter decisions of May 28, 1959 and. 1 i, 


June 15, 1959, and to issue a findings of fact. and decision responsive 


a to the. allegations of the. contractor- -appellant, including the allega- = 


as tions that there may | have been substantial compliance. with the notice ts 


requirements of Clause 5(e), of Standard Form 23A2 ~~ ate fa 
The contracting officer issued. a. document. entitled ‘Pindings SE 


Fact” on January 11,1961. It contained. an. appropriate “caveat? and: : ae 
—. had appended to it a copy of the rules governing: the procedures before. ao, 
the Board of Contract. Appeals. — oe 


‘The. contractor. and: its attorney. appealed tinnely from the decision ae 


ee of the contracting: officer on January 13,,1961. 2 ore 
_ On March 24, 1961, the Department Counsel submitted to is Board z 

a statement of the’ Governinent’s position and presented simultaneously: aoa 
a motion to. dismiss Claims Nos. 4 and 7. Copies of these instruménts 


(#2: Syere carved’ onthe attorney for appellant. No statement lias a : 


| 7 received from appellant since the. filing of the motion... ... 


In the: Findings of Fact of January 11, 1961, appear. dispositions ‘ 


> concerning seven (7): ‘claims. ‘The Board will follow the numbering of. : . 7 


7 the claims maployet by the contracting’ officer.” 


Cains No. 0. ‘bLiquidated Damages 


Genet spre ‘contends ‘that’ since no actual’ “diinags was | 


suffered by..the Government because. of the delay in. completion. of the, Z 


| contract the: liquidated damages provision is not enforceable. as being 


in the nature ofa cored ‘ih ~ eae of J jena 18,  W6L, Sean | ie . 


7 lant states: 


a In answer “to Claim No. 4, ‘the Contracting Officer admits that . no. damage 
resulted to the ‘United . States. . : 


; We agree. with the Department. Coo ‘that the depeuen. of this ; 
. “claim”. is governed by. the holding of. the Supreme Court, of the 
| United States j in- Priebe & Sons v. United States: * oe | 


_ “Today the. law: does not look with disfavor upon “iquidatea damages” ne 
visions. in contracts. . When they are fair and reasonable attempts to fix. Just 7 
| compensation for. "anticipated | oss. caused by, breach Of contract, they are i 
enforced: * ee i : heh : ee 
They serve a particularly useful function when damages « are. > aiheerenia ine 
nature or amount. or are’ wnmeasurable,, as: is the ‘case in. many eoveramneee 
contracts. #8. oe hoe | 2, 


2 IBCA-209, ‘October 20, 1960, 67 LD. 457, 468, 60-2 BCA Bur 288i, 2 Govt. Contr. B61. 
meee U. S. ‘407, 411-12 Gaile ; 
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Anas thie fact nae the damages suffered are shown to be less than ie damages 
contracted for is- not fatal. ‘These, provisions ate to ne suceee as of the time of 
; making the contract, wk . - aa & 

_ This Board: has, of course, “followed Priebe. Tye Vilidity ead the in- 
terpretation ‘of the: liquidated damages Pree has been betore the | 
: Board several times. re : Pen ei0 i 

“In Parker-Schram Company, the Board held: oe 

As for. the contentions of. the appellant: with reference to. the validity ‘and | 


. effect of the liquidated damages provision itself, they -are entirely without : 
. Merit. These ; <questions must be’ determined under federal law, rather than: 


ee under the: law ‘of! Oregon; as: ‘the appellant -eontends,. and under: ‘fedéral law it 


is quite immaterial that,: as’ “matters turned.:out, the: sGovernment: suffered no in- 
convenience :as. the: result: of the delay, or that the appellant. would be subjected: 


. + .to, hardship. Dy. the imposition of the liquidated damages. It is ‘true. that even | ae a 
ae under federal law a liquidated damages. provision. will’ hot. be enforced ‘it int} 
—— fact’ it constitutes a penalty. “But ‘to justify such | a cohelusion - it must. be: eS- ° 
| on tablished that: it is plainly without: reasonable. relation’ to ‘any. probable. damage. . - 


which could follow froma. delay: ‘in: ‘performance, aud the’ circumstances of: the ia 


present: case would. ‘hardly: war. rant: ‘such a conclusion. -. Indeed they. show. that 
| the. need. for. the. access road. was. urgent, especially in: view of. the severance of 
the: existing, access. ‘road—a fact: which ‘the. appellant ‘does’ not now challenge. . 
As for the. Tate or the liquidated: damages, the: practice is. to enforce: it as. 


Ww ritten,, for. a. “contractor: should. not lightly’ be: ‘per witted* to! vepudiate’ ‘a ‘rate SS 


to: which’ it has ‘itself agreed. Tt has’ ‘been ‘held. that’ in’ ‘construing® a’ ‘liquidated ~ 


me : damages: provision: there must: be indulged. a presuniption; ar ising. from ‘the very. 
= incorporation. of the provision. in. the contract, that it. had. been | Bremised: ‘upon, 


. due. consideration of all the attendant: circumstances. . ee 


Ty Pricer M achine &: Look & omipany,$ the Board wee 


Ag: the: validity: of: a ‘liquidated ‘damages: provision depends on: tiie situation ae 


~ which existed when the contract: Was: ‘made,. as. was held in: ‘Priebe & Sons’ ae 


: the ‘mere ‘fact. that the’ extent to. which’ damage™ was: ‘actually. sustained. a ‘the. . 


Government. becomes ‘uncertain is not: sufficient, to. make: the liquidated. damages.. 
provision , unenforceable. asa) penalty... For all. that appears. to the contrary, eo 
the. Government could have’ incurred, for example, increased expenses, in in- 
specting items to be furnished ‘under the supply contract, evel ‘though there 7 
' was no ‘delay i in the installation of any of these items. ©. 2205) Siren ee 7 

In summary, the purpose of a liquidated damages | provision is sim- | 
ply to establish in advance the damages to be paid i in the event of a. 
delay in the performance of the contract. If the damages which would 
probably result are uncertain m amount and would be difficult to as- 
cértain, and if the’sum fixed én Mew thereof i isa reasonable approxima- 
tion of. the damages which would probably : result from’ a breach, the 
liquidated damages 2 are valid, and. enforceable le according to its terms, 





SIBCA-96, ont T6: 1959, “66. LD. 142, 146, 591 BCA. De 2127, 1 Govt. ‘Contr, par. 


289, 5638 N.. 


. #IBCA-195, July § 21, 1959, 59-2 BCA pat 2280, < Govt. Contr. boa. 


- a. : May 19, 1961 - a er 


= regardiegs ée the actual damages caused by the breach? e “The ‘absences: a 


“of actual damages i is not fatal and. does not convert a liquidated dam- 


ages. provision into a- ‘penalty. ‘No proof of damages 1s necessary. a 


a - Consequently;; the. motion. ot Department ‘Counsel is. granted. That. ae 


oa part of the: appeal which is. described ‘a as Claim No. 4: is s dismissed. 


£0 lain No a. rE terest 


ae ~ Appellant states: in its appeal: of January 18, 1961: . ie Cee 

_. In answer to Claim No. 7, the Contracting: Officer. denies: that: there: is any ae 
interest due... It is interesting in this letter ‘to note that the Contracting. Officer- . 
in: his findings of fact in no- way mentions or. attempts to justify. the fact. that: - 


os $4, 717. 00 was withheld in addition to the $1, 700. 00 penalty: without any justifica~ : 


Se tion ‘or._reason- for: more. than. one: -year and: was. not paid until: demand was made: rereees el Ye 


ae fora reason for the non-payment. If. the Contracting Officer fails. to. give: any” ees 
oe reason. why an. undisputed: amount. due a Contractor. is withheld for. more than . 
~ one. year, then we must assume: that. the only reason he withheld itis because the oy 
~ Contractor. has appealed. the penalty clause, and he, in: ‘the language: used in. . 


page 10 of the decision of the Board of Contract ee was using: this. aS = 
‘shillalah to strike the. Contractor down... ae see ee _— 


_ Assuming, without So holding that ieee: silegationd were proven, os 


«then the-failure of the. contracting officer to pay.in accordance withthe = 


~ terms of the contract would constitute a ‘breach of contract. ‘Since: the 
~ Board’s jurisdiction must be found within the four corners of the x 
contract, and does not extend to breaches: of contract, the appeal would ue. 
eee to be dismissed. for lack: of jurisdiction. 4 _ 
oon A further reason’ ‘for the dismissé}istbased on the: sipaditional: dle 
| that interest cannot’ be recovered against the United States upon. unpaid — 3 
accounts or claims in the absence of an express provision to the-con- | 


. trary ina relevant statute or contract.”* Consequently, the motion of © | 
the Department Counsel is —) and the appeal: Soe the 7 
denial of Claim. No.’ 7 is 5 dismissed. | - 


- Conciuston foe 


an The: motion of the eoadenas Csanesl to dismiss the appeals = 
concermng | Claims! Nos. 4 and 7 is granted... These appeals : are — 
dismissed. | 3 gee Be. ee oe eeetg oF ee 





& Priebe Mona, Inc. v: United States, 332 U.S. 407, Ai-12 (1947) ; “Wise ¥. . United: 


an States, 249 U.S. 861 (1919) ; United States v. Bethlehem. Steel. Ca., 205. US. 105, 120-21. 


(1907) ; : Sun Pr inting é Publishing Association V. Moore, 183. U.S. 642, (1902).; 29 Comp.. 
~ Gen. 5380. (1950):5 ; 28 Comp. Gen. 485. (1949); : Stein-Tobler Co., _ ASBCA. ‘No. 352, Mace Baste” 


. 97-1952. 


| ‘United States -v. ve -Thayer-West Point Hotel: Co., 329° U.S. 585, 588. (1947). Accora : >. 


= United States v. Alcoa. Band of Tillamooks, 341 U.LS.. 48 (1951) ; Komatsu Manufacturing ; 


Co. Ltd: Vv. United States, 132 Ct. Cl. 314 (1955) ; Ramsey v. United States, 121 Ct..Cl, 426: 
(1951), cert. den. 343 U.S. 977 (1952) ; Flora Congtruction Company, IBCA~101, Septem-— 
ber 4, 1989, 66 ID: 815, 320, : 59-2 BCA par. 2312; Montgomery Construction POSED Ong. 
S ASBCA No. a cane 28, anoG 19 comes Gen. 526 ee ae “s . 
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2, The Board will receive Vadaitional statements and briefs of the | 
parties concerning Claims Nos. 1-8, 5, and 6, if they are e sub- 
_mitted to the Board prior to June 23, 1961. 2 _) 

® “If no. additional statement and briefs are. Re from the © a 

_ parties, the Board -will consider on. the record as submitted a 
- Claims Nos. 18, 5, and 6,, ‘wat ah ee aoe. 

Paun ini Chisirman. 


ae concur: 


“Taomas M. Durston, Mu ember... 


Se ae oe: ean cr ae 
ea Sse - bay 


Be te ee i ees we Ae U.S. GOVERNMENT. PRINTING OFFICE; 1961 


OES ee .. APPEAL. OF ALLIED CONTRACTORS, INC. 145. 


- APPEAL or ALLIED CONTRACTORS, INC. 
! TBCA-265 - Decided May 16, 1961 


. ‘ales of. Practice: Appeals: Dismissal—Contracts; Delays of Contractor 7 
“Contracts: Notices ~ ro 


x A motion by the Boverimatit for ‘dismissal of an appeal on the ee ande: that - 

- the contractor. failed to. give timely written. notice of the cause of a delay | 

in ‘performance. will be denied, where it appears that. the contracting officer. ; 
had prior actual knowledge of the cause of the delay.: | 


| ; Rules of Practice: Appeals: Distmissal—Contracts: Breach 


Where the Government failed to cause clearance work to be performed by. others. | 


as. provided by the contract.so as to make ‘the work site available to the — 


contractor, the latter’s claim=for damages. caused. by the: delay wa be 
dismissed as being a claim for breach of:contract. : 


Rules of Practice: ‘Appeals: Dismissal—Contracts: Changes eae Extras 


An appeal will not be dismissed where the site for disposal-of excavated ma- . - 


- terial as provided by the contract: specifications is madé unavailable to the 
contractor. and the later selection by the Government. of.an alternate site 
creates aD. issue. Of. fact as to the existence of a constructive change order, | 


- BOARD OF CONTRACT APPEALS 


+ Daparanent Counsel has submitted a “Statement of Government's 
| Position and Brief” which is construed as a motion to dismiss the ap- 
peal, since it challenges the jurisdiction of the Board over two money 


claims submitted by the contractor as being untimely and as represent: pee 


ing unliquidated damages for alleged breach of contract. Also, the _ 

_ final paragraph of the Statement of Government's Position and. Brief 

reads as follows: , , _ 
‘The decision of the Contr nehie Officer is sufficient under the law and the facts : 

| and would justify | this Honorable Board in dismissing the appeal. | at 

No reply brief has been submitted by the appellant 3 in answer to De: ; 

- partment Counsel’s statement and brief or in opposition to the motion 
- for dismissal of the appeal. 

However, 43 CRF 4.7(¢)+ makes the aie of a reply brief an op- 
pational matter for the contractor, and many appéllants. fail to take 
| advantage of the opportunity to file reply briefs. Such failure merely 

leaves the contractor in the position of neither admitting nor hoe 
| the allegations contained in the Government’s motion? | 


' Although the arguments advanced by Department Counsel pertain ~ 


ma oniy to. the monetary claims, the purported request for dismissal is 


4 (ey, Within 15 days after. receipt of the statement and brief of the department counsel, - 
‘the contractor may file with the Board a reply thereto. 
2 Midland Constructors, Ineerpor ated, IBCA—272 (May 3, 1961}. 


600788-—61——1 . 
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’ éipaseilly directed tis the appeal’ as'a, whole, on ithe hoes of the. Aree . 


- tion that “The. decision of the. Contracting: Officer is sufficient under a 


_ the law and the facts* * *,” There | are several other claims involving ee 
: alleged: excusable delay, which concern:issues.as to material facts, Ok 


ae ms cept for one alleged to have been untimely presented... ‘Accordingly, « : 


: the. Board will not dismissthe appeal as to those matters? © 7 
Pe Claim: No: 8, alleged by the contracting officer to have: been untimely. e 
o ed is for excusable delay caused by unusually | severe weather 


ss ~ and floods. Clause No..5 of Standard Form 93.A- (March 1953). pro- 


3 vides that “ «“* * ® the Contractor shall within 10 days from the begin- 
ning of any: such delay, unless the Contracting Officer shall grant a 


further: ‘period of time prior to the date of final settlement of the zh 
~-. gontract, notify: the Contracting Officer in Beitices of the causes sof ee 
delay. pes, me 


Claim No. 8 was , apparently. frst Sresiited in wilting. on the: con:, ne < 


‘a -tractor’s letter of. September. 21, 1960. “Payment Estimate No.7. — - 
. Final” is dated November 23, 1960; so the claim was presented priorto 


a final. settlement. ‘Moreover, it is. stated. in. the contracting: officer’s “aly 
ar Findings’ of Fact and Decision that: “A review by the log kept by — : 
_ Mr. Houghwout, the inspector, discloses that’. there -were very few .. 


oan : days on which work was. not performed because of unusually heavy a 


‘snows, the extremely. high flood tide in the Potomac River and rain _ 


oe : and that the weather conditions and high tides were not unsual for the al 
Pe & aes months of March and April and were not unforeseeable. * * * 


Thus, the contracting officer seems to admit, perhaps inadvertently, = : 
as that the work was delayed by “unusually heavy snows.” oes 
- Since the weather conditions wére apparently within the heenal 


ve “knowledge of the contracting officer, the Board will not dismiss the : 


appeal for non-compliance with the technical | ‘requirement, of the ~ 


6 10-day limitation.” It may be observed 3 in passing that. the actual ” 


7 records of the Weather.Bureau have not been proffered. by either 


-, party concerning the question of “unusually. severe weather,” although |. : 


the contractor has referred to March 1960 as breaking all records, ‘Tt _ 


— does not appear that such records were consulted by the contracting: ~~ 
_ officer: in arriving. at the conclusion that. the weather conditions and 


7 high | tides. were not unusual, or ‘unforeseeable. The burden of proof, — 
of course, will be on the appellant to support: its claim at. the hearing a 


ai = : which appellant has. requested. : 


ee Cheney- -Cherf and ‘Associates, IBCA~250 (November 14, 1960), 67 ‘Lp. 396, 400, 60-2 ye 


| BCA. par. 2583, 2. Govt. Contr. “par. 620(a), and cases: cited.therein. . (The claims involved - | - 


<-are about 20 in number and are listed in detail in the Pindines: of Fact and. Decision : 
. dated November 238, 1960). a 
4 Of. Studer Construction Compan: TBCA-98 ‘(Deceinbes 11, i959), 66: LD. 414, 2 Govt. ; 

Contr. par. 25; Cheney y-Cherf Gee Associates,. Fa. 3; supra; Sanders, ‘BCA No. 955, sccr 


862. 928 (1945). 
BOF, Pioneer Blectrie Company, Yasuevordton: TBCA=222 (Tune 23, 1960), 67. LD, 267- 2 eet 
eB 70, 60~2 BCA ‘bar, 2675, 2 Govt. Contr. ‘Dar. 868, and cases elted therein. i : 


om aes ut ee “ALLIED ‘CONTRACTORS, ING. CECE PE Bick = 


May 16, (1961 


| “One of the monetary climes (annninbared)- is Stor $9, 547.8 83 costs. cof ce 
: idle equipment, incurred ‘by. reason. of the alleged. 14 calendar days de- . 
lay of the Government in furnishing an alternate site for disposal of. _ 

. “excess. excavated material. . Paragraph 5B-4 Utilization, of Section. 

5B, Excavation Other Than. Structural, of the contract; required that» 
"excess excavated ’ material “be. placed on, the. Mole i ih. the: vicinity.of - 


_. the future: Water Sports. Genter: as: directed: *- Apparently. because of 


ane 


~ delay of the contractor-appellant in. starting the work, construction of _ 


the Mole was performed by another’ contractor... The completion of - 


~ the Mole by the other contractor deprived. appellant of the site. for 
a disposal of excess: excavated material. However, the contractor — 
. needed an. alternate. site; it alleges that the Government failed to 
_ provide this site within a “reasonable time. This. alleged delay is also 
the subject. of Claim No. 4 for: extension. of: time ‘for performance. Pag. 2 
The contractor notified the contracting officer of this. delay by letterof 
April 25, 1960. and submitted its claim in letter of September 21,1960, 
prior to final settlement. We hold this to be timely (see fn. 4, supra). ts 
-. Without going into the merits of this claim, it would seem to the > 
- Board that there may be involved a question. of fact as to whethera 
constructive change order came into being. The completion of the — 
‘Mole by another contractor made it necessary to provide the appellant 
oi with a chaivge in the authorized place for disposal of excess excavation a 
material. That change was made, and it would appear that the proper’. | 
adjustment for additional: costs, if any, of such change may involvea, 
AE e change to be made under Clause No. 3, “Changes.” *6 The question of. ce 
~~ Government: liability. for cay costs of idle equipment i 1s a ne a 
2 matter, not decided here... | 2 


The second monetary dlaim presenta a diene type oe situation. a 


: ate is for costs of alleged. delay by the Government in causing the ; re- 
~ moval of. electric. power poles from the work site. . In a companion — 


Claim No. 5, the appellant asks for an | additional extension of time Rs 


for excusable delay. 


Under Section 5B ‘Gicatcation Other Than. n Sttactital” ¢ 6f the con- | 


tract, paragr aph 5B- -Scope provides i in the last sentence that “ * *. *°. 


The work area. will be cleared and grubbed by others prior to beginning 


of construction.” The contracting. officer allowed an extension of 12 
hed calendar days excusable delay. The: appellant claims costs of $4, 586. 09 


an: Cf. Inter- City sand and Gravel. Wowsatn and John Rovtynovioh, TBCA-128 ‘(May 29, 

; 1959), 66 LD. 179-99, 59-1. BCA par. 2215., 1 Govt. Contr. ‘par. 432; Regent Mantifac- — 
turing Company, Incorporated, ASBCA No. (5397, 61-L BCA ‘Dar. 2956 (February 123; > 4. 

. 1961) ; Unexcetled Chemical. Corporation, ASBCA. No. 2399, 60-1; BCA: par. 2587 (March | ° 
st $1, 1960) ; Ho. Research &. Development ‘Corporation, ASBCA No. 5018, 59-1. BCA par, 

ope 2107 (February 25, 1959).: J: W. Burst. ¢ Son cate, Ine., ASBCA No. 4167, eid BCA : 
at par. 2095" (Rebraary 2 20, 1959). ts . . 7 . 5 Ne 
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for 24 calendar days dey, apparently because of standby costs of ‘ais : 


"equipment. | 


Atis.clear he there: was no change’ in the scope of the more. concern- : 


ing the relocation of the poles.’ ‘That work-was to be done by others, 


and the contractor. was not authorized to perform such work nor did — 
“ait actually remove or relocate the poles. The contract contains no— 
provisions for additional. conpensation for such a delay. Therefore, . 
the contractor’s claim is based on ani alleged breach of the Govern: 


- Inent’s agreement: to clear the work area prior to beginning of con- 
struction so as to make it available for the contractor’s work. This 


_ type of claim is outside of the jurisdiction of the Board and. moust be 


dismissed. 7 
| | Conctusi0N | 


The motion ts ‘disiniss the spool: 1S. iin as to the nee of 


$4586.09 for delay in removal of poles. ‘The motion Is denied as to 
a the ee of the claims: in \ this appeal, — = 2 


Teroocas: M. Dunston, Member. 
Weconcur: 
oF OHN oe Hyrwns, M ember. 


| Pau H. Ganrr, G hairman. 


APPEAL OF ieee HOLT, AN INDIVIDUAL d/b/a NORTHOLT © 


__. ELECTRIC COMPANY and WILLIAM COLLINS & SONS, INC. 
| IBCA-279 te Decided May 26, 1961 : 


: Contracts: Delays of Government 


‘It is well settled that a claim for additional Aepreenee don banca on the alleged : 


delay of the Government in peers its contractual obligation is a claim 
for breach of contract. : 


a Rules | of Practice: Appeals: Dismissal 


The Board does not have jurisdiction to administratively deterthine appeals in- | 


“elne br eaches of contract. Such appeals must be dismissed. 


“BOARD OF CONTRACT APPEALS | 


“Departinent Counsel ee moved on May 22, 1961, ‘that fs Bomde | 


.  @ismiss the instant appeal and request for review on the ground that all of the. 
a appellant’s s involved claims are for unliquidated. damages exclusively and, there-. : 


7 Central Flor ida Construction Company, IBCA-246 (January DB; 1961), 61-1 BCA par. 


2903, 3 Govt. Contr. par. 40; Seat and Company, IBCA-181. (December 23, 1960), 67 I.D. 
435, 61-1 BCA par. 2887, 3. Govt. Contr. par. 389; Platte Valley Construction Company, 
- TBCA-168 (August 28, 1958), 58-2 BCA par. 1892.° (These cases involve withholding by © 
_ the Government of access to or availability of the work site from the contractor. There | 

_ are other decisions holding to the same effect, cited by Department Counsel, involving 


2 delay by the Government in the furnishing of materials or eaurpuent to the contractor. i 


oe 


yas] NORTHOLT. ELECTRIC COMPANY ET ans ee 1490 
te | bt as ites, aie, May 26, (1961 Fis, seo ot ro et i . ; | 
fore, beyond the. aa risaieion of ‘the Board ia serve as’ a basis for: ‘granting any : 

; of the relief requested by the appellants. . 
| Appellant filed an. appeal on March 97, 4961, from a letter decision 
of the contracting officer of March 8, 1961. ° 

That decision recites that the contractor entered the following ex- 
‘ception on the release under the contract: 

. $48,187.51 representing claim. for damages and extra costs resulting from OT 
incurred by reason. of-breach of contract or due to delayed: delivery of goverti: 
ment furnished materials claim attached. hereto. ae 

The notice of appeal of March 27, 1961, which was srocuted iby the 
| appellants on the stationery of the i fon of Wattam, Vogel, Vogel, 


e: Bright & Peterson, Eisqs., of Fargo, North Dakota, and the supple-_ 


mental. notice of appel and request. for review of April 4, 1961, of. 
: Edward Cy Gillig, Esq., described the claim of Saree in similar 
i terms. We quote, in part, from the latter instrument : | . 

| ‘The said contracting officer’ Ss findings and decisions that said pontnacnbEe! claim - 
. is: a claim for unliquidated. damages and. one which said contr acting officer. has. 


3 no authority: to entertain or settle, and that it is unnecessary for him to pre- | 
= pare. findings of fact or. determine whether said. contractors incurred damages 


or. extra costs, are deemed. erroneous: by said: contractor, and they appeal there- 


| from. and request a review thereof because : They. believe. and submit that due t 
to the. government’s: breach of contract and failure to. furnish materials within - 
“specified. times and. fulfill its obligations so as not to impede performance by the - 


- _ contractors, _and the resulting delays and costs incurred by. said ‘contractors, 


8 they sustained damapes in the sum of $48, 187. 51, as set forth in their claim, dated — 
December: 28, 1960 * ** further, because said contractors. believe and submit 

that they are entitled to. recover and be paid and reimbursed for such * * * con- 

tractors desire to have settled and determined all questions of fact,.and all facts. 


out of which their claims arose, and all matters which they are entitled to have 
. considered and settled by governmental administrative agencies, and take advan- 


.. tage of and exhaust all. administrative remedies available to them under said’ : 


contract or otherwise, and obtain the final decision of. the proper administra- : 
tive agencies of the government coe, . (Italics supplied. ). 


The rule stated by the Board 3 in bagher Construction Company: is 


co dispositive of this appeal: 


It. is well settled that a claim for additional souipensdtion based on: the 


‘; alleged, delay ‘of the Government in performing its contractual obligations is 


_a claim for a breach of contract, which is beyond the authority of an adminis- 
_ trative official, such as the contracting officer or this Board, to determine. 


..* The authority exercised by the Board is final for the Department of the Interior (43 
CFR 4.4). Carson Construction Company, IBCA-21, 25, 28 and 34, March 9, 1956, p. 84, 
In Adler Construction Company, IBCA-156, January 20, 1960, 67 ID. 21, 60-1 BCA par. 
2512, 2 Govt. Contr. 115 it was held that oO request for reconsideration is: eae ee 
to exhaust administrative remedies, 

. *IBCA-124, October 3, 1957, 64 LD. 288; 889, 1-2 BCA par. 1441. 


- Construction Corporation: * 
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“We also cite with approval the following st statements s from m Warden "fia 


z és In the last analysis, the question presented by ‘the instant. ‘apes ' is ‘whether i 
in. the circumstances here. involved an award Of: additional. compensation is 


-- authorized by any. of .the provisions of the: contract. : The: answer to: that ques- 
tion must . be. in the negative. | On the. other hand, appellant. seems to assert 
. that, if, it is. not entitled to additional. compensation. under the contract, then - vee 

it must be entitled to additional ‘compensation. for. breach of contract. Here ee 

4 appellant: appears to have in mind: decisions: in which the ‘Court. of Claims’ has © 


7 held ‘that where the: Government negligently fails: to: make timely delivery of 
| promised material, and thereby unduly: delays: performance: of the contract work, ao 


‘the extra costs incurred as a result may be recovered by the contractor ina... 


suit against the Government for breach of contract.‘ - “But those decisions do. 


| not mean. that. administrative officers of the Government, such as the contracting | _ 


; officer or the Board, are author ized to. consider. and settle unliquidated damage 


claims of this sort for. which no provision is made in the. contract itself. | Quite. = > 


to the contrary, it is well established: that the. powers. conferred ' ‘on: administra- : 
tive. officers by the standard Government. contract forms. do. not extend to the 3 


- allowance of claims’ for unliquidated damages: on account. of: alleged breach of = | 


| contract.* The. contracting | officer accordingly © ‘was. ‘tight. in. concluding - that, -_ 


. absent: ‘any ground. for the allowance of additional compensation under the: con- 


‘ ‘tract, the instant claim must be regarded as one. for breach of contract. which | 
~ he did not have authority to consider or settle. ‘Since the Board lacks jurisdic. eee 


_ tion to. determine the merits. of a claim: of this. character, no ‘opinion is. ex “—< 
: pressed: upon the: question whether: the delay in furnishing the venturi. meter. 7 


tubes was. caused by. such. a. want of. diligence, or other fault, on the: part of - 

the representatives of the Government as would amount, . ae ae ¥o eer eek ays 

A: ~ Consequently, the motion of the Department. ‘Counsel to dismiss — 
- is 8 granted. . na arpea, is a hereby dismissed for lack of jurisdiction. _ os 


- Pavn HL Gann, C Thairman, ; ne 


a ni CONCUR: | = 
— ‘THomas M Doxstow, ‘ ember. a 


tae s “CLAII OF WAYNE. aL ‘MORRISON | 
 TA-220 — : oe = | Decided May 29,1961 


; Torts: ¢ Common Carriers—Torts: ‘Trespass—To rts: Contributery Megligaoe aon 


‘Where a Government employee operating automotive equipment on: a Govern: 


ment railroad, after observing a ‘private automobile parked on the. xight- a ~ 


= 3 IBCA-48, ‘September 30, 1957, 64 Lp. 3876, 384, mie BCA par. dado, 2 Govt. Contr, 


nae a 


«William C. Phompaon. yy, United ‘States, 130. Ct. cl 1 (1954) ; :  Ghatender * ve United. ons 


oe ‘States, 127 Ct. Cl. 557- (1954) 5 : Harwood-Nebel Construction oe Inc. v. United States, —- 


105 Ct. Cl. 116 (1945). 


 B Wm. Cramp &. Sons ve ‘United § States, 216. Uv. g. 494, (1910) + , Continental Tlinois Nat'l. = 
Bank & Trust Co. v. United States, 126 Ct: Cl. 631; 640-641 (1953)13. Anthony P. Milter, 


Ime. v. United States,111 Ct. Ci. 252, 829-330 (1948) ; Arthur W. Langevin v. United 


gt 100 Ct. Cl. 1, 28-81, oo A Po Suskind Construction Co, Bee LD. 401 (1956). 
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May 29, i961 


as sway dangicousiy: ‘close’ “to the’ tracks, causes a ‘collision by faiting® to. 
“. approach the automobile at a ‘spéed” that will ‘permit the equipment to be 
é stopped. if the room. for. passage turns: out. to be insufficient, the United: States. 

., . is liable for the resulting. damages | to. the. automobile, even: though. its. . 
owner may have been a trespasser in parking it. on. the right-of-way, and. 

: also, may have been Dd ages negligent. in parking it SO. close to. the 
tracks. ; 


-_ APPEAL FROM ADMINISTRATIVE DETERMINATION | 


On February 28, 1961, the Field Solicits for The Alaska Railroad | 
| denied the claim of Wave H. “Morrison, 224 Craig Street, Fairbanks, ee 


: Alaska, i in the.amount of $393, for compensation because of damage - 


| to his 1956. Plymouth. automobile. ‘The damage resulted when, the 
- blade of a D-7 tractor being hauled bya rail gas car of The Alaska 


- Railroad, hereinafter referred to as the “railroad,” collided with the =, 2 


e 7 claimant’s automobile, while parked about. 51 iaches from the nearest, 
vail of the railroad tracks. The claimant has taken ay: timely appeal tee ead 
to the Solicitor from. the administrative determination of, ‘the Field ae 


ae Solicitor (T-ARR-110).. 


‘The incident on which the claim j is ee peered at approximately. ose 
11:12 a. m., on June 22, 1960, on the railroad. right-of- -way,adistance 
of about 200 feet from the Meridian railroad crossing, Ladd Air Force 

- Base. The right-of-way in this. area, is 28 feet wide—14 feet on either _ 


7 side of the center line of the track. In this area, Department of the Be 


Air Force road parallels the right: of-way. The road consists ofa 
— 40- foot: “black. top”. strip with a 20-foot. gravel strip on. either side =~ 
| of it. At the point where the incident occurred the edge of the gravel : 
_. strip was about 11 feet.from the center line of the Tight-of-w ay, t EROS 22 
ee “overlapping the latter by about three feet. 6 | 
» Phe claimant, while on his way to work on. the day of the cedent fe 


~ ran out of gas on the road just mentioned. He. states that: “he used : 


“a the starter. to get the car clear of the air strip and left it parked. 51 gan 


inches away from the nearest rail.” He also states that when he — 
returned, after walking to his oo, station and obtaining gas, the 
accident had occurred. : 
_ ‘The railroad gas car was ‘ulling: a fmaiag loaded with a. tractor 
as it. approached, at a speed of approximately. five miles per. hour, | 
‘the area where the claimant’s car was parked. The operator of the 
gas car, having. observed the parked car, felt that he had ample clear- 
ance to pass it safely but as he came within one rail of it, he decided. | 
that there was not sufficient clearance to pass the car and at the same 


~ . time the second member of the train crew called out “Hold it.” The ~. 
a operator thereupon applied the brakes. of the gas car, but, before he os, 
ee could comet it and the trailer to: a steps the > blade oF the. tractor caught ous 
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the Een tone Genides of the claimants car, causing. the fauaee) here 
in question. . The record indicates that, while 51 inches would have 
been sufficient clearance for the passage of an ordinary train, it was 
here insufficient because the tractor blade, being 13 feet wide, projected 

_ beyond the side of the trailer. | S | 
At the time of the accident, ‘the claimant. + was a Tibucotnmasioned 4 
officer in the United States Air Force and was stationed at the Ladd 


Air Force Base.. His claim was rejected by the Field Solicitor on 


the ground that he had no authority or permission to use that part ~ 
- of the railroad right-of-way. where his car was parked and, therefore, 
was a trespasser on the right-of-way at the time of the accident, and 
also. on the ground that he was nection in parking his car so. close 
| to the track. | 
The operator of the rail gas car ae adutied that prior to. the: acci- 
dent he saw the claimant’s car parked by the side of the railroad track 
and believed “there was clearance but. blade of cat [referring to the 
tractor] caught right rear fender damaging same.” It is clear from 
the record that the operator of the gas car. observed the dangerous 
_ proximity of the claimant’s car to the railroad track in time to have — 
avoided the collision, but misjudged the clearance and so failed to 
apply the brakes until. it ‘was too late to slow down or OP. the ; gas 
carandtrailer. 3 | 
In the circumstances of: tig present ¢ case, it 3 is immaterial whether 
the claimant was a trespasser, since the damage to his car was due 
toa failure by the operator of the railroad gas car to use reasonable 
_ care after the presence of the claimant’s car was discovered. It is well 
settled that a “possessor of land, who is in immediate control of a 
force, and knows or, from facts within his knowledge, should know 
of the presence of trespassers in dangerous proximity thereto, is sub- 
ject to lability for bodily harm thereby caused to them by his failure 
to exercise reasonable care (a) so to control the force as to prevent | 
it from doing harm to them, or (b) to give a warning ‘which is rea- 
| sonably adequate to enable them to protect themselves.” 2 | 
Nor is it material whether the claimant was negligent in parking 
his car so close to the railroad track, since the operator of the gas car 
had the last clear chance to avoid the collision. In Northern Pac. Ry. 
Co. v. Everett, ? the United States Court of Appeals for the Ninth» 


1 RESTATEMENT, TORTS sec. 338 (1984). The comments to this section contain the | | 


following explanation: ‘The rule stated in this Section applies to any moving force over — 

which the possessor is in immediate control, in so far as the force is connected with a | 

condition. created or maintained. by him.” ‘The rule extends to property damage as well 

_ as to bodily harm. RESTATEMENT, TORTS sec. 497 (1984). Accord, Guy P. Kearns, 
61 I.D. 219, 222 (1953). 

. 2232 F. 2d 488, 498 (1956). See, e.g., Black v. Texas & Pac. Ry. Oe., 108 FB. Supp. 448. 

446 (E.D. La. 1952), aff’d. 203 bon 2d 574, 576 (Sth Cir. 1953) ; Patenotte v. New Orleans 


Pub. Belt R.R. Comm., 118 No. 2d 270 (La. 1960); Burger v. T. Smith & Son, Inc.,.— 


93° So. 2d 34, 36 (La. 1057) ; St. Louis-S.F. Ry, Oo. v. Van Hoy, 268 1 p. 24 582, 584-85 


ABOD ns CLAIM. OF. WAYNE. H, -MORRISON - wee TBR. 
ee | | May 29, 1964" | _ a 


7 Gea In considering the doctrine of last cleat chance sald : 


This doctrine applies * * * when both parties are negligent but. one. “party, _ 


seeing the peril of the other and. BEDESC AEs besnige eens ger, fails to exercise due 
care to avoid injury. 


Liability is then cast on ‘the any who, appreciating the Sanger, ‘had the later 
chance to avoid the injury, even though. the other’ iS ascii may have continued 
up to the instant of the injury. . ; 

Applying the foregoing secseniaa ee. GE law to the tee 
under consideration, I determine that. the operator of the railroad 
gas car, while acting within the scope of his employment, failed to use | 
Ponsonable: care in a'situation where a-duty to exercise such care was 
owed to the claimant,-and that, as: the operator had the last clear 
_ chance to avoid the collision, allowance of the claim is not pee 

by contributory negligence on. the part of the claimant. e1 u 
It is therefore my opinion that the decision of the Field Solicitor 


5.3 should be reversed andthe claim allowed in an appropriate : amount. 


The amount. of $300.39, which is the lower of the two estimates sub- 
mitted by. the Cae, appears reasonable, oo oe 


Finan, Detention _ 


a “ikereforg, the Sida es detarmniition (T-ARR-110) of the 
_ Field Solicitor for The Alaska Railroad is. reversed. I award Wayne — 
_ H. Morrison the sum of $300.39, and I direct that this amount be paid 
a to aa subject, to the © availabilty. of funds for such purpose. 





~Epwarp W. Fisuer, 
| De puty Ss olicitor. 


(Okla. 1954) ; : athompian v. " Updegratr, 256 i p. 2a. 912, 913 (Okla. 1958) + cf. Alaska: 


"UE Freight Lines ve Harry, 220° 1 ¥. ‘aq 272, 2751. (9th Cir. 1955). The case last cited aTOse 


Sin donyine the claim, the Fiela Solleitor relied on the rulings. in (1). Firfer Vv. United — 


States, 208 F, 24524 (D.C, Cir. 1953) and. Carbone. vy. Mackchil Realty Corp., T1 N.E. . 
2a 447, (N. Y¥. 1947), both of which involved injuries resulting from a defective condition 

of the premises, as distinguished from active conduct of the possessor of the land or his 
employees; (2)) Lo Casto v. Long Isiand R.R. Co., 160 N.E. 2d 846 (N.Y. 1959), in whieh’ 
the court held that the doctrine of the last clear chance was inapplicable since the de- 
. fendant’s employees did. what was reasonably necessary to avoid injury to the plaintiff ; 
(3) Hansen v. Cohen, 278 P. 2d 898 (Ore. 1955), which involved an assault by an attend- 
ant on a patron of defendant’s parking lot in the course of a dispute arising out of a 
dica game; (4) Tennant v. Peoria & Pekin Union Ry. Co., 821 U.S. 29 (1944), which in- 
volved the issue of whether the evidence of negligence and: causation: was sufficient to 
present a jury question in a suit under the Federal Hmployers’ Liability Act; (5) John- 
son v. Yazoo & Miss. Valley R.R. Co.;.47 So. 785 (Miss. 1908); in which the court held 
that a passenger is not guilty of contributory negligence as matter of law in merely riding 
on a platform of a vestibuled train; and (6) Rathbone v.. Oregon R.R..Co., 66 Pac. 909 
(Ore, 1901), in which the court held that the only duty the defendant owed the deceased 
was to exercise reasonable care not to injure him after his presence on the track was 
discovered. None of these decisions are inconsistent with the holdings in this determina- 


tion, and the Oarbone, Lo Casto, Hansen and. Rathbone, decisions .. contain statements — 


which, in one way. or pBnObHer, tend to ecpuorr these. fe HOLINSE. 
| 600788—61— 





“154 DECISIONS: oF THE DEPARTMENT. “OF: THE INTERIOR [68 ED. 


"APPEAL OF EMANUEL BITTERMAN 


oe eas ato | Decided June 5, 1961 


cae. Indian ands: Leases and Permits: Generally 


A purchaser of Indian. lands is entitled to rentals paid by 3 lessee ‘ f ‘die atts 


"lands when’ the invitation for pids- under which the. purchase | was made 


- SO provides, and this right is unaffected by the date when title to. the land. .% 
| assed by aaten in : fee. bake 5 rosa, Oe : 


- APPEAL FROM THE COMMISSIONER oF INDIAN APFATRS- | 
nial Bitterman es Delmont, South Dakota, has appealed & to - 


- "i thi Secretary of the Interior from a decision by the Commissioner — | 
of Indian Affairs, dated: November. 27, 1959, declining. to release to 


_e him lease rentals,. in the sum. of $500. 00, paid. by a lessee of Indian ~ = 
eas lands. for: the period commencing March 1, 1959, and terminating 
| - February 29, 1960. .The appellant. was the purchaser of these Jands. 


~The land involved; comprising 80 acres, is described in the record eS 


a | Yankton Sioux Allotment No. 187: While the land sale advertise: _ 
~. ments, including the invitation for bids and instructions to. bidders, 


a were not included in the record submitted: on this matter by the Bureau | | 
of Indian Affairs, it does appear from that record that the land was _ 


as a advertised. for sale and. sealed bids - were opened.at. the Yankton. Sub- — 
x Agency: on December 11, 1958. The land sale advertisement. likewise | 


apparently provided 1 that the Jand was. subject: toa lease which would | 


: expire F ebruary 29, 1960, and that the annual rental of $500.00 was. oz 


= _ due on March 1, 1959. “Moreover, it is reported that the e invitation es : 
for bids contains the following provision: a ae 


. The. land advertised herein for sale will be. sold subject to ae leadés “of adag 


— record with | the Bureau of. Indian Affairs. ‘Rental payments (crop or cash) — a 
will accrue to the purchaser, effective’ as of the. beginning of the next annual ae: 


re ~ lease period. In the event: advatice rental payments have been. collected. by. | 


former owner. or: owners, such amounts will be. deducted from the purchase price. - 


The record shows that appellant’s high bid for the above land» “was 


2 “celal. and an award made to him on January 2%. 1959.. The 
_.. . balance of the purchase price was paid by appellant | on February 2, 


io 1959, and the fee patent forays title to hin, aS the purchaser, hee 2 = | 


- issued March ‘1,. 1959. 7 a 
It was the view of field officials of he nee “er Tadian Affairs, | 


| ie -with which. the: Commissioner’ of Tndian Affairs concurred in his _ ; 
-. decision of. November. 27, 1959, that since the patent conveying the 


~ land in question to appellant was not’ issued until March 17, 1959, 


bP othe former Indian owner of the land would be entitled. to the iease a 


- rental paid. for the. period commencing March 1, 1959, and terminating . 


| - cas As 29, 1960. it 1s to: this conclusion that, the appelen ad- es 
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dresses his appeal, claiming that he, as the  purehtvet of th. ee _ 


, : and on the basis: of the invitation for: bids; is. entitled: to such: lease: © : a | 
= _ rental i in the amount. of. $500. 00. There is nothing in the: record tor 
~~ indicate that: the ‘sale. of the: land has been: questioned, or that: the bees 


a lessee: who: paid the rentals for the period ending February 29, 1960, _. 


- _ did not. exercise his rights under the lease. In fact, appellant’s notice oe : 7 
Pan of. appeal states that. such lessee Ll a 2 off the Jand. for that as 


~ ‘period. 


_Itis significant that ihe ahowe Conitiniguioner’s S decieton of Noveniber : oe S 
| on, 1959, from which the present. appeal was taken, also covered similar. 


| guistions involving other’ land transactions under the jurisdiction of 


the Aberdeen Area Office, Aberdeen, South Dakota: Moreover, i inone 
~-of those. closely related situations, this Department | was called. upon, ae 
‘through. an. appeal, to determine the rights of the. parties. to lease 
rentals from lands, also as. between a. former Indian owner of. the a. 
| lands and the purchaser. of such lands. ‘See Appeal ‘of George He 


. Schmidt, TA-117 di: decided October 4, 1960. - There, 00, the effective — 2 


| beginning date ofa lease was: March 1, and it-was the view of:the 


~- Commissioner of Indian Affairs: that. since the patent in fee in that. _ 


ease did not issue until. March 14, thirteen days after the date when : . 
the lease rentals: were: due, such igs rentals belonged to the. former 


: Indian owner of the lands. In the decision of October 4, 1960, refer- — zs | 
ence was.made to Schmidt’s contentions “that he had completed pay- 


_ ment of the purchase price on F ‘ebruary, 18, 1957,.and that any delay — ae 
in the i issuance. of the: patent was beyond ae contcel and should not 


affect, his right to the refund.”  Schmidt’s appeal was allowed, and | . 
- on the basis of a provision in the invitation for bids, which is identical oe oe 


*. with the quoted’ invitation in the pe CAB), the following interpre- : a a 
al tation was then made: | oe ag Ae co - 


- We do. io find that when: title , passed. is controlling. in ‘this ‘case. “There is nd" ef as 
‘sugg estion” in the language~ in the: invitation quoted above that the purchaser : 


ee must. acquire: ‘title to: the. ‘property by a certain: ‘date. in’ order’ to be entitled to. 


the rental. payment, or credit therefor.” “Instead, the invitation for bids clearly “= 


and simply states that “[rJental payments (crop or cash) will accrue to the ~ 


| purchaser, effective as of. the beginning’ of the next. annual lease period, i ae 


_.. In the. Schmidt case the rentals. were paid by the purchaser ie the ne 
. lands, who apparently, had been a lessee of the lands, and his allowed oe, 
- claim was ou the basis ‘of a refund: for such rentals. paid by him. In: © 


the. present situation, a. third party, as lessee, had made the payment es 


_ of the lease rentals, which we understand are being held by the field 
= officials of. the Bureau pending consideration of the present appeal. ae 
° Nevertheless, i in both cases the pertinent question. is whether the pur- 2 - * 


: chaser ¢ or se former. Indian | owner was s entitled to the lease rentals. 
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i The slight dissimilarity i in the thot of ‘these’ two situations does not, 


 inour opinion, affect the applicability of the rationale of the Schmidt 2, 
“ decision to the present situation. - -— 

_. Therefore, thé decision of the Game ie a Indian “Affaire ; is 
reversed, insofar as it applies to the present case. Appellant's claim, 
asa. purchaser of the lands, to the above lease: rentals covering the 

: eae March 1, 1959, to eerrely 29, 1960,.is sustained. 


JoHN A. Carver, ‘JR. | 
Assistant Seoretary of the f nterior. : 
| | PHOENIX TITLE AND TRUST. 0. ET AL. 
pone Decided June 9, 1961 


| Private Exchanges: ‘Public Interest | - , | 
- Private exchange applications are properly rejected. whiere. the offered lanas . 


~. are situated within the limits of an Air Force range and fee title to the 3 ; 


lands is not required for purposes of ‘the range and there are no compelling 
_ reasons to acquire the offered lands to augment. any long range Federal 
— resouree e management. DrOeren such exchanges : are not in. the DADE: interest, _ 


“APPEAL FROM. THE BUREAD OF LAND MANAGEMENT : 


paces Title. and Trust. Co. and Jess M. Pike’ and. others have *% 
ie ics to the Secretary from a decision dated April 7, 1960, whereby “2 
- the Director, Bureau of Land Management, affirmed. lee oie of the 


ae Arizona land office dated. N ovember 24, 1959, that rejected their pri- | 2. 
vate exchange applications 1 on the ground. that consummation thereof 


7 — would not be in the public interest. The. Director's S decision stated 


- inpart: 


‘The Taylor Grazing Act, as amended (48 U.S.C., 1958 ed.; 315g) requires as a 
condition precedent to favorable consideration of any. private exchange proposal 
that the exchange benefit the public interest. It would seem that in this case 
that the public interest in. the offered lands is adequately met by the econ . 
by the Air Foree of leases to the lands for its purposes. 


The privately- owned lands offered by the appellants i in the private 
exchanges involved in this appeal are situated within the limits of 
the Luke-Williams Air Force Range. Apparently the use of the 
lands is required for purposes of the range, and the Air Force now 
has use of the lands through leases or condemnation of leasehold 


1 Phoenix Title and Trust Co. (AR-020828, 020829, 020830, 020831) ; Jess M. Pike, for 
himself and as Att. in Fact. for 6 others (AR—021875). This case, when considered by 
the Director, included: Lawyers Title of Phoenix, Trustee (AR-020256) but at the request 
of that appellant, its. ae to the  Seeery, was. dismissed. oy decision A-28492a on 
- Getober 13, 1960. . oe 
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ok ee June 9, 1961. | a 


interests. The Gays issue ene a the rie is whether the 
Air Force desires to acquire fee title to the offered lands through the 
proposed exchanges, thus enabling the. exchanges to.meet the require- 
ments of the statute that such exchanges benefit ae public eS: 
before they can be approved... BSE ose ae a | | 
~ To resolve this issue, this Department ote to the ‘Accident Saaiwe 
tary of Defense, Installations: and. Logistics, on March 31, 1961, in- 
ourng “whether or not it is now the intent of your Department to. 
acquire the fee title to private lands. lying wenn ote boundaries — 
= the Luke-Williams Air Force Range.” 


| 1961: 


In view of the eitmitine provisions ; contained j in the proposed legislation for land e 
~ withdrawal at Luke~Williams ‘Air Force. Range, Yuma, Arizona, the need. to 
- effect private exchanges referred to j in your letter of March 31, 1961, does not 


exists - 


| This deteenination was based not say in Necoealtlen of the poles of the De- 
‘partment of the Interior » ‘but also in recognition of the: possible expenditures 
involved, thus resulting ina decision to continue Present leasing ere neeas v 

: as being in the best publie interest. ; | 


This Department i is charged with Acarminnis if re is in ai public 


-. interest to acquire title to. specific privately- -owned lands in exchange | 


_- for public lands of equal or less value (43 U.S.C., 1958 ed., 315¢(b)). 
In implementing that. function, on February 14, "1961, the Secretary sr, 
approved a new land. conservation PO: which i 1s: is currently i in effect. 


and .states-‘in part: 


The Assistant meet, of Defense e replied as follows on. April 1, OP xe “ 


. ‘Private exchanges will not be entertained or consummated except where it is . a 


‘shown that there are compelling: reasons to: acquire the offered lands to ae ae 
| long- -range Federal Resource Management programs. _ | oe a 
__ In view of the position of the Department of Defense and the absence 
_ of any program for which the offered lands would be needed, ne 
. Teasons have been presented to justify their acquisition. 7 
Private exchange applications will be rejected when it is not estab- 73 
js lished that allowance of the applications would benefit ‘the public. 
interest. Somsen Brothers, A~28210 aC] ove 18, 1960} ; Nick CLEMENS, 7 
-A-27812 (February 38,1959). 


The decision of the Director, Bureau of Land Management, 1s, 
: ther efore, affirmed. . , ae 


| J OHN A. (en oe R, | 
Assistant ee 0 ap the £ nterion. 
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‘DUNCAN MILLER 


| 828588 ee the | Decided Fume 20, 1961 


Oil and Gas Leases: ‘Applicstione-L01 and Gas Leases’ Extensions - 
An application for a single extension of a noncompetitive lease under: section 17 | 


‘of the Mineral Leasing Act, as amended, is not required by. statute or. regu- rt 


oe ‘lation to include all of the land leased: ‘during the original: 5-year term, and ~ 


an. application. for extension : covering. only. a Peron of the. leased ones: : _ 


. E 7 may be allowed, all else being regular, 


oi and. Gas Leases: -Applications—Oil and: Gas ee aaa 


and Gas Leases: Relinquishments—Oil and Gas. ‘Leases: Termination - 


An application for the: partial’ extension. of: a lease. under: section 17 of the 

_ Mineral Leasing. Act, as amended;. is not improper, and a relinguishment 
ra need. not be filed. to terminate the lease as to the lands for which an extension 
73 AS DOL, desired; as: the lease terminates by operation of law at the end of the 
ye initial S-year term in the absence of an application for extension. | 


Oi and Gas Leases: Applications—Oil and Gas Leases: Extensions—Appli- 
cations and Entries: Generally—Oil. and Gas Leases: Lands Subject to 
The filing of an application for a single extension of a noncompetitive lease 
under. section 17 of the Mineral Leasing Act, as: amended, ‘segregates | only 
the: lands’ leased during the initial 5-year lease’ term which are. included. in 
. the extension application, and the. remaining leased | lands. not included in 


the. application : become available for new offers. upon the expiration of the «> 


_ o- yee term. of the lease. 
“APPEAL FROM THE BUREAU oF LAND MANAGEMENT 


oTaaean Miller i supe to. the Serer of the Toco from | 
ry decision. of June. 10, 1960, by. the Director of. the Bureau. of Land ~ 
Management which rejected. the appellant’s. application for a. ‘B-year 


3 extension of his oil and gas lease pursuant to section 17 of the Mineral | 


Leasing: Act, as amended (30.U.S.C., 1958 ed., sec. 226).. The Direc- 


| : tor’ S decision modified : a decision by the manager of the Salt Lake City 
; land office. allowing. the appellant’s application for:t the partial: — cs 


sion of his oil and gas lease.. oa 
_ At the times material here, section 7 provided: i in “relevant, part: ae 


_ Upon the: expiration of: the initial five- year term of. any noncompetitive lease - 
maintained i in accordance with applicable statutory requirements and regulations, - 


a the record. titleholder. ther eof shall be. entitled to a single extension of the. lease, o 


unless then otherwise provided. by law, for such lands covered. by it as are not on ee 
the expiration date of the lease withdrawn from leasing: under this. section. * 

+88 A noncompetitive lease, as to lands not within the known geologic: structure 
| of a producing oil or gas field, shall be extended for a period of five year's and 
0. long: thereafter’ as: oil or gas is: produced: in paying quantities. . * ee Any. 


“noncompetitive lease extended under this parseraph shall be subject to the rules os - 


~operator: ‘whose operating agreement has been. filed for: approval. 1 


“du une 2 20, 1961 


. and. regulations in. i force at. the” ‘expiration of the initial aoet vo of the a 
| lease. . “No extension shall be granted however, ‘unless within a: period of. ninety. my 


days prior to such expiration date. an application therefor is filed by ‘the. record 22 


title-holder or an assignee’ whose. assignment has been filed for approval, ,OF. an _ 





- Effective September a 1954, oil: and gas ‘Tease Utah 013080 wae. | 


: 2 ? issued to. Miller covering 1 {280° acres of land described : as the Wig sec. | 
23-14 sec. 24, all sec. 25, T. 6 S., R.20 E., S.L. M., Utah. At the end 


» of the initial 5-year term, the iease" was jot within the known. geologic. see 


structure of a producing field and. thus entitled. to. the single extension 
for a ‘period of 5. years: authorized by: section. AT since. awe lands. were 
not withdrawn from leasing. August 31, 1959, was the last day for 
ae filing the extension application: for the appellant's lease. : 


On: August » 21, 1959, the appellant. filed a statement entitled SIN- : 


“FORMAL “APPLICATION FOR EXTENSION LEASE NO. 


ao U-018080.” M The informal application stated: Ae a oe 
- os $10. 00 filing fee is enclosed herewith. Regulation application forms will be = 


| - “tied as. soon as ‘they are obtained describing the land to be extended, 


Yours very truly, . 
, . ~ (signeay D. Murer. 


On “August 3, 1959, is at. a ae ihe initial 5-year. term. of his 


: Fi the appellant. filed an application for extension of Utah. 013080: ‘ 


. = on Bureau Form 4-1238 (May 1956), which is the form required. by | - 
a regulation for filing an extension. application under section ne 2 Item 


2 on the form states: “The lands included ; im the lease ¢ are Ine com- a. a 


pleting item 2; the appellant wrote: 


“Land to be extended as follows: 
T:6,8:R20E 0 © 
See. 25, S281; oo 


43 CFR 192. 120(e) provides: . . en = ae 
(ce). If during the 90. day period: prior to the: eauen date of the Tease, 


am . the record title holder, assignee ¢ or. operator files an application or: request for an 


x i Seétion. 17 was amended by the act of Sepienitier 2, 1960. (74 Stat. Tay. io eliminate 


oe provision for S-year extensions. ‘Noncompetitive leases are now issued. for a primary _ 


| term of 10 ‘years. : 


~ 243 CFR, 1959 Supp, 192. 120(b) provides : (by) The application: for extension “Hust be Oc tenths 
filed, within: ninety: days before. the ‘expiration date of the lease, on Form. 4— 1238, “Appliz a ae 
cation ‘for Extension of Oil and Gas Lease’® or unofficial copies of that form in current - . . 
use and must be accompanied. by. a filing fee of “$10 which ‘will be retained as.a service 


charge even though the application is later - withdrawn or. rejected. and, unless previously: 


2 paid, the sixth year’s. rental : Be ovided, That. the unofficial. copies are exact reproductions. = 


- on: one sheet of both, ‘sides of. the. official approved one- page form,; and are without: addi- 


. acd tions, omissions, or other changes: or: advertising. .Form. 4~1238 or a valid reproductio on of 2. 


the official form, will, also constitute ABRECV al of the extension. when signed by an aw hor- = 


ized officer, . 
6 Filed with the Federal Register Division. as part of the original document. 
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: etalon not on the » preeéribed form « or unofficial copies thereof, or fails t to file the 


in ‘prescribed number of copies, or pay the sixth year’s rental, a notice will be issued 


allowing him 30 days to do $0. ‘The application will be 2 rejected it such ‘filing 


| Or payment is not made within the time allowéd. 


| “Rental for the sixth lease year In. the amount. of $80. 00+ was 3 submitted 
‘with the application, as was the required. number of copies of Form 
41938, - Although: the application. for extension of August 31,1959, — 
covered only. 160 acres of the 1 ,280 acres of land included i in. Utah 
013080, it was a properly filed and meee application in. all other 
respects. 

On September 1, 1959, at 10 00 a a.m., six ‘persons iestiianeneils filed 
conflicting applications ‘for the 1120: acres (Wi, sec. 28, E14 sec. 24, 
Nig ‘and NYS sec, 25, T. 6 S., R.. 20 E., S.L.M.) which. were 
formerly i in Utah 013080 and Pan were not included j in the appel-- 
lant’s extension application of August 31, 1959. At 1:18 p.m. on 
| September 1, 1959, the appellant filed a new offer, Utah 037362, which 
— conflicted etl the Six simultaneously filed. applications for the 1120. 


~ acres formerly covered by Utah 013080 and not included in the appel- A 
lant’s extension application. Ina drawing held on. September ‘ 2,1959, 


to determine priority between. the offers simultaneously filed at 10 £00 
a.m. on the peo day, Utah 037273 filed by ee Andrews was 
drawn. first. | ; 
On September. 23, 1959, the appellant withdrew his new bie: “Then ? 
on September 94, 1959, ie appellant filed five copies.of a second ap- 


plication for extension oF Utah 018080. under section 17 of the Mineral 


; Leasing Act, as amended, identical with the application filed on August 
31, 1959, except that the application of September 24. covered all the 
fond formerly included in Utah 018080.: Ina letter accompanying 
the application of September 24, Miller stated that he was enclosing © 
“supplement extension forms” ae Utah 013080. He added that since — 
he originally filed the request for an extension not on the proper 
form without the full payment of rental, he was completing “the 
extension” within the extended time allowed. | : 
On the following day, September 25, 1959, Miller filed. a protest 
against any lease offers that. might be filed for the Jands in his lease. 
Both the manager and the Director rejected the extension applica- 
tion of September 94 and Miller’s. protest. 43 CFR 192.120(c), . 
quoted above in footnote 2, provides that if an extension application 
should be incomplete for failure to file on the. prescribed form or 
for failure to submit the required number of copies, or for failure 


to pay the sixth year’s rental, then the applicant will be notified 


that he must correct the defective application within 30 days. The 
only defects which are permitted to be corrected within 30 days of 


_ wee oo DUNCAN MILLER ne 


od une 20,1961, 


a notice thereof are those rey in the ropulation. On Keanab 31, 1959, 


within the 90 days required by. statute, ‘the appellant filed an applies” a 


tion for‘extension that was not deficient 4 in any of the ways-set forth. 
ah 192. 120(c). The application was completely regular except that 


Miller applied for only a portion rather than for all of the land — 


z ‘included in Utah. 013080. 192.120(c). does not authorize the- filing | 
of a second extension application for land not included in the earlier: - 
application within 30 days after a proper extension application has. 
~ been timely filed the nope lenis contentions to this effect ¢ are ne 

' meritorious. 


~The Director, however: not. only held Miller’ S sr ppied ch of Sen: 4 


tember 24 to be bad, but he also in effect rejected his application of — 
August 31, 1959. The manager had approved that application which 
included aly 160 of the 1,280 acres leased under Utah 018080. ‘The 
Director ruled that the application was defective simply because it 
covered only a part of the land in Utah 018080. No reason was given 
for the conclusion that an extension application. must-cover all of the 
lands in the lease during the initial 5-year period, but in support of it, 
- the case of Mary C. Hagood et al., A—27716 (November 6, 1958), was: 
cited. In the # agood case, the Department. held that. a lesees could. ° 
— not partially relinquish her lease by stating that’ she did not intend 
to pay annual rental on a portion of the leased lands. The decision 
also held that failure to pay the entire annual rental when due under 
a lease which is subject: to section 31of the Mineral Leasing Act, as 
amended by section 1(7) of the act of July 29, 1954.(30 U.S.C., 1958 
ed., sec. 188), results in the automatic termination: of the entire- lease, | 
The Hagood case is not comparable to the instant case and the rea- 
sons for the rule in that case do not exist in this case. The lease 
involved in the H agood case had two years to run before its extended 
term would expire. The Hagood lease could not be terminated as to. 
a part of the lands by a partial payment of the rental: because the 
lease and the relevant statutory and regulatory provisions do not per- 
mit this result. In failing to pay full rental for the ninth year, Mrs. — 
; Hagood was 1n default under the lease; and by statute.and regulation, 
the consequence of such a default was the automatic termination: of | 


the entire lease.* The only way the lessee could partially terminate 


the lease at the beginning . the ninth lease —. was to o relinquish, 
a, portion of it. eg : ‘ 


SA lease which is extended after July 29, 1954, on which there is n0. well eapable of — 


_ producing: oil or gas in. paying. quantities is subject to the last sentence of section 31 of | 
the Mineral Leasing Act, as added by section 1(7) of the act of July 29, 1954, which pro- | 
_ vides that upon failure.of a lessee to pay rental on or before the anniversary. date of the | 


ae lease; the lease shall automatically terminate by operation of law (a8 CFR, 1959 BaD D es 
192. 161 (a) Ja ; . 
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ae extension is not desired. 


In ee Snstaiit. case, the entire: leaisé would Nave terminated at the | 
| end of. August 31, 1959, in the absence of an: application: for extension. — 
ss The question: he is ‘whether, by filing an‘extension application: for | 
a part of the leased land, the single extension, under section 17. may . 

be obtained for only a portion of the lands leased during. the initial - 
5-year term without de, a niaeaete of the lands for which an g 


In substance, an ceneion application i is an. oteet renew: a: 5 ene. ee 


a There is no statutory. basis: for requiring. a lessee to renew his: lease 
as to all of the land formerly covered therein in order to exercise his 


- right to an. extension, and no special administrative advantage or. 
© reason ‘appears for.such a requirement. In. referring to. the Hagood 
ease, the Director’s decision seems to suggest that if the appellant 
had filed a partial relinquishment. of the lands in Utah 013080 which 


were not included in his extension: application. of. August 31,: 1959500 


the extension | application would have been valid... The reason. for 
requiring. a: partial relinquishment in the Hagood -case. (to prevent © 

the entire'‘lease from terminating for failure to'pay full annual rental — 
- and to permit. the lessee to continue leasing a portion of the lands) 
does not exist-in this case. Here the initial 5-year term was about to 
expire whether or not the appellant took any action. It seems useless — 
io require, as the Director’s decision implicitly does, that a relinquish- 
ment of the lands for which an extension is. not desired must. be filed 
along. with.an application for a partial extension, since the lease expires 
for lands not covered: by an extension application in any event. Ac- 
cordingly, the appellant’s extension application of August 31, 1959, for 
160 acres was not defective for failure to include all of the lands leased 


during the initial 5-year period and the aia Ss: rejection of that — 


application. ‘was .Incorrect. 
The effect of filing an application for extension under section 17 


of the Mineral Leasing Act, as amended, is to segregate the land 


included inthe application and to bar the. filing of other applica- _ . 


tions’ for such land until action on the extension: application has: ‘been: 
noted on the tract. book (#7 lmer F. Garrett, 66 I.D. 92 1959). 43 
CFR, 1959 ) Supp: 7 192. 120. as and d (8), the regulations here relevant, > 7 


| : | provide: 


(2). The timely. ‘filing he an sipplication’ for ‘ateusion® ‘shall have | the ‘effect | Se, 


cis ae segregating the leased lands until the final; action. taken on the: application " 
: is noted on the tract. ‘book, or, for acquired lands, on. the official ‘records re- 
lating thereto, of the, appropriate land. office. 


Prior to such notation, | the lands eae 


wae are not. available to. the filing of offers .to ‘lease. Offers: to. lease. filed prior ‘to . . 
_ ° such, notation. will confer no rights in the offeror and will be rejected. - 


(a) Upon failure of the lessee or the other. Persons: enumerated in paragraph Bie 
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Se ay, 3 ‘this’ ‘section’ to, ‘file. an ‘application’ for’ “extension” within the’ ‘specified ae 


| ae period, the lease will expire at’ the: ‘expiration’ “of its. priniary: term. without a 
notice to the. lessee. Notation of. such. expiration | need: not be made” onthe 


= official. ‘records, but the lands covered by such. expired. lease. will be subject. to . 


ie | "the filing of new lease offers. only as provided. in. § 192. 43. 


The regulations ‘do not. expressly provide for. the situation. sphere oe ae 


os an application for extension is filed for only a ‘part of the land leased | 


ad during the: initial 5- -year term. It is clear, however, when para- 


a : graphs (ft) and (g) are read. together, that. only lands for which an 7 es 


a » extension application. has been filed : are segr egated by the filing of the 


application. There would be no purpose in providing that lands not * 


included in.an- application should be. segregated and unavailable for SS 


ae _ further leasing solely because they were included i in a lease which also as 


- Beoiie lands for which | an extension application. is filed. Accord- es 
ngly, the appellant’s: extension. application. of August 31, 1959, for 


oe 160 acres of land is a proper. extension application for. that land, Dabs 


ae segregates only the 160 acres included in it.. The remaining 1, 120 
acres formerly. included in Utah. 013080. became available in -ac-— 


22 ‘cordance with 192: 120(g)5 and if- all else j 1S regular, the: deter mination se 


“oF the first qualified applicant | for these lands i in the order determined = - 


: ~ by the drawing held on: September 2, 1959, appears: proper. — Ts, 


_ the appellant? s protest against any lease offers for -lands. in Utah... 


~~ 018080 was properly dismissed insofar as the six offers filed at 10:00. - 
, - a.m. on: September. 1, 1959, are. ‘concerned. ‘This. follows from the fact : a, 
7 “that the 1,120 acres. s faci | in those offers became available for leasing sath ay 
ee the expiration : of the initial. 5-year lease term because an applica- =. 
tion for’extension was not filed for those lands within ninety. days a3 


De before | the. expiration date of the initial 5-year term of the. lease. 


For the® reasons discussed herein, the decision. rej jecting the appel- _ 


7 — lant’s applications for the land in Utah 018080 is affirméd except with | 
_.. respect:to the 160 acres of land described in the appellant’s application = 
> of August. 31, 1959, and the decision rejecting the latter Apel: is. a 


reverse ae | eae 
| “Therefore; pursunitt to ihe ainthiority delopetad’e to. ie Solicitor fe 7 


aes ie Secretary of the Interior (sec. 23, Order No. 2509, as revised; oa : . . 
oe ee a Oe R. 6794), the: decision. of the Director of the Birveni’ of. Land _ 


Management i is. affirmed Im. part, reversed in part, and the case:is re-- 
| “manded to oBe Bureau for action. consistent, with this decision. ee 


/Eowanp Ww. Fisimn,. - a 
. Deputy Solicitor. 
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| Ganae: — - Decided Tune 22, (1961, 
‘Rules of Practice: Appeals: Effect: of 


“A new claim first. presented in appellant’s brief is outside tie jurisdiction of 
the hue. and will be remanded to the ee officer for decision. 


BOARD OF CONTRACT APPEALS so oe 


aepallant filed a timely Notice of Appeal dated October 1 13, 1960, 
from a decision dated September 16, 1960, in which the contacting 
officer | dismissed for lack of jurisdiction a ‘claim for additional com- 
pensation in the. amount of $7 67, 200. 00. The Notice of appeal ai 
in part, as follows: | i | De 


The decision is erroneous because : | 
This is not a claim for unliquidated. damages based upon alleged delays by the | 


government in meeting obligations ; ‘further, ‘the Contracting Officer does have: ; ra . 
authority to settle this claim. Reasons for the above. statement are amply pro- =. 


_-yided under the provisions: of the above-mentioned contract and specifications, 
and also under decision of the Contract. Board of satis cas and the Court 
| of Claims. si ear ae | 
- Appellant’s rice seneved November. 21, 1960, argues. Seine the claim: ae 
and-the appeal are cognizable under Clause 3, Chanpes: of the contract. 
On December 14, 1960,:the Department Coa filed a statement - 
of the Government's position and brief, coupled with a motion ao; 
dismiss. ee) | | _ at 2 - ae 
| appellant’s appeal * # ¥ as involving a ani for aanquidated damages pened 
upon breach of contract, and therefore, beyond the Pa hOry of the’ Board 1° | 
consider and adjust. . a Set ae 4 ee 
. In presenting the dlaim 3 in acedion to the contracting officer by it its _ | 
ietter of October 30, 1959, appellant summarized the claim by alleging, | 
“in paragraph 24 of the statement accompanying that letter, that 
“the Government failed to fulfill as pbienuons: to us under the 
contract and its undertaking to the union.’ 7 | 
The contract provision referred to by salts has to do with the 3 
Government’s share. of establishing a: community (which became 
known as the City of Page) , near the site of the Glen Canyon’ Project 
on the Colorado River in northern Arizona. This provision, as. set 
out in paragraph 33 of the. Contract Specifications, i is as follows:. 
Because of the remote location of the dam site from existing communities the 


Government will establish a town site. to provide community facilities. for the — 
- Government and Contractor’ Ss employees. | . 


Appellant had under the contract the ‘obligation of seoeldine a ’ 
camp for its own employees, as well as certain utilities, streets, side: 


_ walks, a hospital, and kindred facilities, in the same community. 


des] -MERRITT- CHAPMAN: & SCOTT CORPORATION . — 165 
ae a Tune 22, 1961 | 7 


For eal years previously, there had been established i in “Arizona ee 


ry » “Remote Projects Committee,” composed of members. from. the local 


unions and from the local chapters of the. Associated ‘General Con- — 
dractors. This committee had agreed | at a meeting on December. 12, 
1956, toa resolution, which was intended to be binding on the svontual | 
| eancsectul bidder on the. contract for the construction of Glen Canyon | 
Dam, reading as follows: a ee can 

The. Glen Canyon. Project shall be remote until. anne: (30) days after eae 


wontractor has notified the Remote Projects Committee and the committee finds 
that residential housing facilities are available for those ‘employees who wish 


. to avail themselves of these facilities. 


Prior to bidding on the contract, Seapeclive haces. Seendea a 
| meeting of December 15, 1956, in. Phoenix, Arizona, at which the 
Project Construction. Engineer for Glen Canyon Dam described the | 


_. project and is reported to have stated : 


| Townsite to. be complete: with adequate facilities | iD: one: to one aid one- half | 
. years. Government to build town site and buildings for own use: will also: 
: provide site and utilities. connection for contractors use, contr Bcror to be respon- . 


gible for own. buildings and improvements.” 


‘Tt was also announced by the chairman of this ne a1 was s not 7 
‘a Government representative, that the successful bidder would be ~ 
bound by. the terms of the current labor agreements with various. a 


. jnions. » 


| = Gr icidad etatenants concerning the date for. conipletion of the com 
| -maunity town site are alleged to have been made to union representa-_ 


tives by the Proj ect Construction Engineer on another occasion. 


_ The: several union. agreements provided for varymg rates of sub- 
-~sistence. payments, or for free board and room in liew thereof, for | 
- workers employed at remote. peers designated: aS such by the Remote _ 

Projects Committee. — 
In general, the appellant was not | to frenieh free residen- 


tial housing under the terms of the Government contract, or even 


under the union agreements, but under the latter he would: be obliged 
to furnish free board andgroom, or make subsistence payments to his 
employees, until sufficient: residential housing was made available to 
take the project out of the remote status. On a short-term job the | 
cost of building residential housing might be prohibitive ; but it would 
be worthwhile, i m order to eliminate subsistence payments, on a project 
which was to take seven years as Glen — Dam was Paumearce to 
require. . 

Appellant alleges that it ee its hid on. the basis of the Giaemn: | 
ment estimate of one to one-and-one-half years for completion of - 


1 From summary of Peports in “Minutes, Glen Gare Dam Project—Industry Mscungs 
AX; December 15, 1956." Bs “Hf 7 
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a finished within that time. an Sei 
When appellant applied 1 to the Rémite pce ect Commitee: in 1 Dedam-” eG 


ber 1957, for removal of the remote status, an arbitration. proceeding» = 
— resulted, ina determination that. the. project. was still remote as of © 
fon April 3, 1958. This result, according to appellant’s | formal claim. of : 
a 8 2 October 380, 1959, was caused by the Government’s failure to. complete: oe 
the: townsite: nyithies: the. ‘one to: one-and~one-half years: swhich the: 2 
proj ject: Construction. Engineer i is reported to have ‘represented as being” = 


_ the time for such completion. © Consequently, appellant alleged, 
a were forced therefore to continue our work under the ~ 


. “handicap of this [remote] status * * * “until the. 15th of J ee 
1959, when it was finally withdrawn.” 


“The additional compensation damned is ‘for: Siar amene of the — ; 


costs, alleged to. amount to $7 67, 200. 00, incurred by. appellant: in a 
furnishing free board and. room. to its employers. during the. period | - 


. between April 3, 1958, and. Ja anuary 15, 1959. 


_ After extensions of ame for filing.a a bret, appainnt i lass 


: that. the following documents be fur nished. by the Government..as. — 


: part of the appeal file, as being get for Pe eparation ¢ of its reply. ad 
brief: Pe ae ee at ee ee 


| ne hae sd all Semen ands wines aa em ihe Secretary: ae ; 5 
| “ot the Interior. to the Bureau of Recl amation,. authorizing thie. se 


Bureau of. Reclamation to proceed with: the Glen Cyr Dam. ak 
oF ~ Project. =D A ant, Bae 
_ oe Any aie all corr ee Pre witines Seni the Bur re 
- of Reclamation instructing private contractors’ (other than: Mer-- 


sas ~ ritt-Chapman & Scott. Corporation), to proceed. with the con- ~~ a : 
ae ‘struction of the Gover pment, community facilities. at: the pr oje ject.: c = 


a 3. Any and all correspondence and writings concerning the au-- 

ie thority of the Project Construction Engineer to act.on pehalf of 

the Government, in his pre-bidding meetings with union n personnel ey 
and pr ospective bidders for the Project. Ae, oe : 


z Department Counsel opposes the furnifhing oe es additional 


material on the ground that it is not necessary: #08 the disposition. (os ance 

the motion to dismiss the appeal f for lack of. jurisdiction, as a claim: a 
for breach of contract. © | 
In its brief dated November 14, 1960, opens urges that the ‘lait. eae. 


_ is one for an equitable adjustinent ander Clause 3. “Changes,” arising. | 


~. out of a constructive change order in the for m of an alleged directive 


- by the Government to. fhe: contractor to continue the performance of 
_ the contract. following the unfavorable. decision of the arbitrator on ie 


ee 3 1958 | Holding that = oe was: ‘still sonal notwith- ae 


i ie "ae Ze — "MERRITT- CHAPMAN & SCOTT ‘CORPORATION ad | 
| aie Sune 22, 1961: - a ee as 
7 stiindiig t thie’ oe of the: Government: that ie eontranior would. | 


be obliged to provide free board « and1 room nto its. euployes during, Stich: To, 


a continued performance. _ 


es ~ Department Counsel. in his brief! of Dees 4, 1960, requests: te 
: that, if the Board should determine that the case cannot be disposed. _ 

~~ of without further evidence, the Board require counsel -for appellant — 
to “make its contentions more: specific: and certain with regard to the rar 
Government directive,” by furnishing information as to the identity of 


~ the Government official by whom and the official of appellant to whom» 


- the directive was given and as to its date, together with copies ofany 


a written’ directive, or.if oral, a statement of precisely what allegedly = - oa 
was. said by. the. Government, official and. relied on n, PY, po asi n 


; reas a directive. 


7 We do not consider it oe be. necessary i ‘iecia the notion by De. ; | ; | | 
: partment Counsel. to dismiss the appeal, ‘on. the ground that the: a 
| appellant’s: claim i is for. breach of contract and therefore not within. bs 


- the province of the Board to entertain. The claim, as stated in the | 


_ brief of appellant's counsel, supplementing the Notice of Appeal, is. | 


~ not now presented as a claim merely for. failure or delay on the part 


of the Government to fulfill its obligation under the contract and. a | 
| under the alleged. representations of Government officials. as to date 
Y of completion. . On the. contrary, it is now ‘presented as a claim that a: mae 


constructive change order was created by. a Government directive to: 


. continue the performance of the contract after April 8, 1958, not- 
“4 withstanding the fact: that the appellant i in. so doing. would: be subject ‘ee, 
 to.additional burdens for costs in excess of its bid estimates, which are- uh 
alleged to have been based on Government representations as to the © 


| - date of completion. of the townsite. _ This j is a fundamental difference : 


in the theory of the claim, 


~The claim as now framed i is snot. an n appropriate ¢ one iol oe 


~ tion in this. appeal, since it was never presented to the contracting — ar 


_ officer for decision. There is nothing in the original claim documents 


toe apprise. the contracting officer that the claim was for the making cae as 
ofan ‘equitable adjustment pursuant to an alleged constructive change : 
order. Accordingly, the indispensable ingredients for exercise of the 

‘Board’s appellate jurisdiction a are lacking ¢ as S to the _— constructive ae mide oe 


a change order. - | sh 
It is well settled that. the Board: haa no jur isdiction 0 over a dispats | 


“ that has not been the subject of : a decision by the contracting officer. _ _ 


2M, Benjamin Blectric Company, TBCA_280 (June 9, 1961); Production: Tool Coron 


tion, IBCA-262 (April 17, 1961), 68 LD. 109—12 + Barkley Pipeline, Construction, Incorpo- 
rated, TBCA-264 (April 6, 1961), 68 LD. “103-04. Cf. Holly Corporation, ASBCA No. 


. . 8626 (June 30, 1960), 60-2 BCA. par. 2685, 2 Govt. Contr. par. 417; La Voie Laboratories, Pe 


- ‘Incorporated, ASBCA ‘No, 3796 al ney 8,. raieais 59-1 BCA par. 2017, 4 Govt. Contr. 
| Sa 1, : ae | ie * 
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It becomes unnecessary also, at this time, to decide the: ene of 
appellant’s request. for.additional documentation of the appeal file, 
except to observe that it would. be patently infeasible, and prohibitive | 
in cost, to assemble into the file in the first instance all of the papers — 

which an appellant. might, depending upon the circumstances, ulti- 

mately come to believe were relevant to its claim. 43 CFR 4. 6 of the a 

‘Board rules requires the appeal file to contain : | | 


kee all documents on which the contracting officer: has relied: in’ 1 making his | 


hy ‘findings of: fact or decision, including the. following: 


; {a) the findings of fact or decision; 
_ (b). the contract, specifications, pertinent plans, amendments, and change: 


: orders ; and : 
(¢) correspondence and other data material to the appeal. (Italies supplied. y 
~The Board considers that the presentation of the new claim of appel- — 

7 lant, involving the alleged directive or constructive change order, is 

| deficient ; In failing to specify the facts upon which appellant bases _ 
its assertions that such a directive or order was issued. Appellant — 


* should. clothe the bare. allegations 1 in its brief of November 17, 1960, 


- with more particularity in accordance with the requests quoted ide | 
‘from Department Counsel’s brief. 
‘The contracting oificer,. following the receipt of such particulars 


ae ae appellant, should issue a new decision and findings of fact appro- 


_ ‘priate to appellant’s claim as soamended, If an appeal is taken from 


such decision and findings, the contracting officer should include in - 


_ the appeal file such additional correspondence and other data as may 
be material to the new v appeal. | , 3 


CONCLUSION | 


The appeal ; 1s remanded to the conbmcting officer és await the fur- 
nishing by appellant of additional particulars and for the issuance, — 
upon their receipt, of a new decision and findings of fact, consonant 
_. with the views as to the proper procedure expressed 1 in the. > foregoing e 

opinion. } ta “s * 

Tomas M. aes u ember. | sae 
I concur: | 


; Hiurpurt d, ‘Staveuter, Member. 


Pau H. Gantt, Chairman, disqualified himself from participation in | 
"the consideration of this appeal. (43 CFR 42). 
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. ag Oil and Gas Leases : : “Assignments or ‘Transfers—0i1 and Gas: “Leases: 
: _ Extensions. | o | 


An assignment of: a partial interest in an ofl. ‘and. gas lease cantor Ke approved 
- until all the requirements of section: 80(a) ‘of the. Mineral Leasing Act, - 
as. amended, and the ‘pertinent regulations. have been met, and when ap-- 
. proved: it will take effect as of the first day of tbevl aos month eaovow bie 
_ its proper filing in the proper land office. ie = 


oil and Gas Leases: Assignments or Transfers—Oil and 1 Gas Leases: ‘Ex ae 
— tensions. as3 a ee 


—_ partial assignment of a Rencomeenees oil and gag: lease which: ee 
- land patented by the United States with a reservation of the oil and gas 
an cannot be BUDEONES: until a hone for’ the prouection of the surface owner 
is filed. : 


Oil and Gas Leases: “Assignments or Transfers—Oil and Gas Leases: Ex ee 
tensions, | 


Since: in order for. a lease to become ee through partial. assignment _ 


and thus become entitled to the extension authorized for segregated leases, — . 


a partial assignment. affecting it must be filed while there is still one month ~ 
remaining to the lease. term, where the requirements for filing . a partial | 


assignment of a noncompetitive oil and gas lease are not met before the | | 


end of the next to last month of the lease term, a assignment cannot be - 
3 approved. . ; 9 


_ Homesteads (Ordinary) : - Mineral Reservation—0il and. Gas Leases: Bonds 


‘The provision of the act of July 17; 1914 requiring that a bond be filed with 
the Secretary, for the protection of the owner of. surface rights before. 
prospecting: ean be undertaken requires that such a bond must. be filed. 
before a. noncompetitive lease can be aeeuee or an ee mpRroy 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


“Donald K. Ladd en Fay M. Howd, as lessees, Albert Sten | 
as assignee, and Standard Oil Company of California, as operator, 
have each appealed to the Secretary of the Interior from a décision 
dated October 27, 1960, of the Director of the Bureau of Land. Man- 


- _ agement, which affirmed the denial by the Los Angeles land office of | 


approval of a partial assignment of oil and gas lease Los Angeles 
076711 on the ground that a — bond had not been filed prior | 
to the expiration of thelease.. 

‘The land covered bythe lease was 1s patented 0 on 5 esebee 17, 4990, 


= ie a reservation of the oil and gas to the United States: under the - 


act of J uly 17, 1914 (30 U.S.C., 1958 ed., secs. 121-122). 


It appears that Howd’s ia eile leased Jand sabia with the _ 


issuance to him of a noncompetitive oil and gas lease, Los Angeles 
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me 058016, for a eg term: putas Desauber 2 28, 1938. Upon ne 


expiration. of the -term, he applied for and: was ranted a preference | = 
right lease, Los Angeles. 055619, for another. five-year term, beginning _ 


January. 1, 1944, pursuant to section 1 of the act of July 29, 1942 


(56 Stat. 7 26). “This lease was issued in the names of Anna M. ‘Ladd 2%, 
and Fay M. Howd. Upon its expiration the present. lease was issued 
to. Howd and Donald K. Ladd, as executor of the Estate of Anna M. 
- Ladd, deceased, again | asa preference right. lease under.section-1 of 


the: act of J uly 29, 1942, eure) for: a, ao term. ee bers 


| December 1,-1949. pt 

Shortly: after the second, ee was. isaned on. o) anuary 1, 1944, the - ie 
- oe entered into an operating agreement with the Standard Oil 

= 7, Company of California under which the latter as operator was granted 


full control-.over the development of the leased. premises and assumed, | 
_ among other matters, the obligation to pay the rentals due under the 
- lease. ‘In accordance with its terms, the operating agreement remained 
an effect. after the preference. right lease was issued on. December a 
1949. ‘The lease was thereafter: duly extended. for a five-year term 
expiring November 30, 1959, still subject to the operating agreement. 
On October 27, 1959, Standard Oil filed with the land office a copy 


of an instrument. of surrender by which it ‘terminated the operating | - 


agreement as to 40 of the 160. acres covered in the. lease, and sur-. 
rendered all its right, title and interest in that tract. 


On October 28, 1959, Stevenson filed a. request. for the approval 


of the assig ninent to ae of the. record. title: to the same 40. acres. 
The partial assignment, if proper, would. have segregated the lease 
inte two separate leases and would have resulted.in the extension of 
the terms of both for: two years from the date the assignment became | 
effective. Section: 30(a) of the Mineral Leasing Act,-as amended Py | 
| the act of July. 29, 1954 (30 U.S.C., 1958 ed., sec. 187). it ae : 
On March 24, 1960, the land office senicd ee of the. assignment - 
and -held the lease. terminated on the grounds that a bond required 
for the protection of the surface owner had not. been filed by the | 


assignee prior to the expiration of the extended term of the base lease 


on November 30, 1959, that. the assignment could not be approved with- a 
-- out the bond, that the base lease had expired by operation of law, and J 
that, as a result, the assignment could not be approves © even. TE a bond Pie 


“ . were to be filed thereafter. 


. z This provision ° was. earthen sasided face section 6 ot the eee of ‘September. 2. 1960 (30 


US. C., 1958 ed., Supp. II, sec. 187a); to limit extensions based on partial assignments. only 


a to. leases in their extended term ‘by. production, actual. or suspended, or the beiariae of 22 ae 


. Epmnensatory, royalty. ote 


ee Dealer 7 oe as ne DONALD: Ke ‘LADD, Er BL. oe ee oes |) a 


on aoe he Divectat isla. that: a assignee 1 was So eauised te ‘te : 


us bond, that, the assignment could not be approved until a bond was 


filed, that all the requirements for an. assignment, had. to be satisfied _ 
os ‘prior, to the end of the 11th month of the last ; year ‘of the. lease, that — 
ee default. thereof the lease expired at, the expiration | of its term; and 
: ‘that the: assignment can not be approved and the lease has terminated. 


- The appellants. contend that there is no requirement i in- the. law, lease . 


a oF or-regulations that a bond for the protection of the owner of the sur- — 


| — face estate must be filed. aS a condition ve to leasing 0 or r to the 7 
Z ‘approval: ofan assignment ofa lease. , : - 


~~ Before examining ‘the appellants” canes dt. is necessary to - 
is = review the } provisions of the statute, regulations and lease relating to. Se 
: the. obligation to file a.bond in-order to determine the: consequences: | 


. : of ¢ a. failure’ to file one when: required. “ne | ee 
. Section 80 (a). of. the Mineral 1 Leasing Act, as amended (supra), a. 
oo provides: | 7 | a ee . .: Ota 


ox * ‘any. oil or gas ‘lease * oF * may be assigned or subleased ee sa) me any 


~ assignment or. sublease shall take effect as of the’ ‘first day ‘of. the. lease month 
are following. the. date of. filing: in the proper land office of three: original : executed | 
pone: counterparts thereof, together with any requir ed. bond and. proof of. the. qualifi- 


a _eation under this Act. of. the assignee or sublessee OM ‘The. Secretary. shall ve 


ae ‘disapprove the : assignment: ‘or sublease - only, for lack. of: qualification of | the _* 7 


. assignee or sublessee. or. for lack of. sufficient bond * % .. _ 
The pertinent regulations on. assignments read as follows: #2 3 


~ 192. 40 * & * Subject. to final approval by the Bureau of Land Managetient; : 
assignments or subleases shall take effect: as of the first day of the lease month . 


2 following the. date. of filing. in. the proper. land. office of all. the papers. required - 7 : 
“by gees. 192.141 and 192.142.. No assignment will be approved if the assignee _ 
or sublessee is not qualified. to take and hold a lease or if his: bond is. eae oS 


: cient * * *. (48 CFR, 1959 Supp. 192.140.) ~ ae 
a 192 A Requirements for Ring O f trans fers 


©) If a. bond is s necessary, it must be: furnished. oe Oe (48 crR 192. 144 (e). oy Zetec 


The general regulation on bonds reads as follows: 


192. 100 eR. (b), ‘Until a general lease bond is. filed a. noncompetitive lessee 


. oe | will be required to furnish and maintain a bond in the penal sum of not less than 
se $1, 000 in those cases in which a bond. is required by law for. ed protection of the. ee 


a owners of surface rights. (48: CFR 192. 100(b). y 
od the lease itself reads: ae 


“Sec. 24 * * the lessee hereby. agrees : | Fees Rane 
a (a) Bonds, (ly To maintain any bond furnished by the lessee as a condition ehe 
- : for the i issuance of this lease.. a , ae 

Until a general lease. bond is filed a noncompetitive lessee. int be yequirad . . 


a furnish and maintain a bond in the penal sum. of not. less than $1, 006 in those. oe co 
- cases. in which a bond is: s required: byl law for the protection of the owners of eos 


7 Surface rights... ee 


gaa oe 
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” The cited provisions nals it one that if a bond. was necessary, the 


partial assignment. could not have ‘been approved: until one-had been oe 


filed. Furthermore, the failure to file the documents required by the _ 
statute or regulations prior to. the end of the lease term means that. the : 
lease expired then by operation of law and the defects, ‘could not. 


. thereafter be cured. 2 | 7 
The question, then, is ewhether the: assignee was Siete to furnish. 


a bond i in connection with his request: for the approval of the assign- a 


ment. This in turn depends on whether a bond i is required by law for ie 
the protection of the owner’s surface rights. _ os 
There is nothing in the Mineral Leasing Act. itself serainine ti the _ 
we protection of the owners of land which the United States has is patented. = 
with a reservation of leasing act minerals. — a3, 

However, section 2 of the act of J. uly 1 ve 1914 ne under whieh a 
the surface of the land covered by. the oil and a lease was patented | 
provides: : | | : : 
paca Any person qualified to acquire the reserved Repodite may enter upon said 
lands with a view of. prospecting. for the: same upon. the approval, by. the Secretary 


of the Interior of. a bond or undertaking to be filed with him as ‘security for the . 
payment of all damages to the crops and improvements on such lands by: reason. 


of such prospecting, the measure of any such damage to be fixed by agreement . . 
of parties or by a court of competent jurisdiction. ‘Any person who has acquired. 


from the United States the title to or the right to. mine and remove the reserved 
- deposits, should the United States dispose of the: mineral deposits in lands, may | 
reenter and occupy so much of the surface. thereof as. may: be required for all 
purposes reasonably incident to the mining and removal. of the minerals. there- 
from, and mine and remove such minerals, “upon payment of damages caused 
thereby to the owner of the land, or upon giving a good and sufficient bond or 


| undertaking therefor in an action instituted in any competent court. fo ascertain oe | 


and fix said damages * ee 


The appellants aia aan ae ihe statis requires. a band to i filed. 
with the Secretary only by a prospector seeking to acquire the right 
to the reserved minerals and that it does not impose a similar obliga- + 
tion upon one who has. acquired the right to mine and remove the 
reserved deposits. They contend es as Tessees, Ng come etna 
the second category. 7 | 
As the appellants indicate, the. Mineral Tacs Act as. originally a 
enacted provide for the issuance of leases by competitive bidding for 
_ land within the known geologic.structure of a producing oil or gas 

field and of prospecting permits for other land with a lease to be 
issued if a valuable discovery of oil or gas was made. within the limits 


8 Since an asuieiient Heeontes. effective on. the- first of the lease month following the 
- date on which the required. documents are filed, such documents must be filed prior to the 


end of the 11th lease month lest the lease expire before ‘the assigument can become ef- . _ 


fective, - ee anco- “Western, Ou Comnanys et wales 65 I.D. 316, 427 aca 
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a of: the permit (Act of February 25, 1920, secs. 18, 14, ay; at Stat. 441, Ly 
443), 


The. regulations governing ‘the granting of ‘permits er for aoe 
so il and. gas. provided that a bond would be required where a permit - 


embraced land: entered or patented with a. reservation 3 the oil and 
: gas or other leasing act minerals to the United States2) ~~ > 

On August. 21, 1935, the Mineral Leasing Act was. amended. i 
abolish ‘prospecting permits as the method of exploring unproven oil 
~.Jands and to adopt instead leases. issued | noncompetitively. to the first 

. qualified applicant. (49 Stat. 676.) | ath 3 
_.The regulations issued. to conform seh the ataended act ied 
“an applicant for a noncompetitive lease to state that-he “is ready * * * 
to furnish such bond or bonds as may be required under the lease or 
regulations.” Cireular 1386, sec.. 9 (B)s 55 Be ee 507 ee They 
also provided : | 2 hs 

until a. general lease bond is filed a. iaeeee will ie required n frais and 
maintain a. bond in the penal sum of not less than $1, 000. 00 for compliance with 
_ the lease obligations, and for the protection of the owner of surface or sub- 
‘surface rights or estates from damage resulting from the operations of such 
lessee, such bond to terminate ‘upon ee of the 8, 080" lease bond. td., 
sec. 14; .p. 517. - | . ee ee _ =. 

Under this regulation # ie applicants v were in: at cases required to 
file.a bond prior to the issuance of a lease. When it became apparent 
that many applicants were experiencing difficulty 1D furnishing a, 
bond, the regulation was amended to demand one, in cases where there 
were no surface rights to be protected, only when‘a lessee failed to pay 
‘the rental 90 days prior to the anniversary date of his lease. The 
amendment was accomplished by acne to section 14 Of the — 
tion (supra) the following paragraph: ge Mag Se 


The requirement. made. in the preceding paragraph for the: filing of a $1, 000 
bond shall apply only in those cases in which a bond is: required by law for the - 


protection. of the owners of surface: rights. In. all other cases the $1,000 bond — ce 


must be filed not less than 90 days before the due date of the next unpaid annual 
rental, but this. requirement may be successively dispensed with by the lessee by 


making. payment of each ‘successive annual rental not less than 90 days prior to - 


due date. * * * Cireular 1464, November 2T, 1939 ; 4 H.R. 4809. 


: “Upon the further extensive amendment of the Mineral Leasing Act 
; by the act of August 3; 1946 (60; Stat. 90) the oil and ¢ gas amas 
3 The pertinent: ‘Pexutation eas | TB, yn 


4% * Additional bonds. or a. bond with additional obligations anaeiy will ne required. 
in special cases where a permit embraces reserved deposits in lands theretofore entered or 


patented with a. reservation. of the oil.and gas to the United. States, together with a right. 4 


to prospect for, mine, and remove the. ‘sanie pursuant to: the act of July. 17, 1914 (38:Stat., 
509), or where the lands constitute a portion of a reclamation project. ae Cireular 672, sec. 
4(h) ; 47 L.D. 437, 439 (1920). 

It is interesting to note that, in addition, the bond. required of an et and. gas. lessee 
’ was for the use and benefit of a surface entryman.as well as of the United ao. Td. 451, 


ee ek ee 
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were again arise They provided that applicants f for noncompetitive e 
leases must include i In their ‘applications: ' es Der ae ee 
ak statement that. the. applicant is ready upon demand oe to ‘furnish. i ae 7 


- bond: or. bonds as may be requir ed under the lease or regulations, 48 OFR Le 2 


te Supp., 192. A2(@) ; Circular 1624 ; UF, R. 12956. i) 
They also provided that: cas 


~ Until: a general lease bond is. fled’ a “noncompetitive lessee will be reqiired: to. 22 


; furnish and maintain a. bond in: the. penal. sum of. not. less than $1, 000 in those: 


cases in which a. bond is ‘required by law. for the protection of t the. owners’ OF oe 
surface rights. 43 CFR, 1946 Supp:, 192.100.” : _— TS eae S 
- Upon. the. adoption: of. the panes of using the ee fort iteelt | 
— as-an offer, the requirement, that an. offeror’ state that he is ready to. 
furnish a bond was dropped from sec. 192.42 (Circular 1773;15 FR. 
8583), but the provision dealing with bonds for the protection. of sur oe 
facé owners remained unchanged. 43°CFR, 1954 rev., 192.100 (b). : 
- . This review of the regulations demonstrates that until the revision 
in 1939 of the regulation. governing bonds, a bond was required for: 


; the protection of the owner of surface rights by the regulation itself 


prior to the issuance ofa permit or noncompetitive lease. Although. . a 
- Circular 1464 then limited the obligation to file such a bond only. to... 


instances. in which. one was required by law, there is no. indication : 


- thatthe revision was interpreted to mean that. it relieved a noncom- 
‘petitive lessee of. the obligation to furnish a: bond for the protection 7 
of the owners of surface rights. = a. 

oh DMie? Department. has uniformly held that an ee for a non- — 

os néaipeutive lease for lands which have. been patented with.a reserva- 
tion of the oil and gas deposits to the United States under the act of 7 

July 17, 1914, must. “file a.bond. for the protection of the owner of the 

surface rights before a lease will issue... D. Miller, A-26768. (November 


12,1958); D. Miller, A-28246 (May. 93, 1960) ‘See also D. ‘Miller, 


| A-OT56T (April 29,1958) * 


‘This has-been the instruction eet i. a reel fficss a the: Direc: ee 


se tor of the Bureau of Land Management. The instruction, states: boa - 


. ff any: of the lands covered by. the offer are embraced in: an. entry #8 or a | 
patent, subject. to.a reservation of the oil and gas to. the United States under — 


the act’ of July 17, 1914 (38 Stat. 509; 80 U.S.C. sec. 121), * * * the manager 
‘as will. require the applicant: to file a $1, 000 bond, so eee “Bond of. Oi and Si 


‘4 The case fle of: oil and gas. piedae’ en Angeles 055619, ‘on chick: ‘the iene involved heres 


_ Was based, contains a. bond for the: protection of the owner of the. surface rights: which a 


was’ filed. before the lease was issued:. It dioes not appear that another bond was required. gg . 
- when the present’ preference. right Tease was: issued, although | in 1952 a statewide bond ee 


was filed by the operator. 
It. also appears that a- similar bond owas: 5 required and filed by Howa in 1988 before the 


7 , sariler: lease, “Loe & Angeles on8016, was issued. 


dune. 26, 1961. 


ad Gas Lessee” eee “Phe offer shouild 4 not bie: Speniied ‘untit ne: boils is received. oe 


Vol. VE, Bureau of Land Management Manual 2.1.19; emphasis added. 


~The Department has ruled that an assignment is “subject: to. the 7 : 


“ same requirement, that if a. bond i is required an assignment cannot be. 


7 approved. until’ one is filed.» In Duncan Miller et. al, 66 I. D. 380 7 


- (1959), the Department. held that an assignment of ant oil and. gas 
. lease covering lands patented: with a.reservation of. minerals to the 


ne United States was not: complete until a bond for the protection ofthe | 


i ~ surface owner was filed and that: since the bond : Was not. filed: until the a 


_ twelfth month of the lease (a month after. the assignment, was filed), a 


. the assignment could not be. considered to be effective until the first . 
of the next month, which was after the expiration of the 10-year 


a2 _ extended. term of the lease and too late to form the basis for an exten- 


sion of the lease. term: by a bias aud partial Len ree oe the: 
assignee, 
In summation, it 1s 5 apparent that. the: Départniant: has: ever since 
_ the passage of the Mineral Leasing Act in 1920 required an applicant. 
-. for a: prospecting: permit to-file a bond: for the. protection of the 
owners ofa surface right before a permit would issue, that the same 
requirement was.imposed on applicants for noncompetitive oil and 
gas leases, which the act of August 21, 1935 (supra), substituted for | 
prospecting permits, and that: the. requirement has been maintained 
without change to this date. | 7 | 
The change in the wording of the Sculnt one | in-1939 upon which. 
the appellants rely so heavily ‘was adopted. only to relieve applicants | 
of an obligation to file a‘bond before a lease could issue in add cases, 
including cases not involving surface rights. It was not intended ‘to. . 


and .was not interpreted as modifying in the slightest degree the re- 


- quirement that an applicant for a noncompetitive. oil and gas lease 


file a bond where surface rights are involved before a lease can.issue:- 
The Department’s uniform. holding that the act of July. 17, 1914, 


requires a bond for the protection of a surface owner prior to the 
- issuance of a noncompetitive oil and gas lease is based upon both the: 


- terms of the statute and the pr oblem it was enacted tosolve. Itistrue © 


that the act. speaks i in terms of requiring a. bond to be filed with the: | 


‘Secretary. as % prerequisite for prospecting and not for mining and 


Jae removing the reserved deposits. - However, it must be noted. that ato 
7 the time when the 1914 act was. enacted here was. no mineral leasing Se 


: system. A mineral leasing system was. not adopted until six years. — | 
later. It has ther efore ‘bean necessary to adapt the language. of the ~ 7 
1914 act to the subsequent legislation that was enacted. There was no 


a problem when. ‘prospecting permits. were provided. for. When they _ 
me were abolished 3 In 1985 se noncompetitive 1 leases were e provided ey a 
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. the Deparment considered the noncompetitive lease to be a substitute | 
for a prospecting permit in many respects since it is issued only for 
unproven lands:which’must be prospected.and proven before they.can — 
be developed.. The reasons which justified a bond for the protection 
of the surface owner against possibility of damages inherent in pros- 
pecting apply as on to noncompetitive leases as to Beoepecene 
| permits. : 
— . The appellant S position, e sound, woald leave the surface owner 


without protection against damages to his. crops, improvements, and - 
~ the value of the land for grazing ® inflicted by prospecting. Icansee _ 
- no-warrant for holding that the act of July 17, 1914, which. was de- 


signed to protect the surface owner . before and after. CIeCOvERY | 
- sanctions so unfair aresult.: 

Accordingly, itis aia the Director ope eid ek a bend _ 
is required by the act of July 17, 1914, before a noncompetitive oil | 
_ and gas lease can issue or an assignment of a lease be approved for — 
_ lands the surface of which has been patented by the United Ss with 
a reservation of the oil and gas deposits. 7 

Since section 30/( a),as amended (supra), provides for ¢ an eecion 
only if a lease is segregated by partial assignment, if the assignment © 
fails, the lease is not segregated and cannot be extended. Thus there 
isno merit to the appellants’ contention that the lease was extended as 
to the 120 acres retained « even if the assignment failed as to sas 40 : 
acres assigned. - . = 

Therefore, pursuant to the. ney dslgostea to the Salus by 


> the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental 


Manual; 24 F.R. 1848), the decision - the Director of the ones of 
| Land Management is affirmed. 


Frank 7 Barry, 
Solicitor. 


5 Act of June 17, 1949. (30 U.S.C., 1958 ed., sec. 54). 


, - - o. | = | June 12, 1961 | i 2 oe ae 
ESTATE OF DAISY ‘WARE. BEACH | 


TA-1160 - | Decided June 18; ‘1961 


| Indian Lands:. Descent and Distribution: Claims. egainst. Estates - 


It:is: discretionary, with the Secretary. of the. Interior:or his. authorized. repre- — 
_. sentative’ as to whether to: pay from: restricted Osage funds, a widower’s or 
- family allowance ordered by. the Oklahoma State courts, 


APPEAL FROM THE BUREAU ei INDIAN AFFAIRS 


Bernard. E. Beach has appealed to ‘the’ Secretary. of the Interior 
from a decision of the Acting Commissioner of Indian Affairs, dated 
‘September 17, 1959, disapproving the payment of a family allowance 
to him from the estate of Daisy Ware Beach, deceased full blood Osage 
Allottee. No. 19. The appellant - Is. - the Sarnving husband of” the 
decedent. eds 
The: case oo had a: pigs history: of Titi satod since: sie decodent’s a 


 deathi‘on May 18, 1949, and ‘involved a-determination* as to whether © 7 = : 
. the appellant was: of Indian: blood. so that he could inherit his wife’s: 


estate, as well as the question of his entitlement toa family allowance. — 


The. only question presented i in this appeal, however, i is whether this ; 


4 Department must pay from restricted’ Osage funds the family allow-— 7 
ance awarded by the Oklahoma State courts or whether it may exercise — 


discretion and decline to pay the allowance from such sources. “The - 


amount of the family allowance awarded by the courts. is $11,400... 
By the terms of the decedent’s will, the appellant was left only $1. 00, - 
as was also an adopted : son, with all the remainder of the estate going | 


toa sister, Gladys Ware, a mentally incompetent per son. ‘The husband ; _ 


— elected to take under the law rather than under the will. A compro- 


mise settlement was negotiated with the. adopted gon with the result 


that when a final determination was made in the State’ courts, the 
appellant and the sister held equal shares in the estate. The family 
allowance here involved would be paid from. restricted funds, half 
of which belong to the appellant and half of which belong to the 
‘sister, who is under guardianship and confined in a State institution. 

_ The estate has now been distributed with the exception of the Su, 400 | 
3 in question. ane Bs 

‘The appellant, contends that : since é ‘section. 3 of the Act of ‘April 18, 
"1912. (37 Stat. 86), provides that property of deceased. Osage Indians. 

“shall, in probate matters be subject to the jurisdiction of the County - 
: Courts of the State of Oklahoma,” the. Secretary of the Interior and 
és his. subordinates ‘have no: discretion as to disbursement of the funds 


: an an Osage estate and. that the. Court’s orders must be complied. with. Been 


a 1 Ware y. Beach (Okla. y, 322. P, 2d 6 685. 
 604238—61—1- oe ee 
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- The Commissioner of Indian “Affairs took the position that the 
—. court’s, authority: to ‘administer property of deceased Osage Indians - 
- does not extend to that. portion of. the. property of an nee decedent | 


which has a restricted status, 


That the Secretary of the: Interior ‘does have disdtetionary duitiés | 
in ‘the administration of Osage estates is indicated: by: section 2:of 
the Act'of February 27, 1925' (43. Stat. 1008; 1010), which: ‘provides of 
_ that he may disburse restricted funds to the adininiatratons' or directly | 


_ . to the heirs or devisees:under regulations to be: promulgated by him. . 


More important is section 4 of the Act of March 2, 1929 (45 Stat. 1478, 
1480), which amends section 2 of ‘the Act, of f ieday 27, 1925, 
supra. - it reads, i in part: | 


Upon. the death of. an Osage Yndian of one-half or more. Indian. “plod: who 
does not: have a certificate of competency, his. or her moneys and. funds and 
- other property accrued ‘and. accruing to his or her credit and. which have 
heretofore been subject to supervision as provided by law may be paid to the 
administrator or executor of the estate. of: such. deceased. Indian or direct to 
his heirs or. devisees, or may. be. retained by ‘the Secretary. of: the Interior in 
the discretion of the. Secretary” of the Interior, ‘under regulations to be promul- 
gated by . him: Provided, That the Secretary of the Interior shall pay to 
administrators ‘and executors - of the estates of such deceased Osage Indians 
a sufficient ‘amount of money Out of such estates to. pay: all lawful indebted- 
ness and: costs. and expenses’ of : administration. when. approved by him; and, 
out. of the shares belonging. to heirs. or devisees, above referred. to,. .he shall 
pay the costs and expenses. of such heirs or devisees, including. attorney fees, 
when appr oved by jim, in. the determination. of heirs or. contest of wills. 234 
7 (Second and third italics added. ) | . ea 


‘Tt is. readily apparent from the ‘amet iniguage of the statite: 
that the Secretary. of the Interior has discretion in the matter of the 
payment of costs and expenses | of. administr ation incurred by the. 
estates of deceased Osage Indians. of one- -half or more Indian blood 
who do. not have a, certificate of competency. ‘Daisy Ware “Beach: 
was in ‘this category. Where Congress did not intend the Secretary | 
to have discretion, its language WAS. equally plain. The following 
| quotation again 18 from the 1929 Act, being the language of that act 
immediately after the end of the preceding quotation. ecu ue Mee 
8 RK Upon . the. death of. any Osage. Indian, Of: less. than one-half of ‘Onage 7 


‘Indian blood or upon the death of an Osage Indian who has a certificate. ‘of 
competency, his moneys and funds and other property accrued. and accruing 


| to his ‘credit shall be: paid’ and delivered tothe ‘administrator or executor of. 


his. estate: to be: administered. une: according ‘to ‘the: laws: of the. ‘State aos 
| Oklahoma. : i Pe . PE ee Geriain. agk org Cah 





“2'See ‘Estate: a Howard M. “West, ‘A-25649,. decided April 8; 1949; by the: Asdietant Sec 
retary of the Interior, ruling that a-claim approved by the-County court against. the estate 
- of a deceased Osage Indian was properly. refused. payment. from ane restricted punee a the. 
. estate by: the: Assistant ‘to the- Commissioner of Indian ‘Affairs. » oe 3 ol me 


Ty. eS ea “OF. DAISY: WARE BEACH Be ee 7 — a 


. June. 72, 1961. Bi ie 3 


os ia support of dopellants contention that the paverant of an iia | 
ance is not a matter of discretion, his brief cites Work v. Lynn, 266 


 : US. 161;.United States ex rel Kennedy v. Tyler, 269 U.S. 183. Ches. 
nut Vv. Capey, 45 Ok. 154, 146 Pac. 5893 and. United ‘Sintes. Cx rel eee 
Bartlett v.,. Wileow, :'75 Ox. 158, 182 Pac. 678... Of these cases. only to 

Work v. Lynn. involved. Osage Indians or Osage statutes, and in the = 


Lynn case the issue: decided was quite different from the one. here. 


‘That case: held that a guardian of an-adult Osage Indian was entitled | 
- to receive from this Department free of : any conditions the payment 
“prescribed: by. section 4 of the Act of March 3, 1921 (41 Stat. 1249), 


for an adult Osage Indian who had not received a _ certificate of © 
| competency. 


The 1929 Act is the wer of 25 CFR 108.28 (e). ai (B51 upon -_ 
ae, which the. Acting Commissioner relied. These regulations provide : 


that an allowance may be made.to the widow and minor children ina _ 


limited amount.and for a period of one year, but only where there — _ 
is actual need for. such allowance. The Commissioner concluded that . 


the appellant. was never in need of the allowance.ordered by. the Court. 


‘The record discloses that: the appellant was gainfully employed by. 


the Douglas Aireraft Company, both before and after decedent’s 


.. death, earning in excess of $250 per month. There was no child or 


| children to whom he contributed support. To pay the allowance now 


. would be to deplete the share of Gladys Ware to the extent of $5,700 


after distribution of most of the estate has been made, and. the petiod = 


| 2 for which the. allowance i 1s designed has therefore past, 


The. payment of such an allowance from restricted funds being = 


: wholly discretionary under the governing regulations of. this Dee 


- partment, and since in the circumstances it: appears reasonable to have 
. found the: widower’s or family allowance. was not necessary and no 


a hardship existed when it was presented to the superintendent, of the 


Ee Osage Agency, the Acting Commissioner of Indian Affairs was correct - 


’  in-sustaining the ruling of the Superintendent and the Area Director, Cre 


~which properly applied the regulations with respect to this case. 


- Accordingly, the-decision. of the Acting Commissioner ‘declining © a : 
a to pay a. famly 2 allowance to the popeliene is affirmed and the appeal et 


is. ae 


- Assistant 8 Balan 
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ANN GUYER LEWIS ET ALL 


7 ‘ A-28540 Pit Decided Trily 3, 1961 


oil and Gas Leases: “Extensions—_Oil and Gas ‘Leaies: Production—oil and -_ 

— Gas. Leases: Unit: and Cooperative Agreements oe cs” 
Where the non-producing and producing ‘portions Of a leasehold are Sepa cate x 
into Segregated leases: upon unitization of only the ‘non-producing lands. at a 

. time when the: parent. lease is: in its extended term because of: production, the 


. term of the. segregated, unitized, non-producing lease does not expire as long oo 


: as production | continues on. the non-unitized. portion of the lease. 
“a APPEAL: FROM. THE ‘BUREAU OF. LAND MANAGEMENT 


7 Ann Guyer Te has: appealed. to the Secretary. of the Interior 
- froma decision of May 5, 1960, _ by the Director of the Bureau of Land — 
Management which reversed a decision by the Denver. land office _ 
~~ holding that oil and gas lease Denver 053302 terminated by operation 
of law on June 29, 1959. Mountain Fuel Supply Company, the ap- 


| : pellant i in the proceeding before the Director and lessee under Denver 
_ 053302, submitted a brief in this proceeding i in support. of the Direc- on 
 tor’s. decision. ‘Mrs. ‘Lewis filed an application, Colorado. 030587, on 


7 September 1, 1959, for the lands covered by Denver 053302. 

Lease Denver 053302, issued November 1, 1946, was éxtended under 
section 17 of the Mineral Leasing Act, as ‘amended, for a reo - 3 
. 5 years ending October 31, 1956 (30 U. S.C., 1958 od. ‘sec. 226). | 


March 11, 1956, a producing. well was completed cad the lease was : 


_ boutinued by production beyond. its statutory term of years. By. land _ 
office decision of J uly 8, 1959, the lands in Denver 053302 were segre- 

- gated into two separate eases, a portion of the lands having been — 
committed to the Shell Creek Unit Agreement, approved effective — 
June 80, 1959 (30 U.S.G., 1958 ed., ‘sec. 226e; 43 CFR, 1959 Supp. 
192. 129(c)). ‘The lands which ware corimitied to the unit retained 


- serial number Denver 053302 and the segregated non-unitized lands: . 
were given serial number Colorado 029285. . It is land in non-unitized ahh 


- Colorado 029285 which contains the producing well that extended the — 


_-. term of the base lease before unit commitment and segregation. There — 
was and has been no production from any other lands covered by the. 


base leage. (A land office decision of August 27, 1959, amended the 


7 decision of J july 8 by holding that segregated. lease Colorado 029985 
is ina producing status and Denver 053302 is considered to have © 


terminated by operation of law on June 29, 1959, because the pro- 


e ducing well which extended the lease prior to the effective date of 


the unit agreement is on nonunitized segregated lease Colorado 029285... 
Thus, the land office decision held that. the effect: of committing the _ 


8, | nonproducing portion of a produce: lease to : a unit: ‘agreement ata 
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7 ne when the base pee is-in an extended (een Hrenetics of produc- | . / ‘ 
tion.is to terminate the non-producing portion of the. lease by operation - . 


7 ; of law. 


e of. July 29, 1954. wiih US. C., 1958 ed., sec. = 226(0)), eke in. LBP 
-— plleablepart: eee ee ee ee eee ; 
_ Any other lease imsaed” wader: any cious of this: ‘Act chteh. has heretofore or 
may hereafter. be committed to. any: ‘such: {unit]. plan. that: contains. a. general | 
pr ovision for allocation of. oil or: gas, shall continue in force and effect as ‘to. the 
ys land committed, so long as. the lease remains: subject to the plan :, ‘Provided, That. 
. production is. had in: paying quantities under the plan: prior to the expiration 


- date. of the term of such: lease. Any lease hereafter committed to any such plan 


‘embracing lands that are in part. within: and. in. part. outside of. the area. covered. 
f by any such plan shall. be: segregated into. separate. leases - as to: the lands. com- 
mitted and the lands: not committed as of. the’ effective date’ of “unitization : 


‘Section 17 (b) of the Mineral Taine ‘Act, as. E gioended: by the act - 


Provided, however, That’ any such lease as to: the nonunitized portion shall 


continue in force and effect for the term ther eof but for not’ less than two-years 
from the date of such. segregation and so long thereafter as oil-or gas is pou 
. in paying quantities. . . 7 ae aS re i te 
There is. nothing in the statute which specifically provides for the | 
situation presented here.  - 

The Director reversed ‘he land sftes decison: of August of. 1959, 
on the ground that in an opinion (M-36592) of Ji anuary 21, 1960, 
the. Associate Solicitor for Public Lands held ‘that when the: ‘non- 
producing portion of:a. producing. oi] and: gas: lease, which"is then 
in its extended term. by. reason of production, 1s coriinitted ‘to an | 
approved unit plan under which production has not ‘yet been ob- 
tained, the segregated. unitized portion: will. continue in: effect for | 
the life of production on the non-unitized portion, and thereafter for. 
_ the life of the unit, if production under the unit plan is obtained - 
before production ceases on the segregated non-unitized portion. In . 
the instant. case, the. Director. held, consistently with the. Asso¢iate 
Solicitor’ s opinion, that cunitized : Tenge Denver 053302 did: not: expire 


_. ‘by reason of segregation from the producing. portion. of the parent 


_ lease, but that the unitized lease. continues. in force and effect: during 
the continuance of’ production. on the non- -unitized. portion.” af | 
The Associate Solicitor’s opinion of Ji anuary 21, 1960, upon ‘which 5, 3 
oe the Director’s decision is based points out that upon commitment of a-- 


non-producing portion of a lease which is then in its extended term me 


by reason of production, the ‘term’ of the committed portion includes. + 


_. the entire, though indefinite, period the parent lease has to run as of 


the date of its segregation (citing Solicitor’s opinion, M-36349, 63 I.D. 
246 (1956)). That is, at the time of separation into two leases asa 
Ee result of unitization, the. ® parent peaee had neither : a fixed number of 
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7 years nor a definite period of time to r run; its term was s to continue as 

long as oil or gas was produced in paying quantities. © ~The Director 
held, in effect, that after segregation by unitization, the non-producing 
unitized portion of the lease kept the term of the parent lease. ‘Thus, _ 
even if there has been no. production. under the unit at the time of | 
—-unitization of a non- ‘producing portion of a lease which at the time 
of unitization is in its extended term by reason of: production, the 


segregated. unitized.lease continues in effect for the life of production — | 


| | on the nonunitized portion, which is the term of the parent: lease. The © 
division of the leased lands at the time of unitization does not change: 


the term of the parent lease, and it is that term which determines the . 


ps ola ‘date of the unitized. lease (see M-36349,. supra). . 
None of the matters mentioned on appeal ‘provides: a basis for | 
modifying the Director’s’ ‘decision. The ‘Director’s interpretation, 


in the circumstances of this case, of the effect, of unitization of the 7 
- non-producing portion ‘ofa, lease which i is in its. extended. term by 


reason of production is harmonious with the legislative history. of the 


ia provision. - Moreover, to interpret the relevant statutory provision - 7 


_.ag resulting in the termination of a non- producing segregated portion | 
_of a lease upon unitization if the parent lease is in.an extended term 
_ by reason of production, as is urged on. behalf of the appellant, would 
make the provisions relating to the unitization of such: lands: quite | 

pointless. The statute will not be so interpreted if this is unnecessary. 


Therefore, pursuant. to the authority delegated to'the Solicitor by _ 


the Secretary of the: Interior (sec. 210.9:2A(4) (a), Departmental — 
Manual; 24 -F.R. 1848), the. decision a of the Director oF ume maa . 
Land Management i is affirmed. 


| Bower w. ee , 
Deputy: Solicitor. 


a 1 See ‘Solicitor’: 8. opinion, “M-36349, ‘supra, D. 247. In both the House ‘and: Senate reports 
on Ss. 2880, the bill which: became: the act of J uly 29, 1954, amending the Mineral Leasing 


At, comments. on. the above- quoted, provision . which is. involved in this appeal quote this — 


 Department’s. explanation of the meaning of the word ‘term’ in the provision (H. Rep. 
No, 2238, 88rd: Cong:, 2d. Sess., p: 4; S.°Rep. No. 1609, 83rd Cong., 24 Sess., p. 33 cf. 
Hearing Before the ‘Subcommittee on. ‘Public Lands of the Senate Committee: on PaneriOr. 
. and Ansa Aftatrs, ssrd cone, ” 2d Sess. 1 P- 40 xe . 
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a Rules of Practice: “Supervisory Authority of Seer cy by es 
“The Secretary. of. the Interior. may in. the exercise of his’ supervisory authorlty - 


assume jurisdiction. over a. case pending on. appeal before the Director. ofthe — | 


_ Bureau of Land Management: without awaiting a | decision by the Direetor 
is . and subsequent appeal from that decision. _ i 


| Rules of Practice: ‘Government Contests—Mining Claims: Contests 
| - Where an administrator: of the estate of a deceased locator of mining. ciaiins 


ae answered each and every. allegation in complaints filed by. the: Government. aan 
. against the validity of the claims and where, because of lack of knowledge, ees 


: : the administrator. neither’ admitted nor: denied the. miaterial. allegations - 
—* ‘thereof the answers will be deemed to be denials of. ‘the: allegations and | 
i. hearings will be held. to, determine the validity of the claims. “ : 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT: 


M v. Browning, Administrator: of the estate of. Ou W. Picwnns ; 
deceased, has appealed to the Secretary of the Interior from a decision 
of the Director, Bureau. of. Land Management, dated June: 30, 1960, 


which. affirmed. separate. decisions of: the. manager of. the. Sacramento, oye 8 _ 
California, land: office, dated. October:12, 1959, holding. the. Canady -_ 


: Hill No.1. mining: claim (Contest: No. 10-18) and the Sun Set, Nos. 1, 


2, 8, and. 4 mining claims. (Contest: No.. 10-26) to be null-and void. — 


Browning’ has also appealed. to the Director. of the Bureau of Land 


Management from another decision of the manager, dated May, 19, 


1960, holding the Prince Albert, the Georgeana, and Nemo- mining . - 


claims (Contest | No. 10-227) to be null and void. While the Director _ 


has not rendered | any ‘decision on the’ appeal from the manager” S 


. decision on. the latter three claims, the same issue is involvéd in that ~ - 
| decision. as is involved ‘in the. decision of the Director fr om. which Fe 


Browning has taken his appeal to the Secretary. Tn the’ exercise of 
his ‘supervisory. authority, the. Secretary may. take. ‘up ‘this appeal 


without waiting for .a ‘ruling by the Director. United States” yes «| 
| Thomas R. Shuck et al, A-27965° (February. 2, 1960) ; State of Low | 
_ dsiana et al, A-27845_ (March 4, 1957); Pheora A. Gerry, A-26319. 


| (October | 3, 1951); ‘George Cy Vournas, 56. LD. 390 (1988). ~Accord- — 
= ingly Browning’ S appeal from the manager’ S. decision of May. 19, 1960, 
_ will be considered along with his appeal ts to the ‘Beorelary, from the: i 
- Director’s decision. . : 


‘Each of. the claims | here ‘under consideration was ‘declisred te ‘Be - 


null and void « on. n the basis of the 2 answers fled by + the Adininistrator: . 
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in response_ to contest proceedings against the dine fnitiated by 

~ the Government. ‘Complaints were served on M. We ‘Browning, as 

Administrator of the Estate of O. W. Browning, deceased, alleging, © 
among other things, in paragraph V of each complaint that... the 

lands on which the claims. are located are nonmineral in character 
_ and that minerals have not’ been: found within the limits of. the claims 

in sufficient quantities to constitute a:valid discovery under: the: ne 
laws (30 U.S,C.,'1958 ed., sec: 21 ef “8eg.). 

The complaints, filed in. accordance with 43 CFR Part oar in the 
Sacramento land office of the Bureau of Land Management, requested. 
that the United States, acting through the State: ‘Supervisor: ‘Bureau 
_of Land’: Management, by whom the complaints--were signed, be ‘al- 


. lowed’ to” prove the: allegatioris thereof. The’ complaints’ contained 3 


notice: that unless the contestee, 1 M. Vv. Browning (the. ‘Administra- | 
tor), filed answers to the. complaints within. 30 days the ‘allegations : 


oe - of the complaints: would be taken: as. admitted. 


Browning | answered every allegation 1 In each. compieint. He dis- ; re 


claimed any knowledge with respéct to the specific. charges brought 


- against: the claims, and with. respect to those charges, his answers are _ 
identical.’ In -response to the allegations in: paragraph: V_ of: each | 
complaint, setting forth the charges above stated, he responded : 


- Having no ‘knowledge of the allegations in. paragraph 5 ‘of the ‘coniplantt," con- 7 
_testee: neither admits nor ‘denies. but demands. proof: thereof: = a ae 


| E Each of his. answers concluded with: the following statement: 


"Wherefore, ‘contestee requests. that this answer ‘be filed and issue joined on the set 


complaint and that a certified copy of this answer be served on the contestant. 


~The Director held that the answers failed in “specifically, meeting — 


- e and responding to the allegations of the complaint? as required by 
| the Department’s. rules of. practice (48 CFR, 1959 Supp. iy, 991.64, made _ 


oe applicable to answers filed in contests initiated by- the. Government 

by 48 CFR, 1959 Supp., 221. 68). -He held, further, that the answers - 
could not. be considered : as general, denials of the allegations: of the 
complaints because they were not based on knowledge but on belief 
and that since the answers. ‘did not. deny the charges. they must be 
taken: as admitted. .. He pointed. out that one in the position of the 


contestee who ‘had no actual knowledge. relating. to. the claims might —— 


have applied for and | received an extension of time within which — 
to obtain the necessary information upon. which to answer the com- _ 
plaints but that, having failed to do this, the contestee was bound 
by his answers. | _ : 
— Browning contends that the Director’ Ss holding that. the | answers | 
- filed did. not Specifically meet and ‘respond. to the: ‘allegations of: the eo 


: in two answers the appellant apparently inadvertently referred to paragraph a _ 


ce instead of paragraph 5; of the complaint, ~~ 
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cada 1s erroneous because ‘ ‘each. aaa every. material allezation 
in the complaint was either denied, admitted, qualified, or explained, a 


. with the sole intention of j joining. issue * * * ” and that he was misled 


by the arbitrary. action of the manager in declaring the claims to be _ 
null and void after he had been assured that pearings would be Held , 
on the claims? | 
In the circumstances of this case, I ‘balieve that the’ answers ‘filed 
by the Administrator : are sufficient to put the shad of the claims 

Inissue. | 
An answer Sconched| in the terms of the contested’ § answers would, 
under Rule 8(b) of. the Federal Rules of Civil Procedure (28 U.S.C., - 
1958 ed., p. 5185) be deemed to be a denial. That rule, after stating : 
that the party shall state his defenses in short, and plain alias ; 
| continues: 7 | _ 


If he is without ieiowiedse or. -, information sniliciont (oi fora. a ‘belief. a as. to the | : 
truth. of an averment, he shall so state and. this has the effect of a denial, 


The courts have held that answers. that set for th. that defendant a = : 


| not sufficient knowledge or information to form a belief, in legal effect, 


7 - eonstitute denials (McHenry v. Ford Motor Company, 269 F.2d 18 | 


~ (6th Cir. 1959); United States v. Koch Bros. Bag Co., 109 F. Supp. — | 


540. (D. C. Mo. 1953) ),.even though the answers may ne contain. the - 


‘precise language of the rule (Barthel v. Stamm, 145 F.2d 487 (5th 


Cir. 1944) ; cert. denied 324 U.S. 878); that denials on the ground | oe a 
that the party is without any knowledge constitute compliance with the — 


rule, since the rule should be reasonably and not technically. construed © 


| (Caterpillar Practor Co..v. International Harvester Co., 106. F..2d - - 
769 (9th Cir. 1939); 3. and that answers which neither admit nor deny. 
_allegations but require the plaintiff to make proof thereof are-sufficient 


to put.the allegations in issue. (Grant v. Leach & Company! Inc. 280 - 

U.S. 851, 357.(1930)). vs 

_. The courts will not, geen accept, Buick: an answer as a dental 
where the fact as to which want of knowledge i is asserted i is, to the 
knowledge of the court;’so plainly and necessarily within the defend- 
ant’s knowledge that hee averment of ignorance must be palpably 
untrue (fce Plant Equipment Co. V. Mu artocello, 43 F. Supp. 281 
(D.C. Pa. one or. mere pretense. 0 or. evasion — 1 (Barthel v. Bo : 
7 supra). | 7 
While contests oat by the Garoninent against mining claims | 
are not bound. by or conducted under the Federal Rules of Civil : 


2 The records show that the State Siperyiadk, in 1957, ‘shortly attee: the answers were © - > 2 


: filed, -wrote ‘to the Administrator’s attorney and to a member of ‘Congress stating that 
' Hearings would be held to determine the validity of the claims. ‘The’ manager’ 5 decisions 


- Were :rendered some two. years. thereafter. : 
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Pr ooadure, at would appear chats in a situation such as here presented, 

| where the complaint was served on an administrator of ‘a deceased 
locator’ s estate, at least the spirit. of those rules, ’ as interpreted by the 
courts, should. be “followed . in interpr eting” the Department’s rules — 
and that the’ Departinent’s r equirement that an answer must specifi- 
cally méet and respond to the allegations of a complaint i is satisfied — 
where an administrator r esponds toa complaint and answers each and 
every allegation therein, even though he may_ state that he has no 
knowledge : as to the truth of the riaterial. allegations therein. This 
is particularly true where the. administr ay as in n this < case, les 
that i issue be joined. : 

~ This is not to say, af course, that a : similar’ answer filed by 0 one who . 
is himself. a locator or thé. purchaser ofa mining ‘claim would. be re- | 
garded in the'same light. In such a situation, the contestee would ‘be | 
presumed to have the requisite knowledge to to een or raed the v various ‘ 
allegations of the complaint. 7 
Accor ‘dingly, it must be held that it was ‘impr oper to ails the 7 
claims here in question aull and void on thé basis of the answers filed 
by . M. V: Eons none ator t of the estate ‘of > ue ‘Biowning, 
deceased. 

. The contests oan: aie. liims dhould, therefore; be. ae ed to 
an examiner, who‘should proceed: to hold hearings thereon in- accord- ; 
ance with the applicable departmental regulations: ied CFR, gy , 

Supp, 5 221:69 et seq.). 


“rr, @ 


- Therefore; pursuant. to. ths authority’ ‘delegated: to ‘the® Solicitor | 


| by the Secretary of ‘the Interior (sec. 210.2.2.A (4) (a), Departmental 


Manual; 24 E.R. 1348), the decision’ of the Director on the Canady _ 


Hill No. 1 mining claim ‘and on the Sun Set Nos. T, 2, 8, and 4 mining 
| claims'‘and’ the decision of the manager on: the Prince Albert, the 
| Georgeana, and the‘Nemo mining’ ‘epi aré reversed and the’ ‘Cases 
"are remanded to the Bureau of Land —— for ‘Appropriate 
7 action consistent: with this decision. - a | 
| Epwaro W. ee : 
ee Soliton: = 
a. a CONTINENTAL. om COMPANY a 
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Rights-of-Way:. Act of February 25; 1920 


" Section: 28 | of ‘the Mineral Leasing ‘Act, as ‘ametided, ‘is. ‘the: ‘only ‘statutory . 

ae authority, for the granting. of rights-of-way across public lands. for pipe- — 

- line purposes for the transportation of. oil or natural gas.and. such rights-of- 
way may be granted on upon the conditions set forth therein. . 
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d Rights-of-Way: Act of epraaey 25, 1920. | 
3 Section 29 of: the Mineral. Leasing. Act does not. confer upon the Secretary. of | 


- the Interior any authority. to. grant rights-of-way. for pipe-line purposes. we 


| _ for the transportation of ae or natural gas across the public Jands., | 
“APPEAL FROM. THE BUREAU OF LAND MANAGEMENT Be Ave oe 


- 7 Continental | Oil Company has appealed to the Secretary of the 
Interior frorn’a decision of the Director, Bureau of Land Manage- 


ment, dated December 5, 1958, which affirmed. the action of | the - | 


| manager of the land. office at Cheyenne, Wyoming, 1 in calling upon. 
the company to execute common-carrier stipulations (43 CFR 244.62) 
- pursuant to. section 28. of the Mineral Leasing. Act, as amended. (30. 
US.C., 1958 ed., sec..185) , prior to the allowance of Aes: parce | 
for pipe-line rights-of- -way across public lands in Wyoming. | 
» The requests for the: rights-of-way were sought by the: company | 
_ by applications filed on. August. 18, 1957, under section 29. of the 
Mineral Leasing Act (30 U.S.C., 1958.ed., sec. 186)-and the. provisions 
of 43 CFR 244.67 (a) and (c). The proposed rights-of-way are for 
lines: to connect. with: an existing - casinghead gas_ gathering line 
(Wyoming. 054644), for a residue gas fuel line (Wyoming: 054645), 
and for-agas collecting system (Wyoming 054646). The company. . 
states. that all of. the public lands which the. lines. would cross are 


_ under.lease to’ it-under-the Mineral Leasing Act (80 U.S.C., 1958 ed., 
sec. 181 ef: seg:), that the: pipe-line. rights-of-way: Lpplied: for are ae 


| necessary: forthe ‘efficient. operation of its producing ‘wells located 
in the vicinity. of its gasoline. plant, that. the ‘lines constitute a: part: 
of its gathering: system which carries casinghead. gas. from its. sep-, 
arators to-its gasoline plant-for removal of. petroleum. liquids, that 
the residue gas from the plant is used, in part, for power in appellant’s. 


| _ production: operations and. the remainder is" returned underground. 


for pressure maintenance and for: storage, and that it would be.eco- 
- nomically: unsound. to. build a: separate. gasoline. plant. on each of the. 


_ producing leases operated. by the company... _It.contends that the — . 
- Secretary has.authority to grant the rights-of- way under section 29 


of the Minera] Leasing Act and that prior decisions of the Department, 


: holding:that: the Secretary of the Interior has no authority to grant — 


rights- -of-way. for. pipe-line purposes for the transportation of oil 


 or.gas. over the public domain. except in. accordance with the provi- 


sions, limitations, and conditions embodied in section 28 of the Mineral 
Leasing” Act: (Frances f,. feeay, Lessee, Standard Oil Company of 


. - 4 According to. Statements: wade in the applications” tlie Yesidue gas fuel ine covered 

by Wyoming 054645: has. been constructed and-has been in: operation since (1951 and the 

gas collecting system | covered by Wyoming 054646 has been constructed and was Dlaced 
-~ jn nee in November 1953. 
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California, O perator, 60 L D. 366 (1949) ) mad ae the Secretary has 
no discretion to excuse any applicant. from the ‘statutory: common- 
carrier requirement of section 28 of the act in respect to any proposed . 


Fine of pipe carrying natural gas across public lands (Continental Oil 
| Company, 61 LD. 403° (1984) ), did not consider the authority con-_ 


ferred by section 29 of the.act. The appellant. contends that oe De- 
ae -partment’s holdings. give no effect to section 29. : 
_ Section 28, as originally enacted. (44 Stat. 437, 449), provided: 


That rights. of way. through the public. lands, . including the forest reserves,. of. 
~ the United States: are hereby. granted for pipe-line purposes for. the transporta- a 
tion of oil or natural gas Ra upon. the express condition that such ‘pipe lines 
shall be constructed, operated, and maintained as common carriers: * * * 
- Provided further, That -no right of way shall: hereafter be granted over. said 
lands for the transportation. of oil or natural gas except under and ees to 
the pr ovisions, limitations, and. conditions. of this. section. +8 


_ Thus the section itself granted the on subj ect to the 2 
limitations and conditions set forth: | — 
~ Section 29 of the act,.as originally. iad a since pate = 
-in‘so far as here pertinent, provides that any lease issued under the 


We act shall reserve to the Secretary of the Interior the right to permit, 3 


“upon such terms as he may determine to be just” such easements or. 
rights-of-way in the leased lands as may be necessary or proper to 


| the working of such leased lands, or of other Jands containing the - 


deposits enumerated in the act, and the treatment and shipment of 


_° the products. thereof by or under authority of the Government or its 


— lessees, and for other public purposes. - ~The section authorizes the © 


Secretary, during the life of any lease, to issue such permits for the © 
easements therein provided to be reserved. Obviously, the Congress . 


was. not dealing i ‘in’ section 29 with rights- of-way for. pipe lines for _ 


the. transportation of oil or natural gas, having granted such rights- 


 of- way by section 28. Nor is it appropriate to assume that the Con- 


: gress, after’ having provided. that rights-of-way for the transporta- 
_tion of oil or natural gas across the public lands of the United States — 


- should be subject to the. conditions. imposed. by the Congress, would, 


in the next section, confer upon the pecuely t the auLneH ty to aa 


4 ; such rights-of-way upon his own terms. 


Section 28 was materially amended by ie ae of Acaatist 21, 1935 * 


_ (49 Stat. 676, 678). Among other changes, the words “are: hee eby 
a granted for pipeline purposes for the transportation. of oil or natura] 


gas” were amended. to read “may be granted by the Secretary of the 
- Anterior for pipe-line purposes for the transportation of oil or natural — 
gas”. and. the following language added after the condition that such _ 
7 pipe lines: must be constructed, operated pa maintained as common a 
7 carriers. : so i a 7 | ge ia 
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and shall aeceek: convey, , transport, or purchase er ittiouk: discrimination, oil ie _ Sy 


natural gas produced from Government lands in the vicinity of the pipe line in. 


- such proportionate amounts as the Secr etary of the Interior may, after a full - 


hearing with due notice thereof to the interested pertee and a Droper moding 
of facts, determine to. be reasonable. | 


| The section, as amended, retains the significant | proviso that no y right- 


- of-way shall thereafter be granted over such lands for the transporta- _ 


tion of oil or natural gas except under and subject ' to the poe — 
limitations, and conditions of that section. | 
The Department has, since the 1935 amendment, construed section 
28 of the act: to be the only statutory provision authorizing the grant- 
ing of rights-of-way for pipe lines for the transportation of oil or. 
natural gas across the public lands (Utah Oil Refining Company, 57 
T.D. 79. (1989) ), and, while the departmental decisions referred to by 
the appellant: do not specifically mention section 29, it is obvious that 
in view of the express language in section 28, section 29 does not — 


| authorize the granting of rights of way for the transportation of _ . 
oil or natural gas. . | 


Furthermore, the regulations of the Department for the filing of - 
applications for rights-of-way over lands subject to mineral lease 


Bee (43 CFR 244. 67) require that where a statutory provision, other than 
section 29 of the Mineral Leasing Act, covers the type of right-of-way 


i desired, applications shall be made in accordance with such other 


3 ‘statutory. provision -and the applicable regulations (48 CFR  _ 


- 244.67 (b).).. And 43 CFR 244.67 (c), pursuant to which these appli- 
cations were purported to be filed, is applicable only “[w]here there - 


is no other statutory, ‘provision covering the type of. right-of-way ee 


desired.” As there is other statutory provision for the granting of. 
the rights- of-way sought. by the appellant and as that statutory 
provision (section 28) requires that all such rights-of-way shall] 
be granted only under the conditions set forth therein, it is obvious — 
that 48. CFR 244.67 (c). has no apEBenon to the ee ey sought 
by the appellant. . 
Nor do the circumstances present: in nee case that the lines here 
under discussion cross. only public lands under lease to the appellant 
and that the appellant. contemplates their use only in production 
operations alter our conclusion. Section 28 speaks of rights-of-way 
for pipe-line purposes for the transportation of oil or natural gas.. 
It makes no distinction between lines which cross only lands under 
lease to the pipe-line applicant and lines which may cross lands under 
 -Jease to others or lines which may cross lands on which there may 
_. be no leases nor does it require that the lines be constructed, operated . 


490 OTe OF. TEE DEPARINMENT Of. THE. INTERIOR [68 LD. | 


and maintained as common carriers only i in the event pe: lines are to | 
‘carry oil or natural gas to market... | | 
. Accordingly, it must be held that it was proper to. Te} ject. the appli- | 
cations of Continental Oil Company. filed under. section 29 of the 
Mineral Leasing Act and to require, as a condition precedent to the 
granting of the requested rights-of-way, that the company agree. to 
become a common carrier and to be. bound by the terms of. section 28 » 
of 1 the Mineral Leasing. Act a the appropriate regulations, of the 
‘Department. 
Therefore, pursuant to. the pene delegated to. ‘the Solicitor by 
the. Secretary of the Interior (sec.. 210.2.2A (4) (a), Departmental 
Manual; 24-F.R. 1348), the Sones of the Director, Bureau of Land 
| Management, is affirmed. | a ee ee ee 
i | Ewaro W. FisuEr, 
Deputy Solicitor. 
LYMAN B. ‘CRUNK, WILLIAM A. ‘KOBY 
A-28738 ©  Deoided Tiily 12, 1961 : 


Mining Claims: ‘Lands ‘Subject to-—Mining Claims: ‘Withdrawn. Land— 
= ul Indian Lands: Generally — = 
- Lands first temporarily withdrawn from all ford of aes ana disceaai' a der . 
"the public land laws in aid of legislation for restoration to tribal ownership — 
and later again:témporarily withdrawn from any kind of disposal pending — 
| determination. of whether. they should be restored to: tribal ownership are — 
Dot. thereafter subject to mineral location. —_ eet 1 


ta Mining Claims: Lands Subject. to—Trespass: Generally 


Persons locating: and maintaining mining claims on lands withdrawn from | 
: - . ‘mineral entry are trespassing upon the public lands. — ; 


‘Mining. Claims: Lands Subject. to—Mining Claims: Withdrawn Lands— 
' Mining Claims: Relocation ae : 
-. Mining. claims on: lands subsequently withdrawn from mineral ‘entry subject 
to valid existing rights initiated prior to the withdrawal are not’ subject 
_ ‘to relocation after the effective date of the withdrawal for failure of the. 
= original locators to. do assessment work, : z : 


‘Secretary of the Interior— Withdrawals and RasenraGons! Authority ¢ to | 
Make—Withdrawals and Reservations: Temporary. Withdrawals oe 


‘The Secretary of the Interior has authority to. make a temporary withdrawal 
of ceded . Indian lands from all forms of disposition under the public land’ - 
laws, including the mining laws, apart from the statutory authority. vested 
in him by the act of: June 25, 1910, as amended, : 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


Lyman B. Crunk and William A. Koby have appealed to the Gate. | 
tary of the Interior from a decision dated November 22, 1960, of — 
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the Director of the ee of Land Management Schick affirmed the | 
state supervisor’ ’S dismissal of their answer toa notice of trespass 
- hehadserveduponthem. = 
Tt appears that on J uly 3, 1955, ond October 26, 1958, ‘the appellants 
or their predecessors ] locatéd two. lode mining claims, ike La Vina and 
La Vina #2, upon land i in 1 the EY sec, 35, Tha 8. »R. 19 E., ,G & SRM, ) 
Arizona. - 
This land along in ig shen land had ig “temporarily with- 
| drawn from all forms. of entry or. disposal under the public ~ land. | 
laws * * * subject to all valid rights. and ‘claims initiated prior to 


the approval hereof” on March 30, 1931, in aid of legislation to restore | 
it and other lands, which had. once Rec a part of the San Carlos me 


reservation," to the ownership of. the Indians of. that Teservation. 


| : This withdrawal has not been revoked, 


_A few years later, on ‘September. 19, 1934, the | same » lands, alotig - 
with surplus lands on many other. Indian reservations, were “tempo- | 


— rarily withdrawn from disposal. of any kind, subject to any and. all | 
valid existing rights, until the matter of thee ‘permanent, restoration 4 
to tribal ownership, | as author ized by section 3 of. the Act of Nn une 18, 


- 1984, supra. [25 US.C., 1958 ed., See. 463], can be , given appropriate 
jeonidemsuone b4 1. D. 559, 563. Sie ae ne | 
~The lands were ther eafter administered by. the ‘Bare of. iad 
Management. and grazing permits | under the ‘Taylor Grazing Act: 
(48 U.S.C., 1958 ed., sec. 315 e¢ seg.) have been issued covering them. - 
It. was. the grazing permittee. who called the attention of the land 
office to the mining locations and who alleges that the existence of the | 
* claims is seriously interfering. with his use of the: land for grazing | 
purposes. - 
_ The trespass notice, dated May Ww “1960, ea that the appellants : 
were in trespass in that they were in “onsuthorized occupancy of lands © 
under administration of United States Bureau of Land Management” 


and that the law violated was: “Withdrawal of March 30, 1931, under | ~ 


general withdrawal authority of President; Act of June 25, 1910; 

Act of March 8, 1927 (25 U.S.C. 1958 ed., See. 898d) 5 Act of a une 28, 

1934 (48 Stat. 1269) asamended.” - 

_-_In their answers to the notice, ‘the appellants alleged that | diet: | 
"claims were relocations of claims. located i in 1927 which were subject 

to relocation for failure to do assessment: work (30 U:S. Ce 1958 ed. 7 


us 1 Executive orders: of November 9, ‘1871, and Decenibar 14, 1872, created the reserva- 
_ tion. An agreement of February 25, 1896, ratified by the act of June 10; 1896 (29 Stat. 
358), ceded 232,000 acres to the United States. The agreement provided that the pro- 
ceeds from disposals of the ceded lands were to be deposited in the United States Treasury 
for the credit and benefit of the Indians and the ratifying act stated that the lands were 
to be opened to sernpation, soca Hon; and purchase only under the mineral land laws. 
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sec. 28) and that the fact that the lands were within mining claims on | 
the date of the March 30, 1931, withdrawal excluded them from the ; 
withdrawal. | 
The state supervisor, in his decision of August 9, 1960, dismissed fis 7 
answers, pointing out that. the withdrawal did not exclude lands in 
outstanding valid mining claims, but merely provided that it was 
- subject to valid mining claims initiated prior to it and that the ap- 
 pellants’ claims, having been made after the date of the withdrawal, 
could not benefit from the savings clause. He concluded thatthe La 
Vina and La Vina +2 claims were null and void ab initio and could 
not afford a legal justification for the occupancy of the land. | 
_.. On appeal to the Director, the appellants contended that temporory 
= withdrawals’ ‘made by the Secretary are. controlled by the act of » 


June 25, 1910, as amended (48 U.S.C., 1958 ed., sec. 141 ef 80g: ); that a 
that act prowaes that temporary withdrawals shall be open to mineral. — 


location for metalliferous minerals, and that an opinion of the — 


a Attorney General (40 Op.A.G. 73 (1941)) had held that a temporary 


withdrawal for a purpose coming within the 1910 act left the lands 
it covered subject to mining location for metalliferous minerals. 


The Director held that the power to withdraw lands temporarily | | 


or permanently in aid of legislation is inherent in the President (or 


his delegate) and that temporary withdrawals made under this in- 


herent authority are not subject to the restrictions of the 1910 act.. 
He concluded that the withdrawal properly removed the land from 
the operation of the mining laws, that the land was not open to mineral 


~ location when the appellants initiated their claims, _ that their 7 


claims are null and void. 
In their appeal to the Secretary the appellants: nooeat the’ con- 


> tentions they urged upon the Director and seek to distinguish. the 


| cases cited in support of his conclusion. __ 

The Department has in the past considered similar arguments and 
has concluded that the Secretary has implied authority aside from 
the act of 1910, as amended, to withdraw temporarily lands such as 
those involved in this appeal from all types of disposition under the | 
public land Jaws, including the mining laws. In an extensive dis- 

cussion of the problem the Solicitor stated: ae: es a 


It has been requested that I express an opinion on the following aaouttons 


“Are the undisposed-of surplus lands in the S%4 of the Colville Reservation, a 


Washington, which lands have been temporarily withdrawn from disposal of 
any kind by. Departmental. Order of September 19, 1934 (54 I. D. 559), as supple- 
: mented by an order dated November 5, 1935, open to entry and location of 
mining claims under the mining laws. of the United States SO i as the same 
} apply to metalliferous minerals?” — — 
RR BR oe # aS fins, 12 
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“By the departmental. order of September 19, 1984, the sarging,} lands of the 
Colville Indian Reservation, together with lands of other Indian reservations 
in the same category, were ‘temporarily withdrawn from disposal of any kind, 
subject to any and all-existing valid rights, until the matter’ of their permanent 


' restoration: to tribal ownership, as authorized by section 8 of the Act of Ju une ee ; 


1934 * * * can be given appropriate consideration. _ | 
I believe that, apart from authority derived by the ae or the Interior 
from the President for the making of temporary withdr awals of public lands of . 
the United States under the 1910 act, the Secretary was vested with implied 
“power, by virtue of his broad authority: and responsibility: in connection with | 


i the administration of Indian affairs, temporarily to withdraw the Indian-trust: — 


7 lands. involved in the order: of September 19, 1984, from disposal of any. kind if. 


“he he regarded. such action as necessary or advisable i in order effectively to discharge ‘ 


7 his. functions with respect to. the administration of Indian affairs. . The Secre- 
: tary’s implied power to make temporary: withdrawals of lands - in connection. 


with the administration of Indian affairs was recognized and confirmed. by. the - 


_ Congress in section 4 of the act of March 8, 1927 (44 Stat. 1347; 25 U.S. Gz 1946. - 
_ ed., sec, 398d), which, in prohibiting the executive branch of the Government 


iron subsequently making “changes in the boundaries of reservations created 


by Executive order, proclamation, or otherwise for the use and occupation of 
Indians,” declared ina proviso “That this ae not apply to et with- 


_- drawals by the oa of the Interior. di 


“Therefore, T Santas that, in. temporarily withdrawing, on September 19, 


a 1934, the surplus. lands of the Colville Indian Reservation and of other Indian . 


reservations, which are Indian trust lands, from disposal of - any: kind, the. 
Secretary of the Interior was exercising his implied power temporarily to with- 2? 
draw such lands; that he was not acting under the act of June 25, 1910; and, - 
. therefore, that the lands so withdrawn have not been and are not now subject — 


to. the provision.of the 1910.act, which declares that lands withdrawn under. — 


it shall be open to entry and location under the mining laws of the United States... 
_ insofar as.metalliferous minerals are concerned, Solicitor’ s opinion. of May 24, 
1949, 60 LD. 318 ; 
On the basis of this opinion, it has can held tee the. eager 
of September 19, 1934, was valid to close the land it covered to mineral 
location. » Consolidated Mines and Smelting Co., Ltd., A-27019 (July | 
28, 1954); see also P. & G. Mining Company, 67 LD. 217 (1960); 
Denver R. Williams, 67 L.D. 315 (1960) ; Betty Ruth Wright et al., 
_A-27519 (November 14, 1958); Solicitor’s opinion, 60 I.D. 54 (1947). 
- The appellants seek to distinguish the Solicitor’s opinion of May 24, - 
1949 (supra), on the ground that it “apples to withdrawal of. Tndian’ 
trust lands and not as in the instant case lands of the open. public. 


. domain which have been temporarily withdrawn. ” The lands covered 


by the appellants’ mineral locations, like the surplus lands of the 
Colville. reservation discussed. i in that opinion, were formerly. part of 


“+The act of June 18,'1984 (48 Stat. 984; 25 U.8.C., 1946 ed., see. 461 et sed. ) 7 
is ‘commonly known as the Indian Reorganization Act. — ; 
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an ‘Tndian, reservation and were nerd ‘frin it. to parmit entry 
under one or more of the public land laws with the proceeds resulting 
_ from the disposition of the lands to be credited to the Indians (agree- 
ment of February 25, 1896, ratified by act of June 10, 1896, supra, 
fn. 1). It is lands of this class which are deemed to be airplas lands 
of Indian reservations eligible for restoration to tribal ownership 
under section 3 of the act of June 18, 1984, supra (54 I.D. 559, 560 
(1934) ; Solicitor’s opinion, 56 I.D, 330 (1938) ), and which were the . 
object of the withdrawal order of September. 19, 1934, supra. Solici- 
tor’s. opinion of May 24, 1949, supra. Aecordinsly. there is no basis’ ~~ 
for distinguishing these lands from! those considered in the opinion of 
: May 94,1949. In fact, as noted earlier, the lands considered here were 
not oaly withdrawn on March 30, 1931, but were also included in the — 
later withdrawal. of September 19, 1934, which was p the Sued o the. | 


= opinion of May 24, 1949. 


Hence the Director pr operly ee that, ce aah in question were | 


—. withdrawn from mineral location prior to the dates on which the 


appellants’ locations were made. | ; 
The fact that there were older alias on. the. faad eaanor. ‘hélp the 


appellants. Although the withdrawals were made subject to existing __ 
valid claims, and did not affect these claims, it prevented any subse- - 


quent claims from being located, whether the older claims were — 
properly maintained ‘or not. J ames. M. Wells et al., A-28549 | 

_ (February 10, 1961). Thus, it is unnecessary to Gee: as the 

_ Director did, whether the relocation of the claims by the appellants : 
wiped out, the older. claims and ee the lands they. covered into the 

withdrawals, - 

Therefore, pursuant to the putonty ‘Jélewoted to the Solicitor by E 

the Secretary. of the Interior (sec. 210.2.2A (4) (a), P Departmental | 


Manual ; (24 FRY 1348), the decision of the Director i 1S affirmed. 


_ Epwarp W. foo 
Deputy. Solicttor. 


TEXACO,. INC. 
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Oil and Gas Leases: Suspension of Operations and Production - 


An order probibiting drilling on oil and gas leases in the interest of preventing 
waste of potash ore is in the interest of conservation, and, in accordance | 


with departmental regulation 43 CFR 191.26, the terms of the leases and _ 


the rental. payments thereunder may be suspended under section 39 during 
. the life of such an order even if there is no well capable of producing, on. 
Sire the leasehold. eng 7 


MH ? = aT Ta cn ee ee (1 
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oi aad Gas Teaees: Drilling—oil and Gas Leases: Suspension of. Operations 
and Production. | 


Where, before. the. ‘end: of the initial. syeae term of competitive. leases, an 
order forbidding. drilling:.on. the leases. is issued, the. fact. that. the order 
is im accordance with a. stipulation which is.a part of the oil and gas lease 
does. not preclude suspension of the leases. in accordance with section 39 of es. 
_ the ineral | Leasing Act. , “4 | : 


- APPEAL FROM THE GEOLOGICAL SURVEY 


“Texaco, Inc., has appealed to the Secretary of the iutsvion from: a 


| “decision of February 25, 1960, by the Director of the Geological Sur-. es, - 
: vey ‘affirming, i in effect, ne denial by the Regional Oil and Gas Super- 7 


| visor, Roswell, New Mexico, of the appellant’s application for relief 


- from operating. requirements ‘under oil and -gas- leases .New Mexico 


016808 and 016809. The appellant’s application, filed on December — 
16, 1959, pursuant to 80 CFR 221.29,1 also requested that the leases. 
| be suspended: and their terms correspondingly extended for any period © 
.. of time during which the applicant was not. permitted to drill for oil 
en, and: gas on the leased lands on account, of potash development thereon. - 
The Texas Company, predecessor in interest of Texaco, bought: the 
: two leases involved in this appeal at competitive bidding on October 
15, 1954, for a cash bonus of more than $20,000. The. leases cover 
; 640 acres of land in Eddy County, New Mexico, which land is within 


. the defined limits of the geologic structure of Leo oil and gas field 
and also contains valuable deposits of potassium ore. On October _ 


16, 1961, the Secretary isstied an order providing for. concurrent 

operations for the development and production of both oil and gas | 
and the potassium. deposits on lands owned by the United States 
- within an area designated as “potash area” in Eddy and Lea 
counties, New Mexico.2 (See Secretary’s order of October 16, 1951, b 

“Oil and Gas and Potash’ Leasing and Development within Potash ae 
Area—Eddy and Lea. Counties, New Mexico,” and memorandum 


recommending the order by the Director, Geological Survey, which. . 


the Secretary. approved on October 16, i9 51.) The lands here in- 


4G volved are within the potash area. referred to in the order of October — 


16, 1951, and are covered by two potash leases. ‘The order provides, 


= ee ee that oil and gas leases will be issued: on lands within the : Be 


7 potash : area, only on condition that the prospective oil and gas lessees 


ee rn 300. CFR 20. 39 weeidens “Applications for any modification authorized by law of the 
ainieratine requirements of a lease for lands of the United States shall be filed in tripli-. 
cate * * * with the supervisor, and shall include a full statement of the - circumstances 


‘that render. such modification necessary or. proper. Applications for any modification. : 


authorized | ‘by law of the royalty. or rental requirements of a lease for. lands of the 
United States shall be filed in triplicate in the office of the supervisor.” _-. . 

a 2'The “potash. area”? includes lands in State and private ownership in addition to lands 
‘- owned oF the United States. ar a 
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= agree to a stipulation regarding the dual development of the land for 
_. potash and for oil and a ener) aes pneu oad 
Vides: © | ae ee 


(ce) No wells will pe drilled fot oil: or gas. at’ “a ‘Teciition whieh; in the opinion 
of the Oil and Gas Supervisor of the Geological Survey, would result in: undue 


| waste of. potash deposits | or constitute a hazard to or unduly interfere with 3 


‘mining operations being’ ‘conducted for the extraction of Potash deposits. 


Thus, by stipulation, the appellant’s leases permit drilling only on 
those parts of the leaseholds where drilling will not. be unduly waste- 
ful or hazardous to the development of the potash deposits in the 
land. It is noted in this, connection that section 4 of the oil and gas 
lease form here involved ' (Form. 4-213, F ebruary 1952) also contains 
8 provision. restricting development as follows: a7 - 
Drilling and. producing. restrictions —It is agreed, that ee rate of paajecine 
. and. developing and the quantity and rate of production from. the lands covered 

| by this lease shall be. subject. to control in the public interest by the Secretary 

of the. Interior, and in the exercise of his judgment the. Secretary. may take 
into consideration, among other things, Federal laws, State laws, and regula- 
tions issued thereunder, or lawful agreements among operators regulating either 
ea drilling or production, or both. After unitization, the Secretary of the Interior, 
or any person, committee, or State or Federal officer or agency so authorized. 
in the unit. plan, may alter or modify, from time to time, the rate of prospecting 
and development and the quantity and rate of production eae’ the lands 
covered by. this lease. 

~The appellant’s leases were issued as Of February i 1955, toe 5 
years and so long thereafter as oil or gas is produced in paying quan- 
tities, and, in the absence of the suspension of the lease term or unless _ 
_ extended by’ production in paying quantities, the leases piss: | 
- January 31,1960. — | 

On May 1, 1959, the appellant's sublessee under a ta oui agree- | 
ment filed vith the Geological Survey’s Artesia district office a request — 
_ for a drilling: permit to drill a well on land included in New Mexico 
016809... The. appellant’s sublessee also notified the potassium lessee 
of the “proposed drilling on the land. The potassium lessee 
opposed drilling by the oil and gas lessee on the ground that the 

prospective well would. penetrate commercial potash deposits which 
_ the potassium lessee planned to mine in the near future. . The potas- 
sium lessee’s objection resulted in a hearing before al official of the 
New Mexico Oil Conservation ‘Commission. It appears that the 
appellant’s sublessee was planning to drill 8 wells on these lands, and, 
| according to the potash lessee’ s representative,.a pillar 1,000 feet in 

radius would have to be left around each oil well in the ore body 
_and the loss of ore in such a pillar would be 200,000.tons. The potas- . 
sium lessee objected. to any drilling for oil and gas on the lands in- 


cluded i in these: two- leases,. and no agreement: could: be reached be- _ 
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“lessee. The oil-and gas supervisor. concluded that: drilling for oil 
and gas within the potash ore, body would result in undue. waste of 


:. potash: and otherwise interfere with mining. operations, denied the 


appellant’s. request fora: drilling permit, and the appellant and. its 
_sublessee were informed before J ruly 1, 1959, that. it was doubtful that. . 
the Geological. Survey would approve drilling within the area. The 
_ record indicates that the appellant has been prevented from. drilling 
on the lands ineliided in both: of. ‘its leases because drilling. would 
result in waste of potash ore.) 5 ; 
On December 16, 1959; the appellant: filed its appleen for: relief _ 
| Gon: the operating requirements under-these leases and for the sus- . 
pension of the leases. In addition to the. matters already. set, forth 
here, the application . stated that. the appellant had spent approxi- 


: - mately $10,500-in geophysical work: on the leases, and .that it; was 


restrained from all drilling: operations. and consequently. cee of 

the: privilege of developing its leaseholds. .- — | 
Section 89-of the Mineral Leasing Act,. as. amended (a0 v. s. ©, 
1958. ed.; sec.. 209), provides i in part here pertinent : “ | 


"* *.%* In the event the Seer otary ‘of the Interior, in the imbendat. of: conservation, 
. shall ‘direct or shall assent to the. Suspension: of operations. and: ‘production. under 
7 any lease granted under the terms. of this. Act,. any’ payment of. acreage. rental ; 
or of minimum royalty prescribed - by such. lease likewise . shall ‘be. suspended . 
during such period, of suspension of operations’ and production ; “and the term 
— of such lease Shall be extended. by. adding any such suspension period ‘thereto. 
— The provisions of this section shall apply to alt. oil and’ gas. leases issued under . 

“this: “Act, including those. within an. approved | ‘or. breseribed Daw. for. unit. or 

cooperative development and. operation. . Bye & : oe 


~The pertinent: regulation: provides: ae 


oe ak! AS: to oil and gas: ‘leases, no suspension’ “of operations and. piodudtion. : 
will. be’ granted on any lease: in the absence of.a well: capable: of : production: on. 
the leasehold, except where the Secretary. directs: a suspension: in the interest | 
of. conservation. * #:% 43 -CFR,. 191.26(a).. ee ee a ee 
Texaco’? Ss application for relief fon the sparen requirements 
: of the leases and the suspension of the leases was S based: one these: 
promson of the statute and regulations. =. °° ~~ ‘se 


~The Director of the Geological Survey, to oat the aeplentons was | fe ; 
transmitted, rejected it for reasons stated ina. memorandum dated - 


a dace 28, 1960, of the Associate Solicitor to whom he had referred 
: This memorandum}; in turn, held: that the disposition:of the ap- 
plisition was controlled by a memorandum dated March 24, 1959,-of 
the Acting: Solicitor which: held: that: an application: for suspension — 
of operations under oil and gas lease Las Cruces 060585 and others 


could: not be granted, stating that the cy: S abused to supers ae 
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%, operations | or ‘pioduction o or oth was found in thes een 17 of 


the Mineral Leasing Act (30 USS. C5 1958 ed., sec. 226) or section 39. ~ 


of that act. (supra); that in either case the authority to -grant.a sus- 
‘pension was limited’ to those in the interest of conservation; that re- 
strictions on: drilling under the Department's order: of C October. 16, 
1951, “negatives any claim: that the: suspension. would. conserve the | 
i” potash deposits ;” and that: the: “proposed suspension was not in the 

interest of conservation and therefore not within the law. 
The J anuary 28, 1960, memorandum pointed out that the ody: ait: | 


3 ferences’ between. the Temaee leases and the earlier ones were that 


7 Texaco’ s were issued competitively and the potash lessee indicated it 
would mine shortly. It then stated that “Just as with the case dis-_ 


- cussed in the March 24, 1959, memorandum, there is no question but 


that a suspension of operations would result in the conservation of | 

either oil and gas or potash,” and concluded that because the terms of _ 
the lease prevent operations that do not conserve oil and gas or potash, 
no suspension:of operations or production ‘is necessary or permissible. 
_ Qn appeal.Texaco contends that its: leases and the stipulations at- 
tached to them were intended to insure the compatible use of land by 
both it and the potash lessee, that the refusal to issue it. a. permit to 
drill was in .derogation of its rights under its leases, and that, per- 

mission to drill having been refused, the denial of its.request for a — 
suspension means that it acquired no rights under its leases and that, 
if this is so, the leases ought to be rescinded. It further urges that 


_. the Acting Solicitor’s memor andum of March 24, 1959, was based 


upon findings that the lessee could have drilled, but did not, and that 
‘a suspension would not bein the interest of conservation; that neither 
of these assumptions is applicable to its situation; and that, therefore, 
its application is not governed. by the Tmerorendut of March 24,1959. 
_- Since for the reasons stated below, I have concluded that the appel- — 
Jant is to be granted the suspension it seeks, a discussion of the. first 
part of its argument 1s unnecessary. 
_ As section 39 and the pertinent regulation Sinialy. State, the Secre- 
tary may suspend operations and production on a lease when. to do 
so is in the interest of conservation. In the case of an oil and gas 
lease a suspension will be granted in the absence of a well capable of 
| production on the leasehold only if the Secretary directs. or assents — 
to a suspension in the interest'of conservation. = 
That the order was in the interest of conservation. seems self eodeat. | 
as the record indicates that. the appellant has been prevented from 


- drilling on the lands in the leases because drilling would. result in 


the waste of potash ore. Surely the order prohibiting drilling under _ 
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oil: and gas. ease to prevent the waste of potash. ore was Gani in ihe ; os 
interest. of. conservation, specifically, in the interest of conserving pot- — 


ash, . Consequently, the absence of producing oil wells on these lease- - 


‘holds is. not a bar to. the suspension of. operations and ‘production. 


under section 39. because the order prohibiting drilling is. in the i in 
terest of conservation. and thus within the exception. to the. provision — 


- requiring ‘a well capable of production on a leasehold before, a sus- 
pension. under section 39 will be granted. . de a 
Nevertheless the memoranda on which the. Director relied hala that 

where oil and gas lease operations are suspended as a result of orders 

restricting drilling locations or completely prohibiting . drilling to _ 
. prevent the waste of potash, the leases may not be. suspended under 7 

- section 89 because the orders restricting or prohibiting operations are 
not in the interest of conservation. The conclusion is apparently 
based upon the fact that i in the cases under consideration in the Acting 
Solicitor’s memorandum as in the instant case, stipulations in the 
lease, agreed to by the lessor S, expressly provided for the possibility 
that operations might be cur tailed or prohibited to protect potash ores. 
- The memoranda seem to hold that if before the Secretary (or his de- 
signee) issues an order restricting or forbidding producing: or oper- 
_ ating, a lessee agrees to such restriction by stipulation which is made 
a part of the lease, the agreement precludes allowance of a suspen- 
sion under section 39. - However, in considering the applicability « of 
section 39 of the Mineral Leasing Act, no valid reason suggests itself. 
for distinguishing, as the cited. mérnoranda do, between. leases which 
do and: those which do not contain stipulations or provisions restrict- 
ing or. limiting operations and production. under designated condi- 
tions. A stipulation restricting or limiting operations states specific. 
- conditions under which the Secretary’ s general authority to limit 


operations may be exercised; but an order restricting all operations © 


and production under any ease whether or not it contains specific — 

-_ stipulations, may be issued if the public interest warrants. (ef. section | 
| 4 of this léase). | | | 

Moreover, that the. Department ‘hae rej ected’ the construction im- 

| plicit in the Director’s decision of the effect of a restrictive drilling — 


| prowsion in a lease is shown by departmental practice with respect. 


to “(b)” leases, issued under section 14 of the Mineral Leasing Act — 


(41 Stat. 442). In 1934, (b) leases were issued subject to a restricted 


drilling clause, which permitted the lessee to drill only wells needed — 
to offset drainage ‘unless: otherwise authorized or directed by the — 


- Secretary (Maz L. Krueger, Vaughan B. Connelly, 65 ID. 185, 188 — | 


re Circulars No. 1294 and: No. 1841, 54 LD. 181 (1988), and | 
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55 LD. 67 (1984) ). : “Departmental a eronal expressly stated that. 
the provisions of section 39 of the Mineral Leasing Act. regarding’ | 
"Suspension of ‘operations. and production apply to leases: where, in 
the interest of conservation,. suspensions of operations and production 
have been: or may be directed or assented to by the Secretary of the 
Interior whether the form of : suspension is by’ order of the Secretary 
by reason ‘of the restricted’ drilling’ clause inserted in the secondary 
or (b)- lease, or by thegranting ‘of such relief upon application by 
the lessee (see Circulars 1294 and 1341 (supra)): There appears to 
be no basis for distinguishing between the effect of a restricted drilling 
| clause in the (b) leases and a lease stipulation like that here involved 
in deciding whether an order forbidding drilling should be considered 
a suspension of operations ‘and: production within the scope of ‘sec- . 
tion 89. Accordingly, to the-extent that the Director’s decision im- 
_ plied that the Secretary’s assent to a suspension of operations could 
not be in the interest of conservation’ in the instant’ case because of 
the lease stipulations: hiere involved, the decision ‘is not correct. 7 
- Similarly thé Department’s ruling under the (b) leases inidicaten | 
that it determined shortly after séction 39 was added to the. Mineral © 
‘Leasing Act by the act of February 9, 1983: (47 Stat.-7 98), that the 
denial of permission to drill ona lease on which there is no well. 
capable of producing also grants relief from the® producing require- - 
ments of © oe lease. Instructions issued “on: Be M4, 1934, 7 
provided : aoe ee a | 
‘The drilling and producing requir ements of oil. aa gas leases are e separate and 7 


distinet requirements, and relief from either or both requirements may be granted | 
after receipt of appropriate application. ‘Relief from: the drilling requirements 2 


of a lease which has no wells capable of producing. oil or: gas grants: concurrent — 


— relief. from: the producing requirements. of. that lease. Suspension. of payment 
of acreage rental will be effective in case there is approved. drilling and producing 

| relief. or approved drilling relief with x no wells on the lease capable of producing. 
55 ve D. 68. Ss : | : 

“Tnsamach ¢ as ‘the een: in ‘this case ‘indicates that the réfusal to 
permit drilling on these leases amounted to an order prohibiting 
all operations and production. thereon and that the order ° was in, the 
interest of conservation, the appellant’s: application. for suspension 
under section 39 may. be allowed, subject to such reasonable. limita- 
tions as, the Director of the Geological Survey may. impose. 
og Séction | 14, of the’ Mineral ‘geding Act under: which (b)- ‘leases were. issued’ provided 
that upon a- discovery of: oil or gas on land included in a prospecting. permit. issued under 
section 13, of the act, the permittee became - entitled to a lease carrying a dS percent 
royalty: rate for one-fourth: of: the land in- the. permit and to a preference right for a 
lease with a: royalty rate of not. less: than 12% percent for the remainder of the land in 


- the permit. The 5 percent lease was called an (ayy lease and ne Ah pergent lease was 
a (b) lease, eB ee EO S eure : See 2 gS 
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For the reasons discussed herein, the decision of ‘he Dacor of 


- the 


Geological Survey is reversed and: the ¢ case is remanded for action 


| consistent with this decision. 


IBCA-223 


| | Joun A. Canvas, Try _ 
Assistant ee 0 e the L nterior. 
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Contracts: Changed Conditions 


Under a standard- form. “changed conditions”. clause the Goccmninents assumes : 


the risk that subsurface conditions will conform to those described in the 
contract or, if not there described, to normal conditions. The clause, in | 
prescribing a standard ° of normal conditions, anticipates that. the con- 
‘tractor’ s bid will reflect neither undue optimism nor undue pessimism. 


An evaluation of subsurface conditions based on the theory ‘that the contractor | 
was entitled to assume the best possible conditions consistent. with the in- 


formation given in the contract is not compatible with the clause, and an. 


| evaluation based on the theory that the contractor was bound to assume — 


the worst possible conditions consistent with such information As likewise 


not compatible with it. 


In applying the clause information ‘concerning the conditions generally pre- 
_vailing in’an area is less significant. than . information concerning the. con- 


ditions at the very site of the work to be done. 8: Pe Ae 


Contrasts: Changed. Conditions ae a | 
In evaluating subsurface conditions for the purposes of ¢ a uonehoed conditions” 


clause, references. to “water” in logs of test wells. ‘set out in the contract 


drawings are not, standing alone; to he read. as indications of the amount, 
velocity or pressure of the water. If, in addition, the observable physical 
conditions in the area indicate that large quantities of water. are generally © 
prevalent in the underground formations, the encountering of large quan- 


tities of underground water at the job site does not constitute a changed 


condition. If, however, the observable physical. conditions. do not afford 
a basis for reasonably: reliable conclusions with respect to’ the probable 
hydrostatic pressure of the water at the job site, then the encountering of 
hydrostatic pressure to a degree that is substantial for the particular 
formations in which it As encountered does constitute a changed’ condition 


~ of the second eategory.. | 
Determination of the anipait of i: equitable adjasiuent to ‘be made 1 in. aati 
a case requires analysis: of the various: classes of expense incurred. by the 


contractor, for the purpose of distinguishing those which were attributable 


to the changed condition from those which were within the range of the 


costs that should have been anticipated by the contractor when bidding, 


or where due. to errors in. eas and implementing the methods of opera- 


tion to be pursued. 
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Contracts Interpretation. . 


The word “9 pproximate” in a contract drawing can comprehend substantial 
variations from the figure to which it is annexed if such variations are com- 
mensurate with the other provisions of the contract and with the exercise 
in good. faith of the discretion mondeed in the contracting officer by them. 


Contracts: Interpretation 


Where a contract contains a direction to achieve | a result that is memntea in 
part to a facility expressly excluded from the contract, the physical, fune- 
tional and monetary relationship between such result and such facility, 
as well as the specific terms, history and general scheme of the contract 
provisions are to be taken into account in determining the extent to which 

. such direction constitutes : a part of the requirements of the contract. 


BOARD OF CONTRACT APPEALS © 


This case. involves two timely appeals from ‘decisions: of the con- 
‘tracting officer, both of which arise under the same contract. 

‘The contract in question, No. 14-20-500-692, was entered into by 
the Bureau of Indian Affairs with appellant aaner date of July 31, _ 
1957.. It provided for the construction of a pumping station along- — 
side the Portneuf River about eight miles downstream from Poca- 
tello, Idaho. This station was intended to pump water from the 
river for use on the Michaud Flats Unit of the Fort Hall Indian. _ 


 Trrigation Project. The contract was in the main a lump- -sum con- - 


tract, the total stated price for all items being $326,645.00. It was 
on Standard Form 23 (Revised March 1953) and incorporated. the 
General Provisions of Standard Form 234 aa Cae for con- 
struction contracts. | 

The first appeal, IBCA-223, is a two decisions in wlich the 
contracting officer denied claims for additional compensation in the 
amount of $347,023.18+ on account of expenses allegedly incurred 
by reason ‘of the large quantities of subsurface water encountered i In 
excavating for the pumphouse. __ | 

The second appeal, TBCA-229, is. ei a setae in which the 
contracting officer sustained a deduction in. the amount of $7 50.00 
from the contract:price on account of the HOnpINCeen Ys of backfill 
along the re side of the pumphouse. : 


1 These aieine comprise eight separate ‘tere: “When the claims were 2 presented to the 
contracting. officer, dollar figures were not given for some of the smaller items. The 
items for which dollar figures were eiven aggregated $340,407.37. In-the release on con- 
tract, dated. January 13, 1960, changes were made in some. of ‘the ‘amounts, and dollar 
figures. were furnished for the remaining. items. The. aggregate of. the. eight items, as 
reserved in the release, was $347,160.85. At the hearing item 5. was reduced. from 
$1, 200. 00 to ns 062. 38, thus decreasing the e aggregate to that stated in the text. 
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‘The ree Bere question presented by this aint is that of eee | 


F mining whether any of the water encountered at the job site amounted 


~ to a changed condition within the meaning of Clause 4 of the General © 
_ Provisions of the contract. Appellant testified that in estimating 
- his bid he included the sum of $10,000.00 for dewatering expenses. 
It is apparent from the evidence that the amounts actually spent for 


dewatering and related operations, while not necessarily equal to | 


those alleged, were, nevertheless, far greater than $10,000.00. Appel- 


-Jant contends that the difference is, in general, chargeable to the 
Government. under Clause 4.2 The Government contends that no — 


more water was encountered than a prudent contractor would have 


anticipated on the basis of the contract drawings and specifications a 


and of the observable physical conditions in the vicinity of the job 
site, and that, therefore, the entire loss must be borne by appellant. 
Clause 4 applies to two categories of changed conditions. The first 


| comprises “subsurface or latent physical conditions at the site differ- 7 


ing materially from those indicated in this contract.” The second 
comprises “unknown physical conditions at the site, of an unusual — 
nature, differing materially from those ordinarily encountered and ~ 
generally recognized as inhering in work of the character provided 7 
- for in this contract.” The two categories are expressed in the alter-_ 
native, and, hence, a contractor is entitled to relief under Clause 4if 
he saecseds: in proving that he has encountered a condition which falls 
within the ia of either Gates ory: | ae ; 


What Happened 


AB a, first: hiss in anlyzing the problem of whether a ae con- 


o dition was encountered, it is necessary to ascertain what physical 


| conditions. were found at the site as the work of excavating for the _ 
| -pumphouse progressed, and what was done about ‘those conditions. , 
. At the site of the pumphouse the natural ground surface was ap- 
proximately at elevation 4380. The lowest portions of the. pumphouse 
proper were to be at elevation 4346, that i 1S, about 34 feet below the 
_ natural ground surface, but at one corner a sump was to extend three | 
~ feet deeper. These portions of the structure were to be about 60 


feet long by about 40 feet wide. They were to be supported: by Bo 
| horizontal slab of unreinforced concrete about 4 0 feet Jong by. about . 3 


. >In computing. the aoa ‘of the claims, appellant @xcladed sums equivalent. i the 
excavation, pumping and “cleanup costs which, he considered, would have been. jineurred - 

~ had no changed condition been encountered. The total of the sums So excluded is: Be, - 
. 264.37, of which base 37 is for pumping costs. ; sf 
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50 feet wide, and three feet thick, The ihdenids of the slab ¥ was to 
be at elevation 4348, except that below the sump it was to be at 
elevation 4340. The slab § in.its turn was to be supported by wooden 
piles. These piles were shown on the contract drawings as extending 
down to approximately elevation 4325, but were actually driven to. 
somewhat greater depths, the lowest being driven to elevation 4307.5. 
_ Above elevation 4357 additional rooms at either end of the pumphouse 
were to increase its length to about 100 feet. 


The Portneuf River passed within approximately 200 feat of dhe — 


| intake side of the pumphouse. Construction of the forebay and other | 
_ intake works to bring the water to the pump inlets was not included - 

in the contract. The normal surface level of the river was at eleva- 
tion 4366, while the maximum level’ was about four feet higher and 
‘the minimum about four feet lower. 

Construction of the pumphouse necessarily Sigs exeavationtl to 
elevation 4343 (elevation 4340 for the sump) in order to allow place- 
ment of the concrete slab on which most of the structure was to stand. 
Thus the necessary excavation had to go down to a level that not 
merely was 37 feet below the natural ground surface, but, more signifi- 
cantly, was 23 feet below the normal water surface in the neighboring 
river (40 feet and 26 feet, respectively, for the sump). Furthermore, 
at, some time before the slab was poured, it. would be necessary to drive . 
to still greater depths the wooden piles that. ‘were to. provide bearing - 
for the structure as a-whole. - 

The subsurface materials at the site of ai pumphouse pannintsd 
of alluvial deposits laid down and eroded. by the Portneuf River in 
the course of past meanderings. Four of the strata present are of 
- particular significance for the purposes of this case. In descending | 
order these were (1) a stratum of soggy clay extending from about 
elevation 4360 to about elevation 43592, (2) a stratum of sand extending 
from the underside of the soggy oe to about elevation 4832, (3) a 
stratum of stiff clay extending from the underside of the sand to 
probably about the vicinity of elevation 4399, and (4) a stratum com- | 
posed of less clearly identifiable material, but seeming to contain 
gravel, compacted sand, and clay, that. extended from the underside 
of the stiff clay to indeterminate depths. The two clay strata were 
relatively i pervious, the sand stratum between, them proved to be 


highly pervious, and the lowest stratum a to have had ; acon- 


_ siderable degree of permeability. | 
Appellant intially planned on digging an - open-pit Sate | 
having pore sides: Pee back at an n angle varying. between ; 


3 The. room - the seat aad was “provided tor in the contract as: awarded ; that at the as 
went end was added oy a change order, ae 
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2 tol a 1 to 1. He initially planned « on dewatering this excavation 
_ through an. open trench leading to the river until the excavation ap- 
| proached the water level in. the river, and, thereafter, through open. _ 
pumping by surface pumps. He expected that through such measures | 
it would be possible to perform substantially in the dry the operations. 
of diggings the excavation, driving the piles, and. placing the concrete — 
_ slab. These considerations formed the basis on which appellant ar- 
rived. at. his estimate of $10,000. 00 for dewatering expenses, ae 

‘The excavation was. begun im the manner planned. Some of the : 

_ strata above the soggy clay turned out to contain appreciable quanti- : 
ties of water which flowed into the excavation and caused some caving. 
of its sides. Appellant, however, was able to dispose of ‘the water . 
through the-trench leading to the river and through the use of the 
surface pumps,.and appears not to have been greatly concerned over 
the caving.: This state of affairs continued until. the excavating equip- 
ment pierced through the soggy olay i into the. maderyins sand. Then: 
troubles aplenty broke loose. . 

The sand stratum ‘proved i contain aah wale, aie fhe water 
praved to be under substantial ‘hydrostatic pressure: Once the con- — 
fining stratum of soggy clay was pierced, the pressuré caused the 

water to flow into the excavation at a rapid rate. This flow'came not 
only from the sides.of the excavation, but also from “boils,” that is, 


_ springs, which developed i in the floor of the excavation. Nor was the’ — 


inflow of water the only problem. “The water moved with sufficient 
velocity to.carry. into the excavation very fine material, such as silt and. 


clay, together with coarser material, such as sand, ‘eroded: from the 


formations through which it flowed. At times the water-borne ma- 


- terial moved in so swiftly, as to build up a deposit a foot or so thick in 


_. a few hours. This erosion. of! material from the ‘surrounding forma- © 
tions caused, in turn, subsiderice of the earth around ‘the excavation, 


thereby making it dificult: to provide a satisfactory base for the 


excavating equipment. -It soon. became obvious that a situation had - 


: arisen with: which open pumping alone could not cope. 


Appellant sought to meet the problem by installing a cofferdam ¢ com- 
pletely around the excavation. In general, the cofferdam was placed | 
at or close to the outer edge of the space to be occupied by the concrete. 


. slab. It was composed of a single line of steel sheet piling. The indi-. 


vidual piles were approximately 20 to 22: feet in length, and their 
_lower ends were driven to about elevation 43836. Thus, the bottom of | 


_ the cofferdam, while it extended several feet’ below the lowest point , 
to which excavation was to be carried, failed to reach the top of the _ 


stiff clay by about four feet. A possible exception was at the sump, 
a where 28-foot piles ‘were > used. After installation of the cofferdam | 


206 DECISIONS | OF THE DEPARTMENT. OF THE INTERIOR ‘168 LD. 


appellant: sagen tod to tap the interior of iis excavation dry 
| through continued use of surface pumps. oe, 
The cofferdam was of considerable help, but it did not cig any - 
means solve the problem. Large quantities of water and water-borne — 


material kept flowing up through the floor of the excavation, and the 


earth around the excavation continued to subside. Portions of the > 


- cofferdam manifested a tendency to collapse and interior Cane had 
to be installed in order to counteract this tendency. : 
_ There is a conflict in the testimony concerning the reasons why the 


inflow continued. A preponderance of the evidence supports the 


view, which we find to be correct, that the continued pumping from — 
. within the excavation resulted in the hydrostatic pressure within the 
_ cofferdam being considerably less than the hydrostatic pressure out-— 
side the cofferdam. In consequence, water was forced. from outside 
the cofferdam. through the four feet or so of sand beneath the bottom 
of the sheet piling into the sand underneath the excavation, causing 
boils to erupt in its floor. As the water flowed it naturally tended to 


open up channels in the sand, and these channels in turn naturally — 


facilitated both the volume and the velocity of its movement. Also, | 
_as it flowed it carried with it into the excavation material eroded from 
the surrounding formations, thereby tending to. undermine the coffer- 
dam and the earth around it. 

Appellant’s next measure for combatting the water: was to. install 
well points in the area surrounding the cofferdam. Each well point 
consisted, in substance, of a.tube having at its lower end a screened 

opening and at its upper end a connection with a system of piping 

_ leading to a pump, all designed to suck the water out of the formation 
Into which the well point.was driven. Experimentation revealed that 
well points driven into the stratum of sand soon became so clogged 


with fine material that little water. ‘could be sucked out through them, | 


whereas well points driven to greater depths produced a good yield | 
of water. In consequence, most of the well points were driven through 
the stratum of stiff clay to approximately elevation 4320. The system .. 
initially installed compromised about 100 well points. A second sys- 


tem containing about the same number of well points was quick 


added. | : 
Somewhat later, appellant ig a deen ail. ‘gan a aimee of 


10 inches, just outside one corner of the eofferdar. This well was | 
not. provided with the gravel envelope needed for the efficient function- -- 


_ ing of a pumped well in formations such as those present at the job 
site. As a result the ceeds well produced little Bihans and pumping : 
_of it was soon abandoned. : 
By a combination of pumping dori: eateide the jotlerdban through 
the 200 well points and of pumping from within the cofferdam through _ 


201] “APPEALS OF ERHARDT DAHL ANDERSEN 207 | 
| 7 , : — Suly 17,1961 | _ 


sen tacen pumps, appellant. was able for a while to keep the excavation a 
dry enough for work to go ahead. ‘During this period the greater 


portion of. the area to be occupied by. the concrete slab was ied _— 


.to substantially its. full depth, and the work of driving the wood — 
bearing piles was begun. The first pile was driven under the supervi- ~ 
sion of a Government engineer in order to test the. bearing value of | 


| the formations, and to. provide a: basis for establishing the pattern of 


-spacing.and depths-to be observed in driving, the remaining piles. By | 
_ direction of the Government engineer this pile was driven to ap- _ 
proximately elevation 4318. Within 24 hours after it was driven a 
boil had developed around it. As other piles were driven boils de- — 
veloped around some-of them. also. ‘The inflow rapidly-became too — 
- great to. be overcome-by the pumps, and the floor of the excavation . 
rose through the deposition of the-material carried in by the water. | 
Here again there is a conflict in the evidence as to the reason. for 

_ the inflow. We find that to some extent the cause was the puncturing | 

of the stiff clay by the bearing piles, whereby cracks or breaks were - 
created - through’ “which water was pushed upward by. hydrostatic i. 
pressure in the formations underlying the stiff clay.. We also find that 
to some extent the cause was the long-continued pumping from within 
_ the excavation, which as it went on opened-up more and more channels" 

_ through which more and more water could: flow. into the excavation © 


below the foot of the cofferdam. The record provides no basis on - 
which it could be accurately determined how ao of the inflow | 


was due to the one cause or to the other. 


_ Appellant’s response. to the added influx of water was to wee a 


a third system of well points, thus i increasing their total number to 
: approximately 300. The three systems appear to have withdrawn 
- from the underground formations, except during shut- downs for re-- 
- pairs or adjustments, approximately 500,000 gallons of water per 
hour. Nevertheless, they were altogether inadequate to intecept the. 
large quantities of water that were by now flowing through the un- 
- ders ground channels into the excavation. A. consulting engineer who 
was brought to the site by appellant. advised him that pumping ca- 
_ pacity five times as great as that which had been installed would be 


needed in order to personnes in the ary the oe foundation oo 


operations. | 
After receiving hs ad ies Serer ieeomuined to resent to ne “i 


water construction procedures. The water was permitted to rise 


- within the excavation until it approached the top of the cofferdam 
at approximately elevation 4857. This neutralized a large part of © 

_ the hydrostatic pressure exerted by the water in the formations sur- — 
~ rounding the excavation, and thereby reduced the flow of water to 
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amounts that could be controlled by the well points and the surface 
_ pumps. The remainder of the wood piles for the concrete slab were 
driven through the water. The unexcavated material at the bottom 
of the excavation, together with the material that had been carried 
in by the water, was removed by using two pumps in conjunction, 
one to create a’jet of water for loosening the material, the other to 
suck or dredge it out of the excavation. ‘The concrete slab was then 
placed under water by use of what is known as the tremie method. 
of pouring.” Finally, the excavation, was coms out with surface 
pumps. | 
The placement of this conérete slab ended foes of appellant’s water 
troubles. The slab extended to the steel sheet piling and functioned 
as a seal which cut off the flow of water into the bottom of the ex- 
-cavation. There was, nevertheless, some infiltration of water through 
the’ joints of the sheet piling and along the line where the slab met 
_ the piling. This infiltration was controlled by the well points and | 
the surface pumps. until the pumphouse structure had been completed 
to’a point where the water no longer interfered with its construction. 
In addition, there were some special infiltration problems in the sump — 
area, but these were alleviated through certain. changes in the spe- 
| cifications which, it was agreed; were not to affect the contract price. 
Apart from: the changes just mentioned, the Government took no 
steps to assist appellant in solving its water problems. “Appellant . 
gave written notices to the contracting officer that he had encountered | 
what he considered to be changed conditions, but did not request 
advice .as to ways and means of overcoming those conditions. The 
- contracting” officer had investigations made of the alleged changed — 


conditions, but merely informed appellant that, in his o opinion, the = 


contract provisions were sufficient to alert bidders to the possibility 
that conditions such as those alleged would be encountered. The 
: Government. engineers and inspectors. considered that it would be 
improper for them to give advice about. construction methods to 
_ appellant, . ‘and, with minor exceptions, stndiously: refrained from 


doing SO. | 
What Was To Be Known 


We rare now to the question of what. dba eaees conditions at 
the site of the pumphouse were reasonably foreseeable, as of the 
_ time when the bids were required to be submitted, in the light of — 

the information disclosed by the contract or obtainable by such an 
investigation as a prudent bidder would make. Section 30 of. the 
specifications enjoined bidders to “make a complete examination of 

the sites so that all contracting hazards may be evaluated,” and, in 
this connection, stated that “subsurface conditions shall be. appraised.” OP 
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‘The contract re contained logs of three test eile that had 
been drilled in the immediate vicinity of the job site. While none _ 
of these test wells were within the perimeter of the pumphouse, all 
_ three were within 125 feet or less of its perimeter. Both parties _ 
have treated these three test wells as sufficiently close to afford reli- 
able indications of the conditions at the site, and have proje jected. the 
various strata shown on the logs to the site itself. by the process of 
interpolation. Two of the test. wells penetrated to a depth of 67 | 
feet below the surface, while the third. was four. feet shallower. In - 
comparison, the approximate depth to which. the bearing piles were 
to be driven, as shown on the drawings, was 55 feet below the surface, 
and. the actual depth. attained by the most: deeply driven n pile was 
72.5 feet below the surface. hy, 
The drawings also contained the lee of a, fourth test well. ‘Unlike 
the other three, the location of this _ well. was not shown on the 
drawings, but. it was, in fact, about 800 feet. from. the perimeter of © 
the pumphouse. Neither party has attached as much significance 
to this test well as to the others. In our opinion, its location was — 
such as to make it a auch less reliable indicator. of conditions at. the 
site than the other three.. -Hence, while we have taken it into account. 
in our findings, we haye accorded it considerably less weight. than 
- the others.. | 
The pattern. of. stratification indicated by the three test wells near 7 
the site conformed closely to. that actually encountered. 


Appellant eontends, however that the material encoutitered: ‘dif... . 


fered from. the material shown on the logs in that appreciable quan-_ 
tities. of silt and fine sand were removed from the excavation, whereas 
the logs did not mention silt or fine sand. This contention is sup- ; 
ported by. a laboratory analysis of a sample of the excavated material . 
which shows. that the sample. analyzed consisted of 51% fine sand, 
44% silt, and-5% clay. Fora number of reasons this analysis” can- 
not be accepted as persuasive evidence of the proportion of silt present. 
First, it is based on only a single sample. ‘Second,:the sample was 
taken from a: waste pile under circumstances which preclude identifi- 
cation.-of the particular. stratum where it originated. ‘Third, while 
the analysis is stated to have been made in accordance with standard 
ASTM (American Society for Testing Materials) specifications, the 
classification was made by using 0.05 millimeters as the line of demarca-_ 
tion between sand-size particles and-silt-size particles, and by using 
0.005 millimeters as the line of demarcation between silt-size particles — 
and clay-size particles. ASTM Specification. D653-60 indicates, 

however, that while 0.05 mm. and. 0.005 mm.-are used in some cases, 

the | more general practice is to use 0.02 mm. as the line between sand-— 
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size and silt-size, and 0.002 mm. as the ine between silt-size and clay- 


= size. On the basis of these latter demarcations, the sample would 


consist of approximately 86 % fine sand and 14% silt. Fourth, the 
classification appears to have been made solely on the. basis of particle 
| size, and to have taken no account of other factors, such as cohesive-— 
ness, that can have. significance for ‘soil classification purposes. : 
On the record as a whole we find that the material encountered did 


not differ materially from the descriptions given in the logs. The 


brevity” of the descriptions obviously precluded their being read as — 
- more than. a thumb-nail sketch of the outstanding characteristics of 
the strata. Also important is the fact that soils frequently contain 


more than. one component, and frequently are identified by the name _ 


of their predominant component. For both of these reasons such a 
description is that exemplified by the word “sand,” which in two of _ 
the key logs is the only description given for the sand stratum that 
ultimately caused so much trouble, cannot reasonably. be constructed 
as a representation that the sand ‘would contain no silt. Even Jess 
could such a description be construed as a representation that the sand 
“was not a fine sand. While some silt appears to have been encoun- 
tered, there is no. reliable evidence that it was sufficient to make the 
| descriptions materially erroneous, and while some fine sand was 
encountered, sand is still sand, whether it be fine, medium or coarse. 


~The really fundamental problem ; is not what the contract drawings . Ba 


| indicated | in the way of material, but what they indicated in the way 
of water. The logs of the three test wells near the job site, as set out 
in the drawings, contained, respectively, 3, 3 and 4, or a total of 10, 
references to water. Of these references 5 applied to strata “abowe 7 
the soggy clay, that is, to strata in which the water encountered did 


not exceed appellant’s expectations. The remaining 5 references were, 


in descending order, as follows: On two logs, those for test wells Nos. 
2 and 3, the word: “water” appeared opposite the line marking the — 
top of the sand stratum; on the same two logs, the word “water” also 
_ appeared opposite the line. marking the bottom of the sand stratum; _ 
and on the log of: well No. 1 the word “water” appeared opposite a 
 2-foot thick formation described. as “oravel” immediately below the 
stiff clay. The log of the more distant test well, No. 4, contained 3 
references to water, one of which applied to a stratum close to the 

surface. The remaining 2 were, in descending order, as follows: 
- Opposite the top of a stratum of sand, which conceivably could be the 
same sand stratum that was ‘troublesome at the site, the word “water” 
appeared, but opposite the middle of this stratum the words “not 
water producing” appeared; opposite a 9-foot stratum marked “sand, _ 
| gravel and clay” ee below the stratum of sand. on words > 
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“much: water” Tbe. This last was the only instance: in the ies 7 


-. where a reference to water was: accompanied by: an indication of the 


| amount of the water. 


Unfortunately, the logs omitted much significant information. con- 


cerning water that appeared in the notes made by the commercial _ 


_ well driller who had drilled the test wells for the Government. The 


notes mentioned the presence of water at several locations where water: 
was not mentioned in the logs. What was more important, the notes 
contained measurements of static water heads, that is, of the elevation 
_ to which the water rose after a particular water-bearing stratum had. 


been struck by the well driller. ‘They also frequently characterized 


the.sands encountered by him as being “quick,” a term which would | 
suggest the possibility that the material in those sands was capable 
_ of flowing freely if conditions should be created whereby water was 
‘caused to pass through the sands at a substantial velocity. The evi- 
dence indicates that the information concerning static water heads 
was omitted from the drawings purely by inadvertence, but that the 
term “quick” was omitted intentionally because the well driller’s notes 
also included statements to the effect that the sands would stand with- 
out casing, and because the Government engineers considered that 
sands which would stand without casing could not be aptly described 
as “quick.” Whether this was a sound conclusion it would be difficult 
to say, for the term “quick” as applied to sand seems to have no 
accepted precise definition. In any event, however, the unintentional . 
omission of the data as 3s to static water heads was of greater practical 
slonificance. 7 
Had the measurements of static water ere al included in the 
drawings. they would have revealed that the water in the formations 
surrounding the pumphouse site was under substantial hydrostatic 
pressure. These measurements disclosed that when the stratum of: 
sand underlying the sogey clay was penetrated the water rose in | 
No, 2-well to about 27 feet above the top of the sand, and rose in 
No 8 well to about 36 feet above the top of the sand. They also dis- 
closed that when the stratum underlying the stiff clay was penetrated — 


Se the water rose in No. 1 well to about 52 feet above the top of that 


stratum, rose in No, 2 well. to about 46 feet above the top of that — 
stratzum, and rose in No. 3 well to about 50 feet above the top of that 
stratum. With respect to No. 4 well, they disclosed that the water in’ 
the stratum marked “much water” rose to about 42, feet above the top 
of the stratum. Finally, static water heads, although of lesser | 
amount, were shown for water-bearing strata above the soggy clay. 
- All in all, the logs contained in the contract drawings were much. _ 
more neutral in their mae of possible water problems than ; 


212 ~~ DECISIONS - OF THE DEPARTMENT OF THE INTERIOR [68 LD. 


were the: original notes of the well driller. The notes were not 
mentioned in the contract, and appellant first learned of their existence | 
after the excavation had been dug. ne 
_ The specifications made mention of water in connection with the 
placement of the concrete slab, or pad, on wach the Pun pvoaee’ was to 
stand. Section 39 stated, in part: | : : 
The Contractor shall pour a ‘three foot slab of concrete « over this area after 
the ‘bearing piles are driven. This concrete oe shall be poured ee the tremie 
method, if unwatering i is impracticable. ; 


Section 49 stated, i in part: 


In order to facilitate construction it is anticipated that a water seal may be 
required so. that the actual pumphouse substructure may be completed without, 
» undo [sic] ‘interference from water conditions, It is required that after the piles 
are driven in this area, a three foot concrete pad be placed eR : is 

. Concrete of -at least 7 sacks per cubic yard shall be placed. under water for this . 
pad,. It shall be placed by a tremie pipe. : a b pes =. 
In the drawings the slab was labeled Grate eonerets, a een een 
an experienced: contractor would. understand | as. ee concrete’ 
poured under water. ee 7 

- There were: also. provisions in. the epee uote iia to he: 
driving of sheet piling: around the pumphouse site, but no mention 
was made of water in these provisions, — Section 2° stated, ‘In. part: 

The puniphouse structure will be placed on a pile foundation. ‘This item will 
require driving of wooden piles and. possibly steel sheet piling. Steel sheet’ piling : 
may or may not be used in the foundation work of the structure.. If used, it may: 
be withdrawn. The drawings show Dossible locations for: driving. the - sheet. — 
piling if it is used. ie oa 


Section 39° stated, in part: 


Steel sheet piling: may be used about the pumphouse. The sheet piling 1 tf used 
shall be placed to give a clearance.of at least 5 feet about all. parts of the concrete 
substructure. The piling may be removed after its usefulness about the pump- 
house is past, if such removal can be made without damage to any part of the | 
- pumphouse or foundation. | 


Section 49 stated, in part: . | , 
If sheet piling is not, used, the edge of tremie concrete pad-shall be the same 
as if sheet piling was used. . Dy, 
Jn the drawings sheet piling was shown as extending completely 
around the pumphouse and as penetrating to elevation 4325, thai is, 
about.11 feet lower than the depth to ae se drove most of 
his sheet piling. 7 
_. It is pertinent to observe that the contract expressly. gave appellant | 
an option either to use or not-to use the tremie method for pouring | 
the concrete slab, and also expressly gave appellant an option either 
to use or not to use sheet piling.” It is. also pene to observe that 
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the cantrven did not attempt to tie the two options tacther: eines by ; 
indicating that an election to use one or the.other of these procedures 
would eliminate any necessity for using the. other, or by indicating that 
an election not to use one or the other of these procedures would.create 
a necessity for using the other. Finally, it should be remarked that, 
while the provisions relating to the slab indicated that the reason for 
permitting use of the tremie method was the possibility that unwater- 
ing might prove impracticable, the provisions relating to the sheet _ 
piling did not indicate whether the reason for permitting its use was — 
_ the possibility that a cofferdam might be needed to check the inflow of — 
water into the excavation or was some other contingency, For ex- 
ample, a contractor conceivably. might desire to install sheet piling, 
even where no water problem was present, because an excavation with 
vertical sides would permit his equipment to be placed closer to the - 
work, and would reduce the amount of earth tobe moved. | oe 
Observable physical conditions from which the presence of subsur-_ 
face water might have been inferred, independently of any indications 
in the drawings or specifications, were numerous in the vicinity of. the 
pumphouse, site. The alluvial character of the valley of the Portneuf . 
River was evidenced by the meandering course of the stream and by 
the benches present on either side. The pumphouse was to be built at 
a point where the escarpments separating the’ valley floor from the — 
higher land.of the benches approached to within about one-quarter of. 
a mile of one another. On the same side of the river as the site and 
within about a mile and a quarter from it, upstream and downstream, - 
there were at least six springs; or clusters of springs, that were large 
enough to have ponds about them. or to give rise to flowing streams, — 
| together with other springs or seeps of lesser size. In general, the 
springs were situated on the valley floor close to the base of the escarp- — 
ment and at points where the ground ae was at least as high as 
at the job site. 
~The evidence also shows that between Postal cd the pumphouse 


site the Portneuf River has a very large, and readily observable, in- 


crease in the volume of its flow. As no tributary of consequence emp- 
ties into this reach of the river, it is evident that most of the increase 
_ must be due to subsurface inflow. The general lay of the land indi- 
cates that the source of the inflow is to be found in the extensive areas 
of irtigated land around Pocatello. Irrigation water that: percolates. 
into the soil in these areas naturally flows downgrade through the 
alluvial deposits until it reaches the river or pervious formations be- 
low its bed. | | 

‘Prior to bidding on the instant contract appellant aa in the course 
of performing another contract for the Government, dug a sump less 
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than 400 feet from the pumphouse site. This sump was situated at the 
base of the escarpment and was only eight feet deep. Notwithstanding 
its shallowness, it yicines the water epee needed for construction | 
purposes. : 

_ Appellant also had a commercial well driller dig a well isa than 
500 feet from the pumphouse site in order to provide domestic water 
for the Government. The log of this well was available to appellant 
when bidding on the instant contract, but he did not consult it. The 
well was located on the bench Sabor elevation 4411, and was driven 
to a depth of 85 feet, that is, to about elevation 4326. Between eleva- 
tions 4379 and 4861 the well driller encountered a stratum of gravel 
and clay which yielded water that rose 6 feet above the top of the 
stratum. Between elevations 4361 and 4326 a stratum of clay which 
did not yield water was encountered, At the latter elevation the well 
driller struck a stratum that he described as composed of “clean pea. 
| gravel” and as containing “lots of water.” The hydrostatic pressure 
in this stratum was sufficient to cause the water to rise to about 66 feet. 
- above the top of the stratum, whereupon drilling was discontinued. 
It will be noted that the well gave no indication of a formation of 
sand, underlain and overlain by clay, comparable to the water-bearing 
sand encountered at the pumphouse site between elevations 4352 and 


4332. ‘The data in the record is insufficient to admit of a. finding as to | 


whether the “clean pea gravel”. at elevation 4326 was, or was not, a 
continuation of the same formation as the gravel and other material 
penetrated by the bearing piles in the vicinity of elevation 4822. 
In total, the observable physical conditions pointed strongly toward 
the probability that much water would be found in the underground — 
_ formations at the job site. However, they revealed little concerning 
_ the extent of the hydrostatic pressure in those formations. The only 
measurements of such pressure near the job site of which appellant . 
_knew, or should have known, before bidding were the static water 
heads of the well that had Bead drilled. on b the bench under his earlier 
contract with the Government. 


ry ‘Was There a Changed Condition? 


‘Having thus ee the indications of water that 9 were. avail- 
able to appellant when he bid, their significance. for the purposes of. 
Clause 4 of the contract must be evaluated. -The record contains two 
reasoned attempts at such an evaluation, each made by an engineer 
skilled in soil mechanics and 1 hydrology, that come to ee 


3 opposed conclusions. 


The view propounded by the expert who testified for appellants is, 
in essence, that a Jog of a test well. which says nothing about static — 
water. heads is properly to be read as meaning that, ‘the well was | 
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- tested for static patek heads but none were observed; that, the nota- ‘ 
_ tions of water in the logs of test wells Nos. 1, 2 and 3 as reproduced 
in the contract drawings amounted to a positive statement that only — 


| trickling water would be found i in the sand stratum encountered be- 


tween elevations 4352 and 4332; that information obtained by the 
drilling of test wells at or close s the site of the work is so much more 
reliable than inferences drawn from surface observations as to make — 
of little weight any surface indications at variance with the test well 
data; that it is possible for an alluvial deposit to contain clay barriers 
which break the continuity of a water-bearing sand; and that the — 
drawings would have justified a prudent contractor in predicating 
the amount of his bid on the assumption that the pumphouse site was 
surrounded by such barriers. _ =: 
The principal expert for the Gcoimenn. on. the other hand, took | 
the view that the references to water in the logs of the test wells were, 
by reason of their number and their positions, . indicative of the 


presence of flowing water in volume; that such references should be . 


/ read and interpreted in the light of the observable physical conditions — 
in the surrounding area; that the latter were amply sufficient to 


disclose a high probability of water being encountered in large quanti- 


| ties and under substantial pressure, even if no logs had been included © 
in the drawings; that the existence of clay barriers capable of sealing 
off the pumphouse site from subterranean inflows on its river side | 
7 would be almost inconceivable; and that the water conditions actually — 

encountered were no worse than those which a prudent contractor — 


would have Leuees to exist for the pUEpoee of determining, the amount - 


of his bid. 7 
| One guide line ena ie the} issues so dre awn is to be found 3 in eke 7 
basic. concept underlying Clause 4, This concept is that the long-run ~ 
interest of the Government, in seeking to induce bidders to hold al- 
lowances. for unforeseen contingencies to a minimum, justifies it in 
assuming the risk that subsurface conditions will conform to those 
described in the contract. or, if not there described, to normal condi- — 
tions. As said in one of the first. decisions interpreting a a counts 


; conditions” clause : 


If this situation is ioe within 1 the contemplation of Article 4, the. ree 


- is that bidders. must, in order to be safe, set their estimates on the basis of the 


worst. possible: conditions that. might: be encountered. Such a practice. would be 
very costly to the defendant. ‘We Suppose that. the whole. ‘purpose of: inserting 
Ar ticle 4 in ‘the defendant's contracts was to induce bidders not to do that.’ ati 

The risk thus assumed by the Gover nnient with respect to doneitions 7 
not described i in the contr act is, however, the risk that ‘they will turn - 


4 Ruf v. United states, 96 Ct, CL 148, 164 (1942), 
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out to hs abnormally bad; not the risk that they will fall short of 
being abnormally good. i a very real sense Clause 4 anticipates that 
the contractor’s bid will reflect neither undue pessimism nor undue 
optimism. To the extent that the drawings or specifications do not 
purport to describe the subsurface conditions, the contractor is to be 
guided by the standard of normal conditions set out in that clause. 
His bid is not to reflect assumptions that the subsurface conditions will 
be either better or worse than those which are “ordinarily encountered 
and generally recognized as inhering in work of the character pro- 
vided for in this contract,” unless he knows or should know that un- 
usual conditions do actually exist at the site. With respect to the 
application of this standard, the Board has sald: 
_ The purpose of article 4, is however, to protect prudent contractors against 
unforeseen abnormalities, and a contractor who ignores the warnings in the 
specifications and: all warning signs that would have been revealed by a 
reasonably thorough investigation is not entitled to the benefit of the article. 
The burden of proving a. claim that falls in the second category of the article 
is a fairly heavy one, since the contractor must show not only that. the en- 
countered conditions that were unexpected to him but also that the conditions 
encountered would have been generally regarded as unexpected by others en- 
gaged in the same type of operations. Otherwise, as the Board has said, article 
4 would become “the Achilles heel of every construction contract.’ ee | 

In the instant case appellant’s expert seems to have based his 
opinions on the theory that appellant was entitled to assume the best 
| possible conditions consistent with the data contained in the draw- 
ings, whereas the principal expert for the Government seems to have 
based his opinions on the theory that appellant was bound to assume 
the worst possible conditions consistent with such data. Neither of | 
these theories is compatible with the objectives of Clause 4, — 
A second pertinent guide line is that. information concerning the 
subsurface conditions generally prevailing in ‘an area is less significant 
than information concerning the subsurface conditions at the very 
site of the work to be done. Christie v. United States, 237 U.S. 234 
(1915), was a case where the Government had improperly omitted, 
from a contract. for the construction of a dam, information abtained 
through test borings that was indicative of the presence of sunken — 
logs at the dam site, but where the Government contended that this 
omission was not sufficient to mislead the contractor because the river 

SJohn A, Quinn, Incorporated, IBCA-174, 67 LD. 480; 438-84, 60-2 BCA par. 2851 
(November 29, 1960), aff’d on reconsideration, : 61-1 BCA, par. 2920 (January 23, 1961) ; 
Wazxburg. Construction Company, IBCA-144, 66 I.D. 128, 133-84, 59-1 BCA par. 2122 
(March 31, 1959) ; Calvada, Incorporated, ASBCA No. 2062, 56-2 BCA par. 1033: (August 
8, 1956), aff’d on reconsideration 57-1 BCA par. 1245 (April 19, 1957); Ben C. Ger- 


wick, Incorporated, ASBCA Nos. 2285 and 2512 (June 8, L956). ; 
87. A. Terteling & ‘Sone, Ine., IBCA-27, 64 I.D. 466, 484, 57~2 BCA par. 1530 (Decem- 


ber 81, 1957), citing and quoting from ZL. D. - Shilling Company, TBAC-23 (Supp. ), 638 LD. 


105, 116 (April 20, 1956). 
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was one in: eaiieh. sunken Jogs were apt to. be found. 7 In overruling om 
~ ‘this contention the Supreme Court said, at page 241: or ee 


The contentions: are ‘attempted to.-be supported by: the alluvial” character of oo - 


| the river *. set) its tortuosity,. its fluctuations between high. and low: water in 


. winter and. summer, and that for twenty. years the United States. had operated 


snag boats’ for the removal. of stumps and sunken logs from the channel of the 
. river. But inferences from such facts could only be general ‘and indefinite, and | 
~ ‘were not considered by the'Government as superseding the necessity of special in- 
| vestigations and special reports. ~It assumed both:were necessary. for its own 


: purpose. and subsequently would: be to whose whom it invited to ‘deal. with. it. 
_ Knowledge of ‘the result of such- investigations would protect the Government, _ 
it might be, against. an extravagant price based on. conjecture of conditions, 


and enable contractors confidently to pid. upon ascertained and assured’ ‘data. 


And how important it was to know the conditions is established ‘by the finding | 


that claimants were put to .an expense: of $6,150.00 over what would have been 
ecessary_ “if the borings sheets had represented the. character. of the ground : 
with respect, to logs.” * — . ie me xh * 
The Christie case was aeadee under. fe Seal ~ of misrepre- - 

| sentation as applied to.a contract which stated that. “the material to 
be excavated, as far as known, is shown by borings * *-*, but.bidders 
must inform. and satisfy themselves as-to the nature. of the inaterial,” 
--and which contained no “changed conditions” clause. Nevertheless, | 
- the reasoning. expressed | in the quoted passage is as applicable to a 
claim ° index such .a- clause as to a. claim - under. the law. of | 
misrepresentation. « 7: ae ae 

‘This. guide line is: icwiser ‘one with. which hs opinion. of neither | 
expert can be: fulky squared. ‘Appellant’s expert placed too. little 
_ weight on the showings of water in the logs of the test wells that had _ 
been drilled around the job site. Conversely, the Government’s expert. 
_ placed too much weight on the inferences as to hydrostatic pressure 
 deducible from circumstances. of. less specific applicability to that site. 
> We proceed, therefore, to our own ec nehhiee evaluation: of the | 
us signifies of the indications of water. : _ 
_.. With respect’ to the logs of the test wells as. incorporated i m on : 
drawings, the Board considers that the references to water in the logs’. 
_ were indicative of the presence of water at the pumphouse site, but-it 
does not consider that; standing ‘alone, they were. indicative, on the 4 


one hand, of only. trickling water or, on the other, of: flowing water FF ig 


_ in volume - The decisions: under Clause 4 are: replete with warnings. 


“ against reading into statements of.physical conditions. connotations 


Or deductions as to. which the. statement itself 1 1s silent.’ hs » Here the logs | 


7 7 See, for. example, Flore. Construction ; inane IBCA-101, “66 I. D: 315, 324-25, 59-2 
‘BCA par. 2312 (September 4, 1959) ; Inter-Oity Sand and Gravel Company,. IBCA=128, | 
66 I.D. 179; 180-92, 59-1 BCA par..2215 (May: 29,.1959),;; Lerd. Bros... Contractors, 
IBCA-125, 66 I.D. 34, 41-45, 59-1 BCA par. 2069 (February 16, 1959) ; Central ee . 
Corporation, IBCA-69, 64 I.D, 145, 153-59, 57-1 BCA par. 1209 (March 29, cue . 
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of the three test, [wells immediately adjacent to the job site acccbed 


‘the’ water encountered merely by the one word “water.” Wecan find | 


no justification 3 in the record, in the decisions, or-in common experience 


for reading into that one word, as used in the logs, connotations with . _ 


: respect to the'amount, large or small , velocity, slow or ‘fast, or ea : 
ae or light, of the water. © | 


True, there is the testimony of appeliant’s ae ‘hai: he. abaenos as 


~ fromthe logs of any mention of static water heads was the equivalent 7 


of a statement in the logs that: hydrostatic pressure had. not been’ en- 


countered, but the expert offered nothing to prove that. this interpre- | 
tation was supported by habitual or customary practice among persons — 
cohcerned with subsurface explorations. . Rather, his testimony would _ 


~ seem to reflect merely his. own personal. judgment. as to the method _ 


which an owner should follow in testing subsurface formations for — | 


water and in’ reporting the results of such tests to prospective con- 


- tractors.® Furthermore, even if that method were to be found to be 


_ the one generally employed by owners, a prudent contractor still would 


have lacked reasonable justification for assuming: that it had been — 
employed in the present case, since the logs coritained none of the 
quantitative data which, according to appellant's oe should have 7 
been collected and incorporated in them. 
With respect to the data available to appellant at the ine: ot bid- : 
ding as a whole, that is, the logs of the test wells, the specification 
provisions, the visible surface penditions: and the water-in the sump | 


. and well: dug by appellant, we find that they were indicative: of the 


_ presence of much water in the formation around and below the pump- 
house site, but not of the substantial ee aca encountered 
in some of those formations. ° : x 
- It is, of course, common Inowledge that aileyial valleys of perma- : 
nent rivers usually contain a water table which slopes down from the 
sides of the valley to the level of the river surface? -Here the logs 
with their references to water, the springs, the increase in the flow of | 


the river, and the sump and well tended to confirm this. normal aS- 


a sumption. — Moreover, such factors as the number of the sprang, the 
size of the increase’ in the flow of the river, the reference to “much. 
water” in the log of test. well No. 4, and the “lots of water” encoun- 
tered at the- bottom of the well‘on the bench tended to show that at © 
- many places in this particular valley the volume of underground 


water was large. Since the logs of all three test wells at the site 
| revealed that water. had been found at several different levels i in | each a 


8 See J. D. Armstrong Se itl TBCA~40, 63 L.D.. 289, 300-01, os=2: bees par. 1043 
- (August 17, 1956). 
heat. United States, 276F. 2d a8 (Ct, Cl. 1960). 
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- wells we believe a, ‘pr radent contr actor would have tenstned that ‘the — - 
volume of water at the site would probably approximate. the large — 


Bett quantities which the observable conditions indicated to be generally co | 


-. prevalent. in ‘the valley. These considerations derive added strength 

from the. fact that the site was in the low part of the valley close to 7 

the river, and the excavation was to go well below the water level in 
. the river. They are also reinforced by the warning in sections 39 — 


and 49 of the specifications that the water conditions might be such 


as would necessitate use of the tremie method for placing the concrete oe 


ss slab. 

_ ‘The extent of ihe hydeosate pressure is a different, matter. “The 
- general characteristics of the valley were consistent with thé possi- — 
* bility that the water in a particular formation might be under light 


: pressure or under heavy pressure. This would be something that — 
would. depend largely upon the. arrangement: and characteristics of 


the individual formations. Consider able hydrostatic pressure | would 


naturally tend to build up ina stratum of relatively pervious material, 
such as sand or gravel, that was overlain by a stratum of relatively | 


’ impervious material, such as clay, provided there was a. ‘source of — 
_ supply at a higher elevation from which water could percolate into. 


__ the pervious material, and provided the impervious material was __ 
sufficiently continuous to prevent dissipation of the pressure. The 


~ logs showed that. there were strata of sand or gravel - overlain by 


strata of clay at the pumphouse site, but they did not show anything | 
as to the presence, absence, or degree of hydrostatic pressure | in those _ 


~ strata.- The irrigated. areas around Pocatello were an. obvious source. 


of supply, but there. was nothing to show that the pattern of stratifi- 
cation was continuous enough to afford an opportunity | for substan- 
. tial ; pressures to develop at the site. For example, the. springs near — 
the base of the escarpment could have been fed by. water per colating — 
through the strata that terminated. at, the escarpment, or they could 
have been fed by water from lower. strata that escaped upward : 
through breaks or cracks in overlying impervious. formations. How 
_ ‘widely the stratification might vary, even within relatively short dis- — 
tances, was revealed by the “fact that the log of the well on the bench | 
| showed a formation of clay 35 feet thick at elevations comparable with | 


% those - at, which the sand, that ultimately proved so troublesome, was 
shown in the logs of the three test wells at the pumphouse site. 


: The existence in the Portneuf River of a water level higher than 
~ gome of the pervious strata shown on the logs of the test wells was - 
a circumstance from which hydrostatic pressure at least equal to this ‘< 

~ difference.in elevation could be inferred, provided the stratification 
were such that water could percolate freely from the river into the 
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pats strata at the. job site. “However, the apareaces among the 


= logs of test wells Nos. 1, 2 and a, and between them and the logs of the. | 


well on the bench and test. "welll No. 4, were great. enough to. suggest 
that, although the river was near, the stratification was sufficiently 
variable to admit of the possible presence of a clay barrier or other 
obstruction which would impede the free movement. of water from 


the river to the formations that would be ‘penetrated by the excavation 


or the bearing piles. . The. one positive indication of hydrostatic pres- — 
sure (other than the undisclosed notes of the Government’s well 
driller) was the static water head that developed i in the well on the 
bench, but the stratification indicated by the. log of that well differed. 
SO materially from the stratification indicated by. the logs of the test 
wells nearer the job site as to preclude satisfactory correlations. We 
doubt that a prudent contractor would have been able, on the basis of 
~ the information available when the bids were submitted, to form. any 
- reasonably reliable conclusions with respect to the probable hy drostatic 


pressure in the formations through which the excavation was to be —— 


dug and into which the bearing piles were to be driven. 

~The Board finds that the hydrostatic pressure. eficountered at ve 
pumphouse s site in each of the water-bearing strata beneath the level 
of the soggy ‘clay materially exceeded not merely the pressure that 
appellant expected, but also the pressure that should reasonably have — 
been expected 3 in the light of the data available to him when bidding. | 
pressure can be fairly Shatacterned as Sens as anual: and as: 
7 differing — materially from the physical conditions | ordinarily 


encountered and generally. recognized as ‘inhering in work of the 


character provided for in the contract. We hold, therefore, that. it 
constituted a changed condition of the second category. within the 
meaning of Clause 4 of the contract. | 

The Board finds that none of the other water or earth. conditions 
encountered by appellant were changed conditions within the meaning 
of that clause. To the limited extent that the contract contained 
indications of the physical conditions at the site, the conditions actually. | 
encountered did not differ materially from those so indicated. To 
the extent that the contract did not attempt to indicate what would be 
found, the conditions actually encountered were, apart from the exces- 
sive hydrostatic pressure, neither unusual nor materially different 
from those ordinarily - encountered. and generally recognized | as 
| inhering i in work. of the character provided for i in a the contract. =: 

20 Because. of | this. conclusion there is no. need to:-examine the further. Guentors of 


. whether. the omission of the static water head measurements from the contract. could. be 
considered as s bringing the | excessive Hyasoetatte pressure within ‘the first category. 
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Was There a Change? 


a ee aa i recovery: advanced by appellant j 1s thet ; the 


action of the Government in requiring him to drive the wood bearing. oa 


piles to. depths below elevation 4325. constituted a change i in the draw- 
ings or specifications: of the contract within the meaning of Clause 3 
of the General. Provisions. Appellant: contends that some of. his 
difficulties. were due. to this action and. should . be compensated for 
under that clause. : : 
The drawings contained a ‘general orotic of thet pumping station 0 on 
which appeared at elevation 4395 a line marked “Approx. Line of 
Penetration’. of Bearing. Piling.” The drawings. also showed the 
pattern in which, and the distances from. one another. at which, the | 
: sae were to be spaced. _ 7 - 4 ote ys 
‘The driving of the bearing piles’ was the one siete Fe the contract that. 
_ was ona unit-price basis. The reason for this is made apparent by the | 
specifications. Section 39 included the following provisions: i 


The Contractor shall furnish. and drive all of the wood bearing piles ‘ander. 
the pumphouse..- ‘Since it is difficult. to predict. the conditions that may be > 


ae encountered when driving the piling, the contractor will be: paid. for the actual 


length of piling’ driven. The. length of pile will be to cut off point. For bidding. 
. purposes, the lengths will be determined from. uplenerns and placing pattern as - 
_ shown on the drawings. 


| Section 43 contained the: following provisions: : 


_ Bearing piling is required to Support the pumphouse and apurtenant ore 


_ tures. After excavations for the various phases of the work. is. ‘completed a 
- bearing piling shall be driven. in accordance with the pattern and spacing shown a 


7 on the drawings, unless otherwise directed by the Contracting Officer. » : . 
‘The subsurface conditions cannot be determined in advance of pile dpiving: ey 

The pattern and spacing determinations are based on the data obtained from » 

- the three test wells drilled in the pumpsite area: | After test. piles are driven. 


_ conditions-may be. such that a change in pattern, spacing or depth, to which piles. 


are driven. may be ordered by the Contracting Officer. | a 
x 3 * * : * ae mk 

The Contractor will be paid on the actual lineal feet of piling driven. For 
bidding purposes ‘however, the bidder: shall bid on the actual amounts taken 
from the drawings. ae Bees a Bs 

The position of ap péllant seems ee be biised’” on the propositions 
that the drawings fixed elevation 4825 .as the approximate depth to 
which’ the piles were to be driven, and that the word “approximate” 
is sufficient to cover only shght or unimportant variations from that 
elevation. This line of reasoning, however, disregards entirely the 
provisions of sections 39 and 43 of the: specifications, as well as the. 
fact that payment for the driving of the piles. was to be on a unit- 
| price basis. | The ape mnpott of the: contract as a whole i 1s aa the rs 
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piles were to be driven to such aapiay: as’ tiie cancun officer’ mipht 7 
| determine to be necessary in the light of the actual subsurface condi: : 
tions, as revealed. through the digging of the excavation and the 
_ driving of test piles, and that the contractor was to be compensated 
for driving the piles to these depths by payment of the ‘unit price, 
_ stated in the contract, for each lineal foot below the cut-off point to 
which they were actually driven. Read in context, the reference to 
elevation 4325 merely denotes the depth on the basis of which the . 
bid quantity of 6,700 lineal feet included in the contract was com- 
puted, not the depth ‘to which the piles should be driven. In such a 
situation the word ‘ ‘approximate” is not limited to slight or unim- 
portant variations, but covers those variations-that are commensurate 
with the other ‘provisions of the contract and with the exercise in 
good faith of the discretion Teposed in the: contracting officer by 
: ene aah | 

The depths to ohek the: ears pie were driven ranged from | 
about one to about 17.5 feet lower than elevation 4325. The evidence 


is.to the effect that. the subsurface conditions were such as to make the a 


| driving — of the-piles to these increased depths a reasonable means of 
‘insuring the stability of the pumphouse. It is also to the effect that 


the Government personnel acted in good. faith j in-their determinations 


concerning the depths to which the piles should be driven. We hold,. 
therefore, that the increased depths were authorized by sections 39° and | 
43 of the specifications, and did not amount to a age in the draw- | 
o ings or ees within the | meaning of Clause 3. 7 ci 


Scope of Equitable Adjustment 


: The remaining problem. which needs to be solved in ‘this cs IS 
that of identifying the items or sub-items of the claims as to-which an __ 
. equitable adjustment is due appellant. ‘The excessive hydrostatic pres- 
- sure was a substantial factor in causing a part, but only a part, of the: 
expenses for which claim is made. What we must do is ascertain the 
causal relationship between the excessive pressure and the various 
classes of expense alleged to have been. incurred, and on the basis of 
that relationship determine which items or sub-items are allowable. -* 
The eight items that make up appellant’s claims and their peer ee 
_ tive amounts areas follows: : 


1. Steel sheet iL: -e ee eee icone Shae $50, 647.82: 
2. Excavation in cofferdam...-_.-_----_-____ _----24,314.70 
52s AWA OE ND 2 ete elie aces et 12 962,340.91 


U Linshite & Cohen v. United States, 269 U.S. 90 (1925) ; Brawley v.. United States, 96 
- U.S. 168 (1877). 
2The amount of this item. as ‘initially presented to the. contracting officer was. 
. $240,637.35. As so presented it ineluded | estimated. costs for one of its sub-items, desig- 
nated as open pumping. In the release on contract an additional sum_of $21,703.56 was 
reserved to cover the amount by which the alleged actual Coste ‘of the open pumping 
exceeded the estimated costs. a 
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oy, Sly W196 Sia 
a ates nt ee ac 299.55 5 oot 
5. Gravel Daekhl eeesess cael eee e002 Bo. eo 
 . 6, Sewer POD Ais te oe ee 261008 tee, 
4%, River USS ere sea Sa ee etd 273.70 
ae “Ramp removal..-—_.----~--~=~--+-=--+~-+-~=--1y 478. ed 
| Cn eee A 028. 18 | 


‘Each of these items requires individual consideration. 


od Steel Sheet. Piling 


| This item is ioe the’ costs of ‘procuring. the steel ‘ahiset piling, of . 
constructing: the cofferdam, and of performing related work. | 
The evidence is’ convincing that a contractor with experience in 


the handling of deep foundation excavations who had before him the 
information which was available to. appellant. before: bidding would — 
have | determined that. open- pit" excavation, with open pumping, was 


not a practicable method of excavation for the pumphouse. ‘Under 

‘any such procedure the large quantities of water, that were reason- 

ably to be anticipated in the thick formation. of sand underlying the 
soggy clay, would be able to flow freely towards the sides of the 
excavation and would be-drawn into it by gravity, even in the absence 
of any ‘unusual degree of hydrostatic. pressure. In consequence, this | 
- formation of nautrally incohesive material, together with the forma-. 
tions supported by it, could hardly have failed to slip and slough 
_ Into the excavation on a prohibitively costly scale. | 


--Practicable methods of excavation would have included ihe con- Re 


: struction of a cofferdam composed of steel sheet. piling, the con-— 

solidation: of the area surrounding the site through the injection 
— of bentonite or cement grout into the pervious formations, the digging . 
around the site of a series of deep wells with gravel envelopes about 


. them adequate for effective pumping, and possibly others. . ‘In view 


of the existence of such a variety of alternatives, the contract pro- 
V¥sions under which the driving of sheet piling was. left to the 
_ option of the contractor signify no more than that he was to be free | 
to us. any practicable method of controlling the movement of water 
and earth into the excavation. Indeed, their very presence in the 


- contract would. tend to suggest to a bidder the possibility. that the 


Government engineers had appraised the situation as being one where 
construction ot a coffer dam, while not necessarily ¢ the ony procedure : 
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that would be workable, probably was the procedure that a contractor 
would be most likely to use. If. appellant read into the’contract a 
connotation that -the-job was capable of being performed by the © 
open- pit'-method, he was importing into it a: thought that simply — 
is not there, for that: method is not even mentioned i in the contract. 8 
- Appellant appears to have arrived at his decision to use the open- © 
pit method largely through erroneous analogies to other construction 
jobs he had- performed in the Pocatello area. His experience was 
_ principally in the field of housing and commercial building, and the 
instant job was seemingly his first venture into a field of work re- 
quiring deep foundation excavations. His bid of $326,645 was widely 
disparate from: those of the other bidders, being $156,084 less than 
_ that of the second lowest bidder, $186,455 less than that of the. third 
lowest, and $231,445 less than that of the fourth. Such wide dis- 
parities have been held to be of probative value in a case like this,1+ 


_ The bid was prepared without professional engineering assistance, 


and not. until after the cofferdam had been constructed was such 
assistance obtained. From the evidence it is clear that appellant. | 
did not accurately evaluate the available. information in concluding F 
that an open-pit method, with open pumping, would suffice. 4 
‘In all the circumstances the Board finds that the cofferdim - 


expenses were not attributable to the changed condition, but were — 7 
expenses that would have had to be incurred for. performance of 


the contract work, either under the cofferdam method or under some 
alternative method, even if no changed . conditions had been en- 
countered. Hence, no equitable adjustment 1s. allowable for them. 


2. Excavation in: Cofterdam 


This item is for the costs of digging the excavation, as 18 distinguished 
from the costs of dewatering it, over and above those that would have - 
_ been. incurred had the circumstances been such as would have admitted : 
of the excavation being completed by the open-pit method. ‘Tt also 


includes a sub-item’ for the costs of the final cleanup over.and above 


- those which would have been incurred under that method. | 
Recovery for these costs is sought, in general, on the ground that the 
construction of the cofferdam with its attendant bracing SO ‘restricted 
the available working space as to require the use of more expexsive. 
excavation procedures, such as the substitution of a clamshell excaya- 
tor for the dragline excavator appellant had previously been using. 
Iti is also alleged that the excavation costs were augmented to an unde- - 
. 3OF, Ivy H, Smith Company v. United States, Ct. Cl. No. 273-58 (June 7, 1961). 


14 Great Lakes Dredge and Dock Company v. United States, 119 Ct. Cl. 504, 558-59 
(1951), cert. denied 3420.8. 953 (1952). . 
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cree extent i the fact. that the oe dejataias systems ulti-, 


“mately installed further restricted the available working space, by the 


- fact that the volume of earth to be excavated was increased through the - 
inflow of material into the excavation from. beneath. the cofferdam, 


a and by the fact that some excavation was performed under water. 


In the discussion. of item 1 we have pointed out that the provision — 
of a cofferdam was within the range of what should have been expected 
by appellant. It necessarily follows that the greater expense attendant, 

_ upon excavating within a cofferdam, as compared with excavating 


in an open pit, should likewise have been expected. “With respect to the — 


other factors that are alleged to have augmented the excavation costs, 


the evidence affords no. basis on which it could be determined how 
‘much or how little of such augmentation was due to the excessive. 


hydrostatic pressure. Moreover, in establishing the scope of the equi- 
table adjustment to be made for items 3,4, 6 and 7 of the claims, we 
have attempted to make full allowance for the effect of that pressure 
in increasing appellant’s expenses, whether for pumping, for excava-. 
tion, or for other matters. : 
| The Board finds that the costs included in item 2 were within the 
range of those which should have been anticipated i in the light of the 
information as to subsurface conditions available to appellant when 


he bid. As they were. not: attributable to the changed condition, no 


equitable adjustment is allowable on account of them. 


3. Dewatering 


This item is for the costs of dewatering i in excess of those which ap- 
pellant considers would have been incurred if no changed condition 
had been encountered. The item has two. principal components, one 
being for the installation and operation of the well point systems, the 
_other being for open pumping through the use of surface pumps. The’ 
costs of the deep well that was abandoned soon aiter it had been sunk 
also appear to be included. 3 

One basic issue presented by this item Is weiter poellant should - 
have anticipated at the time of bidding that it would probably be 
necessary, even if a cofferdam were. constructed, to perform | under 
water the operations of excavating the stratum of sand, of driving 


| | the bearing piles, and of placing the concrete slab. The evidence is — 
clear that continual pumping from within an evacuation which is. 


-surrounded or underlain by water- -bearing formations will tend to 
open up channels for the flow of water through the formations, and 


thus stimulate an ever-larger and ever-faster flow into the excavation. 


Appellant had ample notice before bidding that the job site was sur- 


| poeneee and underlain by formations which were water-bearing, and Pe | 
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| probably i in large amounts. He also are in the jens of the contract. 


itself a rather pointed warning that dewatering to the extent necessary. 


for pouring the concrete slab in the dry might prove impractical. In 
the circumstances appellant’s original plan of performing all opera- | 
tions in the dry through open pumping by surface pumps was 1ll- 
conceived from the start. Nevertheless, it was persisted i in. until long 
after the continued. inflow of water. had made manifest the im- 
practicability of operations in the dry. We find that underwater 
operations should have been planned for from the beginning, and - 
~ should have been started at about the same e time that the cofferdam ¥ was 

completed. 7 | | 
A second basic issue is whether appellant. should tare anticipated 
at the time of bidding that it would probably be necessary to drive the 


| _. sheet piling of the cofferdam deep enough to penetrate into the stratum 
of stiff clay. The significance of this issue.arises from the fact that’a 


substantial part of the water which entered the excavation reached it 
by passing through the gap of approximately four feet’ that existed 
between the bottom of the sheet piling, as actually driven, and the 
top of the stiif clay. There were two related reasons why water passed 
through this gap in. large volume, one being the excessive hydrostatic — 
pressure, the other being the excessive pumping from within the coffer- 
dam. The excessive hydrostatic pressure constituted, as we have found, 
a changed condition. In its absence most of the excessive pumping 
probably would have been unnecessary if the operations had been per- 
formed under water, as outlined in the preceding paragraph. Thus, 
we come to the conclusion that an experienced contractor, when bid- 
ding, probably would not have anticipated the necessity. for driving’ 
the sheet piling into the stiff clay, because he would not have expected 
the changed condition and he would have planned on doing the job | 
. by.a method that did not vee excessive pumping from within the 
excavation. 3 
Thirdly, there is the issue of whether appellant at the time of start- 
ing the cofferdam should have anticipated the need for driving the 
sheet piling into the stiff clay, in view of the volume of water already 
encountered. At this time the excessive hydrostatic pressure in the 


. sand. stratum had begun to reveal its presence, but there was little 


definite evidence pointing to a probability that the pressure was too 
great, to admit of its being neutralized merely by allowing the water 
to rise within the cofferdam. The excessive hydrostatic pressure in the: 
. formations underlying the stiff clay was still entirely latent, as the 
latter had not as yet been penetrated. This was a most. significant 
blank in the available information, for when the well points were in- 


stalled they pumped for the most pene from the formations below the a. 
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stiff cig, aeher han from the sand stratum. ‘Then, 600, ihe stiff ie | 
_ itself turned out to be somewhat more pervious and less dense than 
| might reasonably have been expected when the cofferdam was be-~ 
eun; for pumping from beneath it tended to reduce the inflow — 
from the sands above it before any of the piles} had been driven through — 
it; and the bearing requisite for support of the pumphouse - was secured 
only by driving the piles to depths below the 4825 elevation at which © 


the Government. engineers had anticiapted that. such bearing would | 


_ probably be attained. Considering these circumstances, it would be _ 
an unjustifiable exercise of hindsight to conclude that appellant should 


| _ have foreseen when the cofferdam was started, not only the need for | 


underwater operations, but also the need for driving the sheet piling 


into the stiff clay. A contractor certainly ought not to be saddled 


. with the burden of an engineering miscalculation as to the best method 
of overcoming a changed condition, suddenly encouritered, unless the 


presence and extent of the condition are sufficiently manifest to make 


_ it evident, at the time of the miscalculation, that the method being 
chosen i is an erroneous one. — | 
Taking: these factors into account, the Boar d finds ark te monetary 
impact of the ‘changed condition upon. appellant’s dewatering costs 
may properly be measured by appellant’s expenses for the three well 


point systems. - It is, in our opinion, a sound inference from the ~ 


evidence as a whole that. the excessive hydrostatic pressure would 
have made it necessary for appellant either to use well points or to 
adopt some. alternative method of intercepting water flows in the 
| formations below the stiff clay, and possibly also in the sand str atum, 


even if he had planned from the beginning on a cofferdam and under- 


‘water operations, and had driven the sheet piling into the stiff clay. 


This latter step, 1f taken, would have materially reduced the amount of. - 
interceptive pumping” required, but was a step the need for which 


| became apparent, only when the changed condition had nly disclosed ; - 
its presence, after construction. ofthecofferdam. | 


he heavy expenses incident to the open pumping were, on . the 7 
other hand, something that should have been expected in attempting to 


perform the job through the methods actually pursued. It: is plain 


_ from the evidence that, considering only the factors known or know- 
able by appellant: when. bidding, the excavation could not have been ~ 


kept dry through $10,000 worth of open pumping, even with the as- 


| sistance afiorded by a cofferdam of the type that was installed. More- 
over, appellant’s ill-advised reliance on open pumping increased the 
costs of the Job by. 1 increasing the volume of water to be handled and | 


- 15 See Caribbean Construction Corporation, TBCA-90, 64 LD. 254, 271, BTA L BCA par. | 
—1315 ver 28, 1957). a 
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of earth to be moved far beyond what they: probably would have been | 
if underwater operations had. been timely begun. The deep well was _ 


an. experiment that, in the light of the properties of the soil as dis- - 


closed in the excavation and through the well points, had little chance 
of success unless a gravel envelope were provided. | | 
Conceivably, more exact information as to the amderground con- 
ditions than the parties have been able to supply might put the 
Board in a position where it could make a more precise determination 
of the causal relationship between the excessive hydrostatic pressure 
and the various elements of the dewatering expenses. The Board, 
however, must take the record as it finds it. A studied evaluation of 
‘the evidence presented by the parties leads us to conclude that the 
_ portion of the dewatering costs properly attributable to the changed 
- condition can be fairly and reasonably approximated on the basis.of — 
the expenses incurred in connection with the installation and opera- 
tion of the three well point systems.** These would include, of course, 
eXpenses related. or incident to the use of those systems, such as, for 
example, repairs and adjustments necessitated by subsidence or other 
earth movements, and losses incurred through abandonment of un- 
salvageable well points or other parts of the systems. Dewatering | 


| expenses not related or incident to the well point systems, such as _ 
_., those for installation and operation of the surface pumps and of the 


deep well, either are within the range of the costs which should have 

been anticipated, or were due to appellant’s errors in selecting and | 
implementing the methods of operation-to be pursued.*7 
_ We hold, therefore, that an equitable adjustment is ‘allowable: for : 
the well pate systems, but not for any of the other dewatering costs. 


4, Excess Backfill — 


“This item is as the costs of placing backfill i all up the spaces 
created through the caving or subsidence of the area around the 
cofferdam as a result of the underground movement of earth: into the 
excavation. 

The Board finds that ae changed seniors was a basen factor ca 
in causing these spaces. While the excessive ‘pumping was also a 
substantial factor, a countervailing consideration is present in that 
installation of the cofferdam ought to have reduced the ‘amount of - 
backfill to be placed, as empured with the amount that would: have 
been, needed for the sloping-sided pit initially planned by appellant. 
All things considered, we hold that the equitable adj ustment to be 


"16 See Shepherd ¥. United Sila. 125 Ct. Cl. 7124, G37-40 ( 1953) ; ; Caribbean Construec- 
tion eee IBCA-90 (Supp.), 66 LD. 834, 59— “2 BCA par. euee (September 22, 


. 1959). 


7 Of. Corbetia Construction Company, ASBCA No. 5045, 6041 BCA par. 2613 (Apri 6, 
1960). 
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made. for the tna eondition should include the costs of Sree SO 
much of the backfill as exceeded the quantities that would have been 
needed for an open Pit of. the s size ee by appellant! initial 
. plans. Wo | 
5. Gravel ‘Backaill, 


This. item. Is for ihe. costs of placing : oe layer of gravel backfill at the | 
a eastern end of the pumphouse. 
. The sheet piling Was, aS prescribed by these souteadh: ‘pet. about Aes 


e. feet beyond the pumphouse walls. By a change order tha: contracting  -— 


officer. directed appellant to place. gravel backfill between the piling 
and the walls, on the discharge sidé and both ends of the pumphouse, 


up to elevation 4357, which was the approximate elevation of the top _ 


of the piling. This instruction was given in the belief that gravel. 


'. backfill would admit of better compaction and better drainage in. 


these narrow spaces than would ordinary backfill. Appellant com- 
plied with the change order. : | 
_ The instant: controversy arises out of a, proposal. by appelant that 
a further change order be issued directing the placement of a layer 
of. gravel | backfill at, the eastern end of:the pumphouse above elevation 
4357. The basis of the proposal was that the natural inflow of water 
into the area at the eastern end of the pumphouse was too great. for 
good compaction of the backfill in that area unless additional drain- 
age were afforded through: the placing of a layer of gravel. Good 
compaction of the area in question was of considerable practical sig- 
nificance to appellant since the contract required him to install the | 
_ pumping equipment, and since the large’ door at: the eastern end of | 
the pumphouse afforded the only opening through which such bulky 
and heavy equipment could be brought into the building. Upon 
receipt of appellants proposal, an investigation of the area, was made 
by Government engineers. They concluded that the earth along the | 
eastern side of the excavation available for backfill purposes contained 
sufficient coarse material to provide adequate drainage without im- 
porting off-site gravel. Appellant accordingly was informed that, i 
while he might place gravel backfill if he wished, it would have to be | 
at his own expense. Notwithstanding this, appellant proceeded to 
import and place a layer of off-site gravel. ; 
‘This item of the claims is not supportable. oc the on place, fig 
: inflow of water observed in the area at the eastern end of the excava- 
tion above elevation 4357 appears: to have come from formations - 
-B.JIn determining the’ amount of the backfill needed for. such: an open: pit; account: should | 


* sh be taken of the Board’s. ruling. in IBCA~229 that the placing of backfill which would have | . 
to be re- -excavated when the discharge works were ‘constructed was not required by the 


* -econtract. |. 
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above the stratum of soggy clay. As to such formations there is no 
reason for believing that either the volume of water’ or the hydro- 
‘static pressure was in excess of the quantities that were reasonably 
to be expected as of the time of bidding. In the second place, even 
‘if it could be said that the water in this particular area amounted to 
a changed condition, the weight of the evidence is that the gravel 
content of the material available for backfill-purposes at the site: was 
| sufficient to provide adequate drainage, so that the procurement and 
hauling in of. off-site gravel: was ‘unnecessary: ° Finally, as ‘the use 
of imported gravel was not required by any action of the Government — 


and was authorized only with the proviso that appellant bear: the 


costs, the provisions. for: changes in Clause 3 of the contract are also. 
inapplicable. . crags no eamtable ec usenent 1s allowable boas 
peace to a) item. : co PS 7 ee 
a ee ete eee  B.. ecwar pate 
“This item is tbe the costs of re- excavating and re- e-building portions 
of a sewer constructed under the contract. | 
An existing sewer crossed the site of the surnpitiduss The contract. . 
: required appellant to build a new sewer, intended to replace the old - 
one, about 50 feet away from the site. Of necessity, and as expected 3 
by the Government, appellant: constructed the new sewer r before start- 
| ing excavation for the pumphouse. | | 
The caving and subsidence of earth around the excavation. ‘Was SO 
widespr ead’ that it. resulted in undermining | the support: for the 
hew sewer, causing breaks. Appellant, pursuant to instructions from 
the, contracting officer, made the investigations and. repairs requisite to =. 
locate and mend these breaks. ~The instant item. 1s — the a | 


ee incurred i in, so doing. © 


~The evidence is persuasive thine caving and erin would ‘not | 
2 have extended sufficiently far out from. the ‘pumphouse_ to affect the 
- new sewer but for the excessive. hydrostatic pressure encounter ed i m 


the lower formations. Consequently, the Board finds that the changed | = 


‘condition Was. ‘the cause of the breaks in the new sewer, and that 7 


‘an equitable adjustment i is due appellant. for the expenses, incurred by a 


him 3 in locating 2 and mending: these breaks.’ = oes ee 
| (f River. Cleanup: eS — oe 
This item is for the costs of removing from the Portneut River | 
material sucked out of the excavation by appellant's Eamnps. and dis- 
charged by them into the river. ic 

_ The quantities of earth thus pumped into the river were anfficient | 
to build upa substantial deposit in the vicinity of the © planned location 


19 Cf, Hirsch ve United States, 94 Ct. Cl. 602, 636-39 (1941). 


2011 2) APPEALS OF ERHARDT DAHL ANDERSEN 281 
| o | July 17, 1961 — i 


: of ins intake seek for the pumphouse. The shen did not con- 
: template use of the river as a place for wasting « excavated material.?° 
Accordingly, the contracting officer. required appellant, to remove this 
deposit, thereby giving rise to the instant item of the claims. — 
_ .. The material pumped into the river consisted in part of. earth 
| initially present within the perimeter of the pumphouse site, and j m 
part of earth carried into the excavation as a result of the excessive 
open pumping. Deposition of this material elsewhere than in the 
river was appellant’s responsibility and, hence, the cost of its removal — 
should be. borne by him. The. material pumped. into the river also 
consisted in part. of earth. forced into. the: excavation. by the excessive 
hydrostatic pressure. . Deposition of this material in the river was an 
- undesired, but necessary, consequence.of the changed condition, and, — 
hence, | the cost. of its removal should be borne by the Government... | 


It would be obviously impossible to so: segregate the. sources of. the - | 4 
- material deposited i in the river as. to make possible a precise mathe- ©— 
matical division. of the - river cleanup expenses between appellant. and 


the Government. There i ‘is,. however, sufficient evidence to admit of a 
fair and reasonable. approximation being 1 made. Such approximation 


would, we. find, be to. the effect that. one-half of these expenses was 
caused. by. the. changed condition, and that. the remaining, one-half ae 


“was appellant’s. responsibility.” oi 


~The Board: holds, therefore, that: the. erileble adjustment to. be - : — 
; made. for the. changed condition. should include. one-half of the river Se 


| ‘cleanup expenses, : 
Me ects he tn i 8 Ramp Removal 2 a 

. “This eae is for: the costs: of. removing a platter i ft loae saa rok | 

which. appellant placed. on the intake side. of the :pumphouse just: - 


‘outside. the -cofferdam, in order to provide a foundation for his crane 


and. other heavy equipment. Upon completion of the-work.the con- 
tracting officer required that this platform be removed. since ib occu: 
pied a part of the site'of the forebay. ot: Oe tees 

- The Board finds that the:excessive hdnosiat oy pressure was. noti' 4 
substantial factor in creating the need: for construction of the ramp. 
To the contrary, it appears from the evidence that appellant probably - 
— would have needed a ramp: in order to perform the work even if the 
physical conditions at the site had been no worse than those which 


. 2 Section 40: of the specifications. provided that “waste or spoil banks shall be roughly 
leveled'so'as-not to appear ‘unsightly and: “placed at such locations as Agius oy the 
Contracting Officer.’*. 2 eae ee ee 
21 Of. Ohatender v. United ‘States, 127 ct. cl. 557, 564-66 (1954). i 
‘2 Section 23 of the specifications provided that. “upon completion of. the work, the 5 Con: 
tractor shall remove all equipment and unused materials. provided for the. work and 
_ . Temove all dirt and rubbish and put the premises in a neat and clean. condition.” 
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should have Beak anticipated. “Moreover, orien is lacking to show 
that it was necessary to place the’ ramp in the forebay area, rather : 
than at some other location where its presence would not have inter- 


. ferred with future construction, and where it could have been 2 buried Os 


beneath the backfill instead of being removed. 
| The Board holds, therefore, that no equitable adjustment is is sallow- _— 
able for the ramp removal expenses. oe | | a 


Remand. 


At the sialic Sais for both pane ‘stipulated that pies wished | 
_ the Board to determine at this time only the issue of liability; that 

af the Board found liability to exist appellant would accord the 

Government an opportunity to examine his records pertaining to the 
costs of the work in controversy; and that should additional testi- 
- mony concerning the amount of such costs be deemed ee, it 

would be taken by deposition. 

The Board, accordingly, remands IBCA-293 to ‘the contracting 
officer for ascertainment and establishment of the amount to be al-.— 
lowed as an equitable adjustment on account of the items as to which 
the Board has found liability to exist, that is, items 3, 4, 6 and 7. 
The sum to be allowed with respect to each of these ee should 
reflect the actual and reasonable costs of those parts of the construc: . 
-. tion operations as to which the Board has found an equitable adjust- 
ment to be due, and should’ include appropriate — allowances for 
overhead and profit, but. may not exceed the amount reserved: for such. 
item in the release on contract. 

If, after appellant’s s records have been examined pursuant to is’ | 
ins sitpuletion,. the contracting officer and appellant are unable to agree _ 
upon the amount of the equitable adjustment to be made with respect — 
to items 3, 4, 6 and.7, the contracting officer should determine the 
amount and issue findings of fact showing the basis for his determi- 
nation. If appellant -is -dissatisfied..with the contracting officer’s 
determination and findings he may, within 80 days from the receipt 
_ thereof, take an appeal to the Board under the “disputes” clause of the 
contract. If such a second appeal is taken it will be decided on the 
present record, supplemented by such further evidence as either party 
7 oy ae in ae ore pursuant t to the i i. ane 


| ‘TBCA-229 | 


|The j issue. bea by. this appeal i is whether tlie: contract oe a 
the placing of backfill in the. ies of the excavation ee the i 
: discharge works } were 2 to be. situated. are eam ie 


rs Qty "APPEALS OF ERHARDT DAHL. ‘ANDERSEN a ee Pt 


J uly Whe ge ‘1961 | 


The eae defined backfill as Mecoavatind refill. a 40 a et 


a be placed. around a structure after the structure:has been. completed, aoe | 
| and. described how. it should be compacted, but. did not state where ites a 


c was. to be placed. ‘Drawing 0020. contained. the direction: “Level. To” 


“Elev, 4380. 0.7 together. with. arrows pointing. generally towards: the 
entire. area: ‘surrounding ‘the. _pumphouse, exclusive. of. the. forebay.” ae 


When. the time.came. to. complete the backfill, the contracting officer: : 


| instructed appellant: not to place: further backfill on the discharge | side 


of the. ‘pumphouse.” a The. reason. for this. instruction was that ifthe — 


| excavation on the discharge side were: ‘filled, it would. have to, be dug 
out again before the discharge works, which did not form a. part of the 
contract, could be. constructed. . .Comformably - ‘to the instruction, 


-_ appellant refrained. from: placing further backfill-on. the discharge: side. e - 
- The contracting. officer. subsequently ruled that the Government was 


7a - entitled to deduct. $7 50:00 from, the contract price becauseof these 


| a tgeas His is ruling appears to have been prerlicsted: on the view that | 


oS er ver eae SL 


. Z under Clause. 3 to a downward  ogiiitable omens in “the: contract ou 


“price. The ruling j 1S appealed « on the ground that there was no require- - 
ment in the contract that backfill be placed 3 in the unfilled. area, and, : 


ee hence, there was no change. ese 
In order to deter mine the proper application of the aimotion “Level - 


| To Elev. 4380.0,” it is necessary to consider the context in which it 


appears. While the contract did not provide for construction of either : 


- the forebay through which water from the Portneuf River would be. 
_ drawn into the pump ‘inlets, or the pipelines through which the pumped ; 


. - water would be discharged. into irrigation canals on the bench. above . 
the pumphouse, the specifications” and. dr awings, nevertheless, con- 


tained numerous ‘references to both. _ Among other. things, they 
revealed. that. three large- diameter discharge pipes, supported by a 
- thrust. block, were to be placed.i in the area immediately adjacent to the - 
discharge ide of the pumphouse at depths well below elevation 4380. a 
The approximate location of these - pipes was shown. on drawing: 0020. 
| One Teason’ for. the 1 various. teferences to the intake and, discharge 


: initially for a an ation invitation hich’ required, construction of these 


4 works | as a part of. the pumphouse job, but under which . no contract 


: 8 Drawing 6001: eoutihed: the: mokation! “Bley..-4380: ov: smiths “arrows: neta cag! fowatds 
fie Same area.. Thig notation. is: equivocal in that it could refer to. the. natural, ground | 


eM ‘level; rather than to the finished: ‘prade, Te it refers ‘to the latter, the analysis hereinafter ar rn 


. made of the more specific. direction in drawing 0020. is equally applicable to it. 


24 °The gravel ‘backfill’ below elevation 4857 mentioned in the’ ‘discussion of item. 5 of” “es 


_ TBCA-223, had. been Breviously paced and was not. affected Dy this instruction. ice 
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ee. had been awarded because all the bids received were » deemed excessive. 


_ Considerable | pains were taken i in the contract to make clear the; in- 
ie covered by its provisions. With respect to the latter, the contractor " 
responsibility was to include the installation of the three frustrums -_ 


_ leading from the pumps to the discharge pipes, but was to extend no — . 


further: | These frustrums terminated about two feet: outside the wall — 


a of the pumphouse. Section 2of the specifications explained the prin-. | 


be cipal differences between the work to be done and that: which would 
have been required by the specifications a the earlier ee and 


3 then went on to say: 


ac disregar ded if it does not. apply to the present specifications. 


Pe : Note: - Reference in ‘these specifications to any of the Soe which 1 was in- “ re 
ss eluded in. the previous Specifications, but which has now been excluded, shall Te . 


7 Other. provisions of the contract expressed: a like intent, ec 
Viewed from a practical standpoint, the backfill’ in’ the portion ‘of 
| the excavation where the discharge works were to be situated would — 


seem to be more closely related, both physically and functionally, to — . 


. the discharge pipes than to the pumphouse itself. The backfill would 


o not. merely abut the pumphouse, but would also cover and surround the : 


‘pipes once they were laid. Hence, there would seem to be more rea- 
_ son for treating it as an incident to the discharge works than as, an : 


_ - incident to the pumphouse. 


It was, moreover, self- evident when the contisict’ was let that ie 
Government would proceed to have'-both the forebay and the dis- 
charge pipes constructed as soon as practicable, for without them the 

-pumphouse and its. equipment would be useléss. ‘Backfilling of. the 
_ discharge side of the pumphouse to elevation 4380 before the dis- 
_ charge pipes and their supporting thrust block were set would have — 

been feasible, but would have necessitated the subsequent 1 re-excavation 

of the backfilled area, at the.cost of the Government, in order to set — 


_. these essential components. Thus, if the contract be read. asmeaning 
_ * that, the discharge. side was to be backfilled to elevation 4380, it would = 
she necessary to conclude that the. Government intended to. have appel-. 
. lant perform work that, far from being a benefit. to anyone, would 


. have made the building of the discharge works more expensive for the 


- Government. It is, of course, axiomatic that an. interpretation. of a 


contract which leads to a reasonable result i is to be. preferred. over one 

that does not. | | 
_ ~~ -In-the light of. the general scherne: of ee contract provisions, hee 
‘history, such specific provisions . as. the “Note” to ‘section 2, and these | 


. Sea John. A Jolinson, Contracting Corporation Vv. United “states, 182 ct c. 646, 


658-55 (1955). 


oo Baar: ou. S.vs CLYDE Re ALTMAN AND. CHARLESM. ‘RUSSELL - B85 
ee  Stly 17, 1961. 7 paced 


-s practical factors, ¥ we construe the direction “Leyel t to Elev. 4380. ” ra | 
. drawing.0020.as describing the situation that was to exist. after all the 


works. indicated. on that: drawing; including the. pipelines, had-been — 


completed. In the light of these same considerations, we construe the 
_ placement of the. backfill here in. question as being work that was ex-_ 
cluded from. the specifications of the contract, and as to which such 
_ direction was, therefore, to be disregarded. It follows: that the con-_ 

* tract did not-require appellant to place such backfill, and that: the non- | 
placement thereof did not entitle the Government t to a reduction j in the Bee 
aaa ie a ee es 
eset peg en ae Pe Conclusion = URES dea a ae 


ao IBCA-293 the 5 appeal is sustained. with feapest, té ites 3 4 6 


and ie to the extent indicated above and‘is otherwise disallowed, and 
the case is remanded ‘to the contracting officer for further ‘proceedings i 


: consistent, with the findings made and conclusions reached in this de- 
cision. ih TBCA-229 the appeal i is sustained i in the amount of $7 50. 00. a 


,  Hanoenr J. Stavenren, Deputy G hairman. 
~ Teoncur: ies ae 

Paci H. Gate: Ohéirvion.. 

Tomas M. pee Mf ember. 


= UNITED STATES we CLYDE RAYMOND ALTMAN AND ) CHARLES: M. Mu. _ 4 


pee Ps ee a a “RUSSELL | oa 
a-2887s : * Decided July 17, 1961 


Fac Mining Claiina: _ Contesting Claims: ‘Determination of | Validity— 2 
| Mining. Claims: Patent — Bg Ned eras ae te, fe ae 


Where a contest. is. ‘brought ae a. mining. bedi on: tha: joint of: Jack it e 


i discovery,: following the. filing. of an. application. for a. mineral’ patent, the 
* burden of. proof is upon the contestee to show by a preponderance of the 


evidence: that a: discovery ‘has. been made and where the: coutestee “meets -- : 


ed ‘the evidence produced by the Government with evidence of ‘equal weight only, ; 
— heis not entitled (to receive a mineral patent. Tee are 


| Mining Claims: ‘Discovery—Mining Claims: Patent 


‘Where an applicant for a mineral patent has shown no more ‘than that there 
are bodies of low-grade minerals on his claims and has not Shown that there 
ds a reasonable expectation that the minerals exposed. on ‘the claims lead 


= to minerals: of ‘greater value or that ‘they exist in ‘quantities which would = 


| cause a prudent man to expend his time and money. in’ developing the Scans | 
ie the applicant i is not entitled to a mineral patent, : 
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| - Mintag ¢ Claims: Discovery. 


A valid discovery ‘under the mining ‘laws requires more. than the finding ‘of - 
ec mineral indications which would not warrant development work put ‘only — 
further exploratory. work to. ales da if'a valuable ; mineral ee exists 
~an-fhe claim.” - 2 oe | i 


ae APPEAL FROM THE BUREAU oF LAND MANAGEMENT 


: Thisi isan. appeal to the Secretary of the Interior by Clyde eer a | 
| Altman: and Charles M. Russell.from.a decision dated March 18, 1960, = 


: by the Acting Director, Bureau. of Land Management, Teversing: a wr 
. decision of a hearing examiner holding that the Pocahontas: Nos. 1 _ 


- and-2 lode mining claims, situated in secs. 17, 19, and 20, T. 20 S., 


 -R.15.W., N.M.P.M., New Mexico, within the Gila National. Forest, are ; _ 
valid: claims and. that the locators are entitled to have patent. issued Toa 


| them, pursuant. to their ‘application therefor. The Acting: Director - | 
held that a. discovery of valuable mineral deposits within the limits . 


of the claims had not been made, rejected their patent. application 


(New Mexico 014768), and held that the claims are null: and void. - 
‘The appellants contend that the hearing examiner rather than the _ 


— Acting Director properly evaluated the evidence presented at. the - 


| hearing on the charges brought against the claims.by the: United ) 


States Forest Service, Department of Agriculture, and that the Acting 
... Director applied a stricter test than the prudent man test, in deter- 
ee mining t that no discovery had been made on the claims. 


- The evidence presented: at: the hearing, summarized: in: thé dedisions | 


. of both the hearing examiner and the Acting Director, has been ate * 


carefully reviewed. That-evidence will not. support a finding: that a — 
: discovery of minerals sufficient to validate claims to the land under» 


_. the:mining Jaws (30:U:S.C.,: 1958 ed.,:sec: 22:e¢ 869.) has béen made. 


ye The most that can be said for the showin made by the claimants is — | 


_ that they: ‘have found: minerals: showing: slight values m cuts:on the ae 


- claims: - “They. presented nothing’ to- indicate: that’ the minerals ex- 
posed. by: their. exploration work extended for any distance | in any 


: direction. and nothing. upon. , ‘which. a, reasonable . expectation. might seed 
be based that more extensive mineral values:would be found at greater 
depths. Both experts who testified for .the contestees stated. that 

more exploration work should be done on the claims" ‘to ascertain Be. 


whether there is secondary enrichment. On. the: ‘other ‘hand, the 

Government. produced. testimony. that. there is. nothing to. indicate | 

_ any continuous mineralization between the various bodies of low grade | 
ore disclosed: within the: limits. of the ‘claims.’ ae. s * 
A discovery, to satisfy the requirements: of ‘the ees ‘meaiis: more _ 

i than a showing of isolated bits of mineral, not connected with or % > 


BBB] US: Ui CLYDE R. ALTMAN AND. CHARLES M. RUSSELL. “BBE 7 
a a ee dtl 17, 1961 “ BS ke 
“Jeading to , Substantial, values. ‘United States’ ¥. : Woda 7 Miller, 59 


ZED. 446 (1947 ). . The. time-honored test to. be. applied, in determin- | 


cot ing whether a discovery. has been made on a lode mining | claim j 1S 
‘that set forth in J efferson-Mo ontana Copper J Mines Company, 414LD. 
820 (1912), cited by the Acting Director. “While the exploration a : 
work done on.the claims does, show the presence , of minerals 1 in-vein | 


— form, it: also. shows that the value- of the: minerals i is almost. nil and | 


it can not be said that these claims measure: UR. to, ‘the. test, set. forth | 
in the J efferson-U ontama case. . ae 
The presence, of low-value minerals i in. a lode: mining. ain ‘which. 

a prudent. man would not be. justified i in. expending. time and money 


to develop. with a. reasonable prospect, of. success in developing ee 
paying mine- 1s not sufficient to constitute a discovery. under the — 


mining laws. United. ‘States vs. Harold Ahlstrom et al., —A-28490° S 


a (December 16, 1960). Further, the mere hope or expectation, based — 


upon a general belief that values will increase at depth, is not suf- 
ficient to validate a claim. United States Ve Laura. Duvall and Olif- 


_. ford F. Russell, 65 1.D. 458 (1958). Nor. is it. enough that the - 
showing might warrant further exploration. in ‘hopes. of finding a, 
; valuable deposit. United States v. Harold Ahistrom. et al., supra. eee 
The Acting Director’s decision. does not appear to -be susceptible 7 
to the construction which the contestees. attribute to. it, that As, that af? 48 
the Acting Director has added to the prudent man test the mecessity = 
for showing that the deposit is one which is “capable or probably 


- capable of sustaining a. paying mining. operation.’ ” The. Acting 7. 


- Director said merely that if such a showing were.made “the mining 


_ claimants. have indeed demonstrated a valuable deposit of mineral > 
having value for. mining purposes.’ ” He did not say that anything e 
ae less than such a showing would. defeat a claim. | | a. 
Nor is the Acting. Director’s statement that while a , prudent. man. = 


ps might. be. justified in_ further exploration. work on these claims he ~ 


would not be. justified 1 m further expenditure of his time and money ha 


with a reasonable prospect of success in developing a paying mine an _ 
enlargement of the prudent man rule. There is, of course, a distinct 
difference between. exploration. and discovery under the mining laws. 


| Exploration work is that which is done prior to a. discovery in an 
effort to determine whether. the. land contains. valuable minerals. | 
| Where minerals are found it is often necessary to do further explora- ms 


- . tory work to determine whether those minerals have value and, where. | 


the minerals found are of low value, there must: be more exploration | 


Bs | work. to determine whether. those. low-value. minerals. exist in such : ae 


: quantities that there i is.:a. reasonable prospect. of success in- developing | 
er: paying mine. It: is only when the bas aioe i work shows, this that i 3 
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it can be. said that a eee man would be justified i in 1 going , ahead a 


re with his development. work and that a discovery: has been made. It. 


would appear that’ what the Acting Director’ ‘was saying here was- 


that while the land might be worthy of more ‘exploratory work the oe 
- | claims had not-been. explored to such a point that discovery, had been = 
oS achieved under the prudent man rule. | 


Thus. it ‘must be held that the Acting. Director applied the correct. 


e ‘standard in his determination with respect, to discovery and. that, no” 
: discovery having been shown to have been made within the limits of 


the Pocahontas Nos. 1 and 2 lode mining claims, he was correct in 
: declaring the claims to be null and void. United States v. K enneth P. . 
and George A. Carlile, 67 I.D. 417 (1960). ; | | 

‘The hearing, examiner’s evaluation of the ens was: a obviously 
premised ona misconception as to who had the burden of proof on 
the issue of whether a discovery had been made within the limits of 
each claim. . He stated, properly, that the Government, which 
brought the charge of no discovery following the appellant’s applica- 
tion for a. mineral patent, had the burden of making out a prima - 
. facie case of no discovery and that it was then incumbent upon the 
contestees to establish as a, fact that a valid discovery had been made. 
However, he then stated that the burden of proof rested with the 
Government throughout the contest and that the contestees need only 


meet the evidence presented by the Government with evidence of equal 


weight. In other words, he held that the Government could prevail 
in the contest only if it proved the charge-by a preponderance, of the 
evidence. In this, he found that the Government had failed. | 
Such is not the law with respect to the proof. required to astebliak 
‘the validity. of a mining claim. ‘The law’ is, as recently affirmed by a; 
the United States Court of Appeals for the District of Columbia in - 
. Poster v. Seaton, O71 F. 2d 836 (1959), that. when. the Government | 
- contests a mining claim it bears only, the burden of going forward with | 
sufficient: evidence to establish a prima facie case, and that the burden 
_ then shifts to the claimant to show by a preponderance of the evidence 
that his claim is valid. The court found that the Department had been | 
- applying this standard fora number of years. . 
‘While a contest is subject to dismissal where the’ eeretare fails | 
to make out a b prima facie case, nevertheless a mining claimant: must 


- any ‘ight fi in the Jand as against the United "States and where such i we 


a claimant applies for a mineral patent: he must submit. proof of | 


7 discovery to be entitled to a patent. This is so whether or not the 
- Government: produces any evidence relating to the question. of dis- 
| ye OL United States v. @.. &. *. Smith, 66D. 169 ee. aac 


2394 ees _ MORRISON-KNUDSEN 0;, BT: ‘AL, ‘os aa Pou a 
Se 2 July 18, 1961, ae 


: ~ Wherefore, pursuant: £0: the: authority. idelowae to ie Solicitor: by = 
a this: Secretary ‘of: the: ‘Interior (sec: 210,2.2.A (4):(a), Departmental | 
ae Manual; 2h F. R. a IBAB), the decision of the’ me eeane Director i is affirmed. ows 


--Epwarp: Ww. ‘Fistiir, a 
_, Deputy Rolettor. | 


- a APPEAL OF MORRISON-KNUDSEN. COMPANY, INC, HENRY J. KAISER - 
eo _ COMPANY, . oan F & S CONTRACTING COMPANY 
ae: TBCA-266 Decided vould 18, 1961. 
Ss Contracts: “hypeala: oe 


“Where To reason. appears for. any. Oneraént ‘a: a -stipulation. aie by — 


_ agreement. a. changed conditions. claim, the. Board will ' accept: the: stipula- - . ie 
tion ‘to’ the extent: reflected ‘by the agreement; sustain: the - appeal. to that ~ 


extent, and remand. ‘it. to: the petites ‘officer: for. seperate action: _ 


- Rules of Practice: Appeals: : ‘Dismissal. 


. The. Board: will. dismiss. an appeal with prejudice where the + parties agree to . 
7 _ that effect by sepalsion | _ . ae 


“BOARD oF CONTRACT APPEALS. 


_ "OR J raly 13, 1961, ‘the following. eulkten 3 dated Luly, 10, 1961, a 
| . was filed with the Board: | - 


_ ‘The: Government; eeprenginted: by: Grant Bloodgood, Assistant’ ‘me tenbnet: - a 
. and. Chief Engineer of the Bureau of Reclamation who is. the. contracting: Officer . 


for the contract involved. in this appeal and Palmer King, Department. Counsel, _ 


. 7 and ‘the appellant, represented by Morrison-Knudsen Company, Ine., the spon- ; 


soring. member of the joint venture performing the work under the contract i 
- involved in this appeal and Robert M. aes. urea zor appellant; do o°Jotatly, 
. stipulate and agree as follows: -" - 


1. It. is stipulated. that: appellant’s anna: apieat: pieces ‘in issue: “the con-. Es eae 


acting officer’ s Findings of Fact and Decision dated November 16, 1960 as more 
fully identified. ‘in the heading hereof, with. regard to. four claims submitted by 
i appellant as: ‘set forth in. detail in said Findings, of Fact and Decision ane sac = 


- tachments thereto. 


22 Tt-is. stipulated with ena ‘toe ‘appelaita’ “Claims Nos: Bs be 2 ‘and 4 as 


identified more fully in the contracting officer’s Findings of Fact and Decision _ 


. dated November: 16, .1960 and exhibits. attached thereto that appellant shall have. 
no recovery pursuant to said claims, and that. this appeal with regard. to said 
Claims Nos. 1, 2, and 4 shall be dismissed with prejudice. © iS 3g 
68 2B With. regard, to appellant’s . Claim No. 8, which claim | is based ‘upon the 
“failure of the Zone 1 type materials ‘to drain and cure within a. reasonable time . 
after irrigation, it is stipulated that said material did, in fact, fail to. drain and . 


eure in borrow within a reasonable time after irrigation, and that the properties — 
of the material and the physical conditions resulting in the failure of the said. 


Zone 1 material to drain and cure within a reasonable time constituted unknown - 
physical conditions: at. the. site: of ‘the work of an unusual nature differing - 
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materially from: nee ordinarily ‘enieountared and ae recognized. as 7 
inhering: in work of’ the’: character. provided: for: in: the: contract - ‘within | ‘the 


. meaning. of Article 4 of. the contract... It is-further: stipulated that. as a result 


| of the. failure of. said material. to drain and cure within: a: reasonable time after 
irrigation appellant has experienced and is experiencing ‘increased ‘costs as. a 
result of. the increased difficulty of performing borrow excavation due to exces-_ 


sively wet areas and excessively wet material in the borrow pits, as a result 


Of. increased difficulty of handling and placing in embankment material con- Pe 
| taining excessive moisture, and as a result of the necessity, from time to time, 
Of: removing,’ replacing. and. pecomapnctatig material on the: al elec: because : 


‘of excessive moisture.: 
4, It is further stipulated that the equitable: wigaeudent to which gogallatié 


is entitled by reason of the encountering of said changed conditions as ‘described . 
_ In the preceding paragraph. shall be an allowance of additional compensation in 


. the amount of four cents per cubic yard for each cubic yard of Zone 1-material 
excavated from ‘borrow: and placed in Zone 1 of the dam embankment, and that 


| _the ‘quantity . of said’ material: for.which adjustment is: to be. allowed: shall be 


the: quantity as determined in-borrow. It:is further: stipulated by and between. 
_ the parties that. the contracting officer has determined that the quantity of 
- Zone 1 material required to be excavated from borrow for placement in Zone 1 
of the dam is 12, 503,788 cubic yards, and the appellant accepts said ‘quantity 


ag the full quantity for which ‘the Government shall: be onhestee to make addi- os 


‘tional payment as above provided. 
5. This stipulation shall become oeore upon its s approval by the Interior 


_ Board of Contract Appeals. 
_ 6,. In the event, for any reason, this ptjulation 3 should fail. to become operative 


: and binding upon the parties, then it shall be of no force or effect whatsoever, . _ 
either as an admission by either party or otherwise, and the rights of the - S35 


; parties shall be. the ‘same as though this document had. never been. executed... | 
The Board: has considered the stipulation. . Since there. appears to. 

. bs no reason requiring the objection of the Board, the Board: approves — 
the stipulation, and orders the following action in accordance 
. therewith: a 
ee © The appeal concerning Claims Nos. 4 0, and 4; which: are 

ee es fully identified in paragraph 2 - the above stipulation, 1S s hereby | 
dismissed with prejudice. | 
~~, ‘The appeal concerning: Claim No. 33 is sustained to itis extent 


“reflected by. the agreement of the parties in paragraphs: B8and4 — 


of the above stipulation. .: Consequently, Claim: No. 3 is remanded 
~- tothe contracting officer for appropriate action... | 
8: It is hereby found ‘that the appeal i is concluded and should 
: be stricken from the docket. oo - 


= “Monarch Lumber Company, IBCA-2i7, June 2, 1960, 8t LD. 265, 80-2 BOA par, ae 
2690. | ee, 


Iti is SO ordered. 


fe ie. 


Paut. ca Gin, Chadrman. ec 
.Tsomas M. Durston, Member. 


gation Pad ice 0 WELDRAB, YING io errs: | DAT 
7 - oe August 11, 1961 Pe | ns 


od APPEAL OF WELDFAB, INCORPORATED 
TBCA-268 =. “Decided August 11, 1961 


Contracts: Changes. and ‘Extras—Contracts: : Additional Compensation— 
| Contracts: Drawings woes 7 | 
“Where | a ‘contractor incurs. ‘standby costs prior to obtainitie clarifying ingtine: 

- tions from’ the Government ‘as to ambiguities and discrepancies in Govern- 

ment ‘drawings, such expenses are not allowable under the ‘Changes clause 
(October 1957 Edition of Standard. Form 82) which. provides for equita- 
ble. adjustment concerning unchanged work as well, as changed. work, 

| Contracts: ‘Delays of Contractor—Rules of Practice: Evidence. 

Where .a contractor: alleges: that. it is entitled to: further extension .of: ‘ane 

_. for excusable delay. in addition to period allowed by. contracting ., officer, 

- but fails to sustain its burden of proof by submission .of evidence to. sup- 


i “port its allegations, the findings of the contracting officer will 1 be presumed | 
to be correct. : | 


BOARD oF CONTRACT APPEALS 


“This ee was taken from: the Findings of Fact’ atid Detision: of 7 
the contracting” officer of J anuary 10,.1961 ' (erroneously. dated-1960);, 


7 denying’ the appellant’s claims. for extension of time: and additional — 
“ compensation.in the‘sum of $3, 158.00 ‘for delay, both caused allegedly 


by ambiguities, omissions, and discrepancies in Government draw- - 
ings. The Notice of Appeal - was also erroneously dated Ja anuary 20,. 
1960, and was sent, by. appellant. directly to the Board of Contract 
Appeals. being received J anuary 31, 1961. Hence, the appeal was. 
timely. On April: 11, 1961, the Board denied a motion. OY Depart- 
ment. Counsel to. ene the appeal. Bog. ty 

Contract No. 14-09-060-2043 was: panied - ae on. ‘April 20, | 


1960, after formally advertised bidding. It was executed on Stand- ni 


ard Form 33 and contained Standard Form 22, October 1957: Edition 
me (Supply Contract). Items 1 and 2 of the contract required two lots 
of aluminum panels" to be: delivered within 60 days. after receipt by 
the contractor. of the notice of award,.at. prices of $12,289.45 and 
— $4,887.11, respectively. The urgency of the delivery - requirements 
was spelled out in the invitation for bids, and liquidated damages of 
$25.00 per day were chargeable: for failure to deliver the materials, 
orany part t thereof, within thetimespecified. = 

Notice:.of cord was received by, Weldfab. on May. 4, 1960, thus. 
making J ules 3, 1960 the oe et aeery, oe es June 8 and 10, 


. Welafab, Inc., IBCA-268 (April 11, 1961), 68 J. D. 107. The Board held, quoting froth 
the headnote : . “Board will not ‘dismiss appeal in situations where action of appellant (loes 


_. not ‘ihdicate an intention ‘to abandon’ appeal, ‘and issues are determinable from’ notice. of y* 
— appeal, findings of fact and ‘décision of contracting: officer, Meret of emia and - evi- 


dence: submitted ‘by it peloy to: ‘contracting officer’ 3 decision. an Cae 
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. 1960, a Weldfab official. telephoned the Heltah: Activity, requesting 
_ clarification as to about 12 minor discrepancies or ambiguities in the _ 
two drawings concerning various types of panels. Also, on June 10, 

1960, the contractor asked for a drawing dimension, by telegraph. 

The clatificationé were furnished by telephone. and in a telegram of — 

_ June 18, 1960. The telephone clarifications were confirmed by. the 
, Helium ‘Activity i in a letter of June 20, 1960. A total of 64 panels 
were affected by the ee eae ne out of more than 1 600 pane’ 


er ; required by the contract. 


The deliveries were substantially mids on 5 a of 1960. In 
_ his findings the contracting officer extended the completion date to — 
- July 14, 1960, for causes beyond the control of the. contractor, con- 
sisting of delay of 11 days between June 3, 1960 and June 13, 1960, 
inclusive, caused by the cae of obtaining such clarifications of 
the drawings. 

The contractor entered its claim on the basis that. 344 hours of 
_ working time were wasted while obtaining the clarifications, and that 

the period. for performance should be extended to the date-of-actual 
— delivery, July 27,1960. The total cost: of such idle time of 344 hours 
at $3.00 per hour for direct. labor was computed with 150% overhead, 
10% G&A and E107 profit, resulting i in: the claim. of $3, 158. 00. 


Claim For via urther KE wtension: oF Time 


Unfortunately for the contractor, it has not shown now its claimed 
delay of 344 working hours exceeds the 11 days allowed: by:the:con- 
tracting officer. No statement has been submitted by ‘appellant con-. 
cerning the number of workmen involved, or how the 344 hours 
‘should be distributed. In the absence of proof concerning the period 
of claimed excusable delay, the Board is unable to determine it.” Pe 
Board reiterates its holding i in Duncan Construction. CO omupany : * 

In an appeal attacking the validity. of a finding of fact or decision. by a con- 
tracting officer; not patently erroneous, it is incumbent upon'a contractor who © 
advances a claim against the’ Government. that was denied by Such finding or 


decision to come forward with evidence: showing error ther ein, and inthe absence — 
_. of such evidence this Board cannot pore overrule the decision of the -con- 


oo _tracting officer. hoe RS 


The burden of this appeal i is “upon ‘the ‘contractor’ s , shoulders, and that burden a 


alls for evidence on the contractor’ s side to show that the action taken by the 


f contracting officer was’ erroneous ; and’ ‘it: is not: sufficient merely. for the con- 
tractor’ ‘to say that the action was’ not. proper, for. such a. ‘contention should: be 
suppor ted by proof siving some explanation of just why it was an error. In. the 


“2 2Tn. its, celeetarn. of Maxch. '30,- 1961, +0 ‘Department Counsel: appellant. ‘atated in part: 
oie, * * Weldfab feels that. sufficient. evidence. has been forwarded to your. office. for. evalu- 
ation of our: claim. ' We. do. not. deem. St: necessary. to. appoint: an attorney. regarding this 
-. matter. We would appreciate. your: office: giving: us a fair evaluation . of the evidence. sub- 


* "mitted and will abide. by its finding.” 


me SIBCA-91 (April: 2, ABE) 65 LD.. 135, 188, 58-1 BCA par, 1675. 
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7 “absence of. such onedt the Board must accept ‘the: ‘record; ‘together with any 7 


testimony submitted by. the Government, as being correct, : ‘unless it, on its. face, 
‘shows error or that it. Is unbelievable. Ma 

On the record, the appellant has failed t to aictaig its burden be proof, 

| by a, preponderance of the evidence, that the findings of the contract- 
ing officer were erroneous; and, on their face, there is no apparent 
error in such findings. Therefore, the Board must accept such find- 
ings as being correct concerning the period of excusable delay.*.. _ 

_ Accordingly, appellant’s claim for further extension of time is 
hereby denied. | 3 | | 


‘Claim jor Additional Compensation 


In its isted of N ovember 21, (1960, , submitting details of its + aim, 
appellant says: oe | 
wR To explain further-—our additional 344. direct hours ‘were consumed as 
: follows: 


RE: PARA. 1 | & 2—When it came. to the. attention mot the writer that the ex-— 
| isting drawings. supplied by the Government were. in error, if became. necessary 


to stop production on all: items and re-submit these drawings to our ‘Engineering. 


‘ Department to clarify for the shop where these ciscrepancies. existed | ‘and how | 
many. You will recall there were approximately. 1400 details involved.. ‘This 
is a long involved. process resulting in many Engineering man-hours ‘to clarify. 
these drawings. You will also: recall that this resulted in. several long distance 
‘telephone ealls to get clarification. ‘ Bi 3 
- The method of fabricating these parts was standard equipment using een _ 
punches. Had we not encountered the discrepancies for the problem maintaining. 
the 3” C/1 requirement we would have been ‘able to fabricate this job in: our 


| 2 original estimated time. AS it. turned out, in order. to produce acceptable. end — - 
A products, it became necessary to fabricate many of these detail parts individually 


; resulting i in e.dditional shop hours. Although: your telephone ealls did clarify the 
7 situation, you: must remember that’ each time a discrepancy was ‘Roted, work. 
: stoppage. existed on both man and machine. a 
We are quite sure that.men in your: organization: who are. familar with this 
type of fabrication ale realize what: eee interruptions « ean do to production 
cost wise. — . 


The first pirabrwph in the. Parry giiotation: refers to “* * * Ein- 

‘gineering man-hours to clarify these drawings. *» However, SA ae! 
does not ees its claim on such engineering man-hours, uniess they are 
included in the claim of 344 hours of Grech: labor at $3.00 per hour, 
fe Moreover, it pe that the appellant’ iS Engineer’ mg Department was 


: 4 Flora. Uonruction. Company, IBCA~180 (June 30, 1961) ; : Duncan Canetriction Com- | 
‘pany, IBCA-197 (February. Ly 1961),-. 61 BCA par. 2932, ‘B Govt. Contr. par. 180 (r); 
_ General Hecavating Company, IBCA-188 (September 21, 1960), 67 I.D,. 344, 60-2 BCA. 
par, 2771, 2 Govt. Contr. par. 539: Arizona Plumbing and Heating Company, IBCA-123 
‘(August 18, 1960), 60-2 BCA. par. 2702, 2 Govt. Contr. par. 488; Duncan: Construction — 
-Company, fn. 3, supra; AAA. Construction. Company, IBCA-55 (November 26, 1957), 64 — 
LD. 440-42, 57-2 BCA par, 1510; Central Wrecking Corporation, IBCA-G9 (Mareh’ 29, 
1957), 64 LD. 145, °165--66,;.5 7-1 ‘BCA par. -1209:; Conn Structors,. ASBCA No. 5072, 5239 
. pibaaia 29, 1960), 60- -1 BCA par. 2551, 2 Govt. Contr. par: 253. ; 
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merely performing its normal function, which had not been completed _ 


_ on an earlier examination. -Hence, it was necessary to. resubmit the 
3 drawings to the Engineering Department after the. discrepancies had 
been questioned elsewhere, presumably in the “shop.” No doubt this 
partly accounts for the expiration of one-half of the. contract per 
formance ‘period before. appellant requested clarification, from the 
‘Helium Activity. . | 
The Board finds that all of the arabiguitios and discrepancies c com- 
plained of were of a minor and trivial nature. Hence, the Board - 
concludes that they could have had little or no effect on. appellant's 
'. bid. Nor is it claimed by appellant that its bid price was -affected 
thereby. Several of the questions asked by Weldfab and the answers — 
supplied. by the Helium Activity are set forth, infra, as they appear 


in the Findings of Fact and Decision of the contracting officer, and in — 


the cuteoiae letter of June 20, 1960. ~ Only one eof the diserepancies | 
was actually a drafting error. i 
‘This involved a drawing which gave the width of Panel No. 56 as 
a 4. 1,” at the top and as 4 4-36" at the bottom. The contractor was 
informed that. the latter dimension was correct oe both top and. 
bottom widths. : se 
__ Other typical questions aeolved such minutiae as: 
Question: Does Note #1 apply to1 or 6 panels? | 
~ Answer: Note #1 applies to 6 panels as per drawing. 
| Question : Give details of stiffener. 
| ' Answer: Use Detail C as. per drawing. a, | | . 
- (As to all other panels. requiring stiffeners, the drawing ee a 
reference to “Detail C.” As to this particular panel Oe Os the 
reference was inadvertently omitted.) | | 
Question: Detail of overlap strip—right: wide. 
Answer : Use Detail B, same as left side. - | 
(“Detail B” showed typical dimensions applicable to both sides. This | 
clarification was the same answer given as to 2 other panels. ) 


| Question : Size of hole, bottom center. 
Answer: 4-inch diameter. ' 


(The hole shown on the drawing was to an eee as were: all other 
representations on the drawings), _ | path ott 


- Question: Location of %,¢-inch hole from top and bottom edge. 

Answer : 74-inch from edges. 7 

| "During. the period of these clarifications, the. wane on several — 
occasions requested a deviation, as indicated in the second paragraph. 


of its letter of November 21, 1960, quoted, supra. The drawings for | 


lap strips. attached to panels requived: rivets to be on 3-inch centers — 
with 1- inch maximum distance from. the edges of the ends of the , 


mas fn oe ES A WDPAB SING 28 (oa S Aceer ee or PAR. 
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tap strips. ‘The appellant wished. to SErON fro om 1'the. L igh equire- . 
“ment. because, : as it says In. that. paragraph, it planned 1 to use. ‘strippet — 
punches, ” -Refusal. by. the Helium: Activity. to. allow. the deviation 
made it necessary for the contractor- appellant to use individual fabri- | 


cation methods. Had the deviation been. oranted, appellant says, it 


: would’ have been. able to complete the job in “our original estimated _ 
- . time.’ _ Thus it appears that at least some part of the ‘delay’ was 
attributable to the requirement by the Helium Activity that me 

Appellant, comply with the drawings. io 
_ We conclude from appellants statement : es Ee 
“Although your telephone. . calls did clarify fhe’ alone you "must 
remember. that each time a discrepancy, was noted, oe stoppage existed “ 
On both man and machine. . = : _ 
| that the appellant? S monetary claim is one. for senda expense vor 
direct labor plus overhead, etc., incurred. ome the. re of - obtain: : 
ing the clarifications it requested. : : 


Assuming that these ‘clarifications resulted ‘in oe cs change 2 
orders, the “Board must look to Clause 2, “Changes” for oud as 


_. to whether such expense may be allowed. 2 
_ The Changes clause of the 1957 Edition of Form 32 piovides for 
an ae adjustment of the contr act ve ice or r delivery. schedule 
‘or both: _ : 


KK Tf any ‘such change causes an increase or. passe in. ‘the: cost of: —_ 


or the time required for, the performance of any. part of the work under this 


contract, whether changed or not changed by any such, “order, ‘3 * 3, 
(Emphasis added.) 

In the 1949 edition of F orm 32, as well as pr eae ‘the San 
ard. Changes clauses did not provide for an equitable adjustment 
of the contract price as to w ork which was not changed by the change 
-order.. Frequently, however, such. unchanged work was seriously, 


_. although indirectly, affected by. delay, lengthening of the perform- 


ance time and pushing it into higher cost per oe and similar 7 
~ additional expense. | | 
. These circumstances are gafieuiéa in @ long and still. ae | 
series of court decisions and appeal board cases. To retrace briefly the 
history of this line of cases, the United States Supreme Court decided | 
eighty-four years ago ® that costs of Government-caused delay or ad- - 
ditional expense as to unchanged work, resulting from the zssuance of. 


7 change orders, was not even recoverable under the theory of breach of 


contract, in the absence of an express provision in the contract creat-_ 
ing an actual obligation. on the part of os ons not to delay 


5 5 Chouteau v. ‘United States, 35 U. 8. 61 (1877). 
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: Seca of work, The Supreme Court held that the contractor 
was entitled only to an extension of time for performance.® e 7 
‘The Court of Claims had distinguished these rulings of the Su- 
preme Court by holding that there is “an implied obligation on the 
part of the Government not to willfully. or negligently interfere with 
the contractor in the performance of his contract,” the breach of 
which obligation would allow an action to lie.” It must be noted that. 
the Supreme Court decisions did not involve the aspect of unreason- 
ableness‘of a delay which occurred prior to the issuance of a change 
order.® 
It has long been well settled that until the eee of the 1957 Edi- 
tion of Standard Form 82, any claim for: Government—caused delay 
(of any nature), not eleurly. cognizable under some other clause of the 
contract, was likewise not compensable under the Changes clause 


(unless directly | caused. by changed work), but constituted a claim for 
breach of contract. As such it was neither within the power of the — 


contracting: officer to adjust, nor within the jurisdiction of contract 


a appeal boards to decide.® 


_ What, then, is the effect of heii new oe dlainse | in the 1987 Edi- 
tion of Standard Form 82, as far as the present controversy. is con-- 
cerned ¢: Apparently, the: ‘only reported decision of an appeal board 
involving | the 1957 clause is Craig Instrument. Corporation. 10 How- 
ever, as pointed out in the editorial discussion of the case in “The Gov- 
ernment Contractor,” the Armed Services Board of Contract Appeals. 
did: not consider in its opinion the differences in the 1957 Changes 
clause with respect to “Heenan eed work” as compared with the clause 
inthe 1949 Edition, _ : | ) 
‘In the instant appeal, it is clear that. appellant’s claim i is for standby 

ee which were incurred prior to the issuance of the clarifying 
instructions which we are assuming could: be treated as constructive 
change orders. There is no claim or assertion that any additional — 

costs were imposed by these instructions: Presumably, the standby 
period could have delayed the progress of the unchanged work as 


8 United States .v.. Foley, 829 U.S. 64 (1946) ; United States v. Rice, 317 U.S. 61 (1942) ; 
Orook v. United States, 270 U.S. 4 (1926); Chouteau v. United States, fn. 5 supra. 

1 Peter Kiewit Sons. Co. v. United States, 138 Ct. Cl. 668, 674-75, 151 F. Supp. 726, 781 
(1957); F. H. McGraw & Co. v. United States, 131° Ct. Cl. 501, 130 F. Supp. 394 (1955). 

®See Speck, Delays-Damages on Government. Contracts: Constructive Conditions and 
Administrative Remedies, 26 Geo. Wash. L. Rev. 505, 518-46 (April 1958) ; see also Dept. 
of Army Pamphlet No. 715-50—-1, “Procurement Legal Service,” pp. 145-47 (January 
1957)... 
2 Allied Goulvaciors: Inc., IBCA-265 (May 16; 1961); Central Florida Construction Cam- 
pany, IBCA-246 (January 5, 1961), 61—1 BCA par. 2903, 3 Govt. Contr. par. 40; Platte 
Valley Construction Company, IBCA-168 (August. 28, 1958), 58-2 BCA par. 1892; LL. 
Halt Construction. Company, ASBCA No. 6961 (May 17, 1961), 61-1 BCA par. 3044, and » 
cases cited therein, 

10 ASBCA No. 6385 (December 5, 1960), 61-1 BCA par. 2875, 8 Govt. Conte. par. 170 
(holding that delay by the Government in approving prerpEadueHon: samples was not a 
change within the. angen of the Changes clause). 
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well as the work directly involved 3 in the discrepancies or ‘ambiguities. | 
~The Board is.of the opinion that the new provisions of the Changes 
clause, making the ‘equitable adjustment: applicable to. unchanged 
work as well as to changed. work, were never intended to afford relief ~ 


~ by way of an ‘equitable adj ustment in a case such as the present one, — a 


_ for costs of delay. occurring before the. change order (or constructive 
- change order) is issued. This interpretation has been applied with- | 
~ out a we believe, to the Changes clause 4 as. it existed prior ‘ 
— to 195732 eer : 
~The 1957 Edition “of he Chae ave ae not eee a words 7 
~ which are determinative. of the application of the. aia adj ust- 7 
_ Inent provisions, namely : aes : 
| ke OE Tf any ‘such change causes an increase or decrease ke - (mphasis > 
added.) | en | Be 7 - . 
It i is “SBviows ‘that the ‘clarifying inakridtions of the Gocemes m 
: this appeal did not cause the delay; rather, those instructions put an 
end to the delay, as has been admitted by appellant. 
Moreover, research discloses that it was not the intent of the drafters 
of the 1957 revision to make the adjustment. apply to standby costs 
: incurred prior to the issuance of change orders.** Committee min- 


utes ** and related material are somewhat scanty. But: they show - _ 


a indisputably. that the purpose of the revised language was to overcome 
the problems. created by the Rice and Chouteaw decisions, go as to 


. provide adjustment - for costs incurred by reason of the issuance of | ae 


change orders and. affecting work which was not physically. altered 3 
By ~ © changes. aoe Se nay 7 


‘1 However,. the Board dos: not mean to imply that ima proper case, other. ee of ex- 


~ pense incurred prior to the issuance. of a change” order, and properly attributable to. it, 


cannot. be allowed. See Spencer. Haplosives, Inc., ASBCA No. 4800 (August 26, 1960), 


Ge 60-2 BCA par. 2795, 2 Govt. Contr. par. 520, allowing costs of research to correct deficient. 


: Government. specifications and. expense of duplicate peencren to paERIaes rejected ques 
titles. . 
(de Guthrie Hlectricat ‘Construction, IBCA~22. (July. 22, 1955), 6 CCR 61, 687; MM. 4 oard, 
IBCA-~6 (May 11, 1955), 6 CCF 61,665; Laburnum Construction . Corporation, ASBCA. . 
- No. 5525 (August 10, 1959), 59-2 BCA par: 2809, 1 Govt. Contr. par.. 671; Norair Engi- 
neering Corporation, ASBCA No. 3527 © ‘(April 16, 1957), 57-1: BCA par. 1283 (citing, © 
inter alia, United States v. Rice,-fn.. 3, supra). See also citations in fn. ‘95 ‘Supra, voles 
ing claims for delay of the Government in furnishing access to: the work. 
a3 “The minutes of the. committee sessions are perhaps the pest research tools in the feld : 
of Government contracts” - (Gantt,: Selected Government Contract Problems: Construction es 
-. Contract Standard Forms—Mistakes . in Bids Revisited, 14 Fed. B.J. 888 (1954), ‘citing — 
Harwood-Nebel Construction 00. 23 , United States, 105 Ct. Ch. 116, 128 (1985): See also. 
. 89 Comp. Gen. 426, 429 (1959). 
“The Armed Services Higeucsuent Regulation -debeaunl cise (Chairman, Mr. ‘GC. ¢. a 
Bannerman), drafted the revisions to the changes clause in “ASPR 7103.2 and in other 
ASPR clauses, for the Department of Defense. The. General Services Administration 
Task Force (Chairman, Mr. Paul Barron). ‘coordinated “with the ASPR Subcommittee in: 
the concurrent revisions to Standard Form a2 (1957 Hid.). Comments and recommenda- 
- tions with respect to the proposed revisions were “obtained from’ other Federal ‘agencies 
. and from various industrial organizations, = : 
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Direct. references j in such materi al to. the M cGraw ¢ case indicate that 
ae Ht should be desirable to overcome the effects of that decision ( hold- 
| ing that, only. an unreasonad le delay, on the part of the Government i in 
issuing a change is. actionable i In- money damages, as a ‘breach of an. 
| implied obligation), it would be necessary to insert in the contract 

appropriate < additional language authorizing “suspension of the work, 29. 
_ Since the instant contract does not contain” a /Siepension of Work” 7 
clause,. no adj ustment can be made. age 7 


- Accordingly, the appeal i is Nenad 4 as 6 to the claim for ¢ costs sof f delays | 
while ayes the clarification PONS seen | 


“@ onclusion 
~The appeal is denied in ee entirety. 


i Tuomas M. Doursron, Member. 
I concur: n § of. gu BA: 
—Pavn H. Garr, ‘Ohairinan. aS 
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Rules of Practice: Heatings—Indion Allotments. on Public: Domain: ee 
Generally — | 
: Where a hearing has been Heid on ‘instructions of the Director, Bureau of Tand ; 

Management, to determine factual matters in connection with an application 
for an Indian allotment and where the protestant whose allegations were 
instrumental in causing the hearing to be held is not notified of the heari ing 
' and thereafter submits affidavits contradicting. in. all material. matters the 

: applicant's statements, the affidavits: cannot be made part of the record, but Le 

the hearing will be- reopened: to permit the. Poet to submit De arnare cs 


APPEAL FROM THE BUREAU OF LAND WANAGEMENT 


‘The Forest Service of the United. States Department of errr 
_and Theodosia F. Caldwell each filed a notice of appeal to the Secretary 
of the Interior from.a decision dated October 20, 1960, of the Director - 
of the Bureau of Land Management which cenohided that an Indian 
‘trust patent. previously. issued to Grover C. Sanderson ought. not to be 
_ recommended for cancellation and held that Sanderson’s application, 
Sacramento 045861, should be allowed for : a patent for land ss omg 
the patented land. 
6 Of. oe A Jones Construction. Company and Charles H. Thompkins Company, TBCA- 
2338 (June 17, 1960), 60-1: BCA par. 2659, 2 Govt. Contr. 373. 
ee As should be observed in passing - that such delays were entirely within. the periods 
when the appellant was engaged in identifying and accumulating the ambiguities or dis- — 


crepancies. Clarifying instructions were furnished immediately. by the Government upon 
telephone inquiry by the ey and within: ‘three (3) enyee after the peleerennie inquiry. 
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> This case 5 sténis from an n application for an Indian’ iilotinent filed 

| by Grover Sanderson on February 15, 1954 for 35 acres: adjoining | 
‘20 acres: which had been previously patented to him on March 12, 
1953. On March 8, 1954, Mrs. Caldwell filed a letter opposing the 
allowance of the application: for several reasons. In a decision. dated — 

April 21, 1958,'the Acting Director of the Bureau of Land Manage- 
“ment ordered that a hearing be held to ascertain the facts necessary 
to the adjudication of Sanderson’s application and the determination 
“of whether to recommend the cancellation of the trust patent already 

issued to him. ‘The decision also held that Mrs. Caldwell was: not 


: ‘qualified to contest the Indian allotment. Upon appeal by Mrs. 


Caldwell, the. Department. held that because her charges did not meet — 
“the requirements of the regulations, she could not bring a contest - 
‘against the allotment and application. Theodosia F. Caldwell et al. | 
— A-27706 (December 16, 1958). 
- Thereupon the Acting Director ordered that a bisaiing be held. to 
determine certain facts relating to the establishment and maintenance 
‘of the settlement on the land by Sanderson or his ancestors. The 
hearing examiner who was designated to conduct. the hearing sent 
- notice of the hearing to Grover Sanderson, the Forest Service, Bureau 
of Indian Affairs, and Bureau of Land Management. At the hear- 
ing which was held on June 16, 1959, at; Hoopa, California, only 
‘Sanderson, his witnesses and a representative of the Bureau of Indian 
‘Affairs appeared. oe 
“In his decision the Director suinnarided the evidence sabinitted at 
the hearing and found that “Sanderson has lived on the land, inter- 
mittently, and at irregular intervals, since his birth in 1892, and that, — 
considering. the: customs, habits, and nomadic instincts of the race, 
his occupation. of: the and 1s adequate to entitle him to an allotment: 
to the land * * *.” | 
On this appeal, the appellants jointly filed j in lieu of a dapement 

of reasons for appeal a document entitled “Motion To Receive Evi- 
dence”. in which they moved that the case be returned to the Director 
of the Bureau of Land Management with instructions to receive in . 
evidence certain affidavits attached to the motion and: decide the 
case on the record as thus augmented: In an accompanying memo- 
- randum,the counsel for the Forest Service stated that it had received — 
the affidavits from Mrs. Caldwell and had submitted them to the 
Bureau of Land. Management in January 1955, and that they did not 
appear to have been considered at the hearing. He also ‘pointed — 
out that the Forest Service did not consider itself an adversary party — 


: although it had been named as one in the Director’s decision, that 


7 it had. not. appeared | at, the ene ee it had ‘been. notified se 
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of. the: hearing, a and that.Mrs, Caldwell had. not received. notice of | | 


the hearing. | | 
An exiumination oo the Sesor re that. im ntact Mrs. Cald- | 


7 “well was not served with notice of the hearing, although it was her 


allegations. against: Sanderson’s application for an. allotment that Jed _ 

| to the Director’s decision to orderahearing. . — 
The affidavits. submitted by: Mrs.: Caldwell,. if trae, contradict a 

| aasGe s statements in all material points. --.. _ 
ae appellants ask that the affidavits be ne by the Direc ; 

The. Department’s rules of practice, however, require that in 


eases where a hearing is held on instructions of the Director the rec- 


ord shall consist only of the transcript of the testimony « or summary © 
| of testimony. together with all papers and exhibits filed in the hear- - 


ing and that the record. shall be the sole basis for decision on the | 


questions of fact referred for hearing. 43 CFR, 1960: Supp. aa 
221.99 (a), (b). Thus the motion, which asks that the. Director : 
consider matters not presented -at the hearing, must. be denied. - _ 

However, in view of the materiality of the affidavits and the. fail- | 
ure to notify Mrs. Caldwell of the hearing, it is concluded that the 
hearing should be reopened and Mrs. Caldwell and the other parties 
be notified of the date set for the reopened hearing and that she 
_ be given an opportunity to present Seen in - Support of her ‘ 
-_ ah eeenone 
Therefore, pursuant to the authority ace t to the Solicitor ‘bg _ 
the Secretary of the Interior (sec. 210.2.2A (4) (a), Department Man- _ 
ual;'24 F.R. 1348), the decision. of the Director is set asideand the 
case Is remanded for ee proceedings consistent: with this decision. 


Epwarp W. ‘Fisuer, . 
a, — Solicitor. | 
| UNITED STATES v. . CLARENCE E PAYNE 
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‘Mining Claims: Special Acts—Mining Claims: Surface | Uses—Surface got 8 
Resources Act: Generally ; 


| In a proceeding under section 5(c) of the-act of July. 23, 1955, to. aseeaiie: . 


|. the rights of a mineral claimant to the surface resources. of his. mining claim, 
- it must be shown that there has been a valid discovery within the meaning. . 


of the mining laws made within the limits of his claim to prevent its being se | 


subjected to the terms and limitations of section 3 of that act. 


APPEAL FROM THE BUREAU OF LAND MANAGEMENT fete. 


Chie E. Payne has appealed. to the Secretary of ae Interior : 
- from. a decision dated August 8, 1960, of the Director of the Bureau of © 


rs “UNITED STATES. v. CLARENCE B PAYNE | O51. 
- re 7 August 30, (196L . ~s 
, Tand Manisa. which reversed: a decision of a Mihears ing. examiner — 
holding that his lode mining claim, Block Head IT, was not to.be sub- 
jected to the provisions of section 4 of the act of July 23, 1955 (30 
U.S.C., 1958 ed, sec: 612), and held that the claim is subject to the 
terms and limitations ofthatact. = = 
Section 4 (b) provides, in part, that mining Aner thereafter located. 
“shall be subject, prior to the 1 issuance of patent therefor, to the right 
of the United States to manage and dispose of the vegetative surface 
resources.thereof and to manage other surface resources thereof *.* *,. 
- Section 5 (30 U.S.C., 1958 ed., sec. 613) sets out the procedure 
whereby mining claims located before July 23, 1955, may be sub- 
_ jected under certain circumstances to the provisions of section 4, In 
brief it provides that the head of a Federal department or agency re- | 
‘sponsible for administering the surface resources of lands belonging | 
to the United States may institute proceedings leading to a determina-. 
tion of surface rights by filing with the Secretary of the Interior a re- 
“quest for publication of notice to mining claimants. After publica- 
tion and personal service on certain persons, a mining claimant, assert- 


Si, ing a. right to the surface resources, must file a verified statement listing a 


| when. the claim was located, the book and page of recordation of the © 
- notice of location, a description of the claim, whether the claimant 
located the claim or purchased it, and his name and address arid. the 
names and addresses of other claimants. ‘Failure to file a statement 
within a: certain time constitutes a waiver and relinquishment of-any 


right, title or interest under the mining claim contrary to or in con- 


flict with the limitations and restrictions epee im section ai as to | 
mining claims located after July 23, 1955. 
Section 5(c) provides that if a need statement’ is fled: “the Soe 
_ retary of Interior shall fix a time and place for a hearing to determine — 
the validity and effectiveness of any right or title to, or interest in or 
under such mining claim, which the mining claimant may assert con- 
trary to or in coniflict with the limitations-and restrictions specified in 
section 4 of this Act as to hereafter located unpatented mining 
claims * *-*,” : ba 

Asa result of such-a proceeding aden section 5, Payne filed a. veri- 
“fied statement covering the Block Head IT claim ‘and: a hearing was 

arranged to be held before a. hearing examiner. The notice of hear- 

Ing stated : . | 7 ne 

3. MATTERS ASSERTED : | 

‘As to the unpatented mining claim. identified Herein; ‘the Bureau of Land . 
‘Management, through its State Supervisor at: Sacr amento, Sera asserts, and = 
_at the hearing will offer evidence to prove, that: : 
_(a) -A discovery of valuable mineral has not ean made within the limits of the 
unpatented : mining claim described above. ; 
: AP). For the reason above asserted, the. lands included ° within the claim, prior | 
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to issuance of patent therefor, are: seabject fee use and: management Bg the United 
‘States i in accordance with the provisions of Section 4 of the Act of July 23, 1955. _ 


~ At the hearing the Government and the contestee presented evidence 
describing the mineral values existing on the claim. In brief,. it 
appears that there is a vein of quartz in place which begins eeu 4 
feet below the surface and which , according to witnesses for the United 
States, pinches out at about the 21 foot level, or which, as the claimant 
testified, narrows to eight inches and continues below Frans material 
cutting across it. The values in the vein were relatively low. 

In his decision, the hearing examiner summarized the testimony, 
stated the rule as to what constitutes a discovery on a lode mining 
claim, and concluded : a 7 
- While it is true the values shown at the present time are ‘not sufficient to: say 
that. a paying mine exists (the highest value shown by. ASSAY report being $7.00 
per ton, Exhibit B), it is also true that by the standards of common prudence 
‘a miner. would be justified in- further exploration even if the odds were against 
-him where the evidence is of such a nature that experts will not testify that 
the truncated vein will not again appear perone the intrusive material and have 
a greater value. . 
. I find. here that the claimant. is diligently exploring. and . developing the disim 
‘to a point which will be finally determinative of the existence or non-existence _ 
of minerals in paying quantities and until such. development and exploration are 
completed, or a lack of interest or diligence is shown, the claim should be left - 
intact without prejudice to the. right of the Government to attack the validity of 
the claim at some future date. | 
— Itis therefore determined that the representations made ng the above-named 
‘mining claimant in the verified statement filed by him are accepted and that as 
“to the Block Head II Quartz Claim, described above, the proceedings prought 
by the Bureau of Land Management pursuant to Section 5 of the Act of J uly 


28, 1955 are hereby. terminated. . 
_ This decision does not determine the validity or. -non-validity of this claim, 
nor should it be so construed, 


On appeal ‘by the United States, the Dinectae stated that— 3 


The purpose of the hearing in this proceeding was solely to inquire and deter- 
mine whether the Block Head: II had been validated by discovery Pir to the 
date of the act. 

He then held that the Savane had abicned that no see 
had been made, that the contestee had not refuted the Government’s 
evidence and that as a result the claim was subject to the terms and 
limitations of section 4. _ : 

On appeal the claimant wotiends that the Director’s decision re- 
- quires the claimant to meet the degree and burden of proof required 
to obtain a patent, that this was not the policy stated at Congressional 
hearings considering the legislation, before and after its passage, and. 
that he had prepared for the hearing on the basis that less would be 
- necessary than an. pppncant for a patent would be required to bring 
forth. a . ce oe ore: 
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The first 3 issue, ‘then, i 1s ; whether the Director oreetlg: aoleea aed 
that a mining claim will be subj ect to section 4 unless the claimant can 
~ establish that he has’ made a valid discovery within the limits of his, 
claim just as’he ‘would be required to if. he. were resisting a contest. 
~~ brought. against his claim by the. United States as a result of an:ap- 


plication for patent, or of. a proceeding initiated by the United.States: 7 


to determine the validity: of his: claim. Section 5 (c) provides. that’ | 
the purpose of the hearing shall be “to determine the validity | and 
effectiveness of any right or title to, or interest. in or under such min-. © 
ing claim, which the mining claimant may. assert contrary to-or In.con- 


flict with the. limitations, and: restrictions specified: 1 in section: 4 of the. 4 


Act as to hereafter located unpatented mining claims * RIL Fy 
other words, the hearing shall determine whether the ‘claimant’ has 
any right, title, or interest in the vegetative surface resources, of the, | 
claim or the management, of its other. surface resources. ag 
_ How then does a mineral locator acquire such rights? — > 
Prior to patent a mineral locator can acquire a right, title: or in~ 
terest in the surface résources of a claim only if he has made a valid. 
| ‘discovery within the limits of the claim. In: a. recent case it was held: 
oR a. even. though a. location. has: been. inde: a mining claimant. acquires: ae 
| rights as against the United States until. he .makes..a discovery. Until that: 
time, he is a mere licensee or tenant at will. Upon, discovery, and: only :upon: 
. discovery, he acquires:as against the United States and all the world:an exclusive 
right. of possession’ to:the. claim. which is. ‘property: in the fullest sense of: the: 
word. United States v. Carlile, 67 I. D. ALT, 421 (1960) ; also Union Oil. Co. ve: 
si 249 U. S. 387, 3847. (1919) ; Cole Ve Ralph, 252 U.S. 286, 205. (1920). me 


— ‘Thus,‘to establish any right to the surface resources, a. tinier 
claimant must prove that he has made a discovery within the meaning: 
of the mining laws... Conversely, before it canbe. determined: under: 
the act of July 23, 1955, that the holder-of a.mining claim located be- 
fore the date of the a does not have any right. to the surface te 
sources, it must be proved that he. had not. prior to the, date of the act: 


made a valid discovery within the meaning of the. mining Jaws. -_ 


 ‘Onited. States v. Carlile, supra. It follows.that the Director. properly. 7 
held that: the claimant had to establish a valid discovery: within. the | 
limits of his claim in order to- prevail in the’ section 5 proceeding: 
A review of the legislative history. of the act of July 23, 1955, 
| demonstrates conclusively that the. ‘Congress. was aware that ‘the: act, 
would: require a claimant to Drove. a valid q Siasovery within the mean- 


oy we 


. Ue ven after sisteses but prior ig: patent, . a locator ies: a right to’ exclusive sh éadecttl? , 
of Jand. within the. claim,’ but. only: for the purpose. .of mining, and cannot: dispose: of. surface. . 
resources. not ‘necessary for mining. (United ‘States v. . Htcheverry, 230, E- (24 188. (10th: 
Cir. 1956). ae ee eo . uta 
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“mond B. Holbrook, one of the draftsmen of the measure, appearing on 
_ behalf of the American Mining Congress testified as follows: _ | 


Sen ATOR. BIBLE. You think that is all they can do in this adverse. proceeding, 
take the prospector’ s surface rights—only his surface rights—from him, even 
though he does not have a valid discovery ? 

Mr. Hoxsroox. I think it would be very unwise, Senator. if a man dia sie 
have any discovery, to contest. I would certainly advise my client not to. I. 
would be. disposed. to recommend that he file a waiver of any rights. “Because I . 
. would not want to place in issue the question of discovery. If I lost solely on 


the. grounds that I did not have an adequate discovery, I have made a record _ 


that would be available to others. 
SENATOR BrsteE. Of course, I think you and I are both familiar: engdens with 
| the mining law to know that there is a great divergence of opinion as to wha 
is a valid discovery. , 
Mr. Housgoor. That is correct. And if there was any aaeatton: of doubt, y 


"would ré¢ommend that he not place that matter in issue. Because I donot think 


he would be. hurt in any way; as I do not think people who locate claims in 
the future will be hurt. He has the right to use the surface for every use he 
needs to carry on his mining operations. And when he gets enon te he gels an. 
unlimited title. 
. SENATOR Biste. I understand that. But I am talking about the man. Wo is 
holding an open location, as so many thousands of prospectors. do throughout | 
the West. And of course, I am somewhat intrigued with the burden that it — 
puts upon. the small prospector to attempt to. defend himself before the admin- | 
_ istrative officer in the adverse proceeding under section. 5. pa is cence going 

to cost him money, is.it not? : 

Mr. Honprook. If he comes in and defends it. Of course, the only purpose. | 
of him defending it. would be to claim some resource in addition. id unos’ he 
claims for mining. ae ." 

, a ae, re ae ae er ee eae 

Senator BIBLe.. And it is your opinion that section 5 is clearly enough spelled | 
out that the only adverse rights that are affected are > surface rights, insofar as 
‘an open location is concerned? — 

Mr: Horsroox. Yes. Except-as to: the very point you raised, that the question 


of discovery may be placed in issue, and its indirect consetuence aad there! is 


no way.’ to avoid that, Senator. 
SENATOR BIntz. It seems to me it is in that very field that you might pe 
getting into considerable difficulty. I mean as to whether the prospector thinks 
he has a valid discovery and ‘the hearing officer thinks he does not. 
Mr: Hotsroox:: O. K.- If : that ‘is the, issue, I would recommend to my client 
that he not. contest it. be. 
SENATOR BIBLE. ‘Well, sir, if He does not eontest it, he would lose the cigtin? 
MR. HOLBROOK. No; he loses nothing. 
SENATOR BIBLE. Except surface rights. i. 
(Hearings, Committee on Interior and Insular Affairs, United States Senate, on 
 §..1718, 84th Congress, 1st Session, pp. 47, 48.) 


“This colloquy makes it plain that it was understood anor a Beer 


would have to prove a valid discovery to obtain a favorable oe 7 


on & section 5 hearing. | 
Similarly in the hearing held by the Si Beomniithes on Mines acrid 
Mining of the Conimittee on Interior and Insular Affairs, House of 
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Repeats: 85th Congress, on: the Administration re | Opastien : 
of Public Law 167 (the act of July 23, 1955), it was repeatedly stated © 
- that the issue in a section 5 hearing. will be whether a valid discovery 
has been made (pp. 29, 33, 36, at, =): The acai emchanges are 


ae - particularly illuminating 


Mr. THomMson. (Representative, Wyoming]. * * * But the fact is that Ee 


“ae make: the same findings. of fact in order. to take away his. surface rights that you _— 


“make in. order to take away his entire ae that you, are required. by law to . 


do that? 


Mr. HorrMan [Mineral Stal Officer, Bureau of rend Management]. oe is | 
correc _ . . ae 


x a0 * eee ae Oe ne een 2 * 0 


MR. Metoatr (Representative, Montana]. ‘The question has been ‘yaised: by noes 


some ‘of ‘the people in Montana: Are you ‘not applying a more rigorous ‘standard 
for the taking away of surface: rights than you wont¢ i you. contested. the 
. original: discovery? « 

Mr. Horrman.. Mr. Metcalf, there has not. been: a single hearing held under. 
Public Law.167. It is my personal view that it is no. greater or no less than the 
contest. proceedings under. the 1872 law to determine whether the mining 7 
claimant has aright to the surface. * * * _ 7 | 
Mr. BrapsHaw [Acting Associate Solicitor, Department of the Interior}. I 

think it is more than a personal view. I think it is a matter of law. We are 
bound: by the same: law in one case as to what constitutes. a _ valid claim as we 
are in the other. — “ 7 


"ok * * so , nr Wee ae 
Mr. Mrroatr, Ali it is required to prove is that there was.an original valid 


discovery: and: valid. location and recording and. continuation of assessments in 
order that they maintain their surface nen. (Pp. 39, 40. ) 


Thus it is patent that it was dade tage both before and after the 
passage of the.act. of July 28, 1955, that.a.mineral claimant would: 
have to demonstrate that he. had inde a valid discovery. on his claim 
to- retain the surface rights in a section 5 proceeding. 

Finally, the appellant alleges that he was surprised by the Peguite: 
ment.that he prove a valid discovery. Aside from the matters set out 
above, the notice of hearing itself stated that the United States would | 

offer evden. at the hearing to prove that a valid discovery had not: _ 

been made within the! limits: ‘of the claim. At the opening of the hear- — 

ing, ‘the examiner restated: this charge (Transcript 3, 4). Since the 

- glaimant raised no objection on either’ occasion, Phere 3 is no merit to. - 
his ‘belated. assertion that: her was: unaware of what 1 was required. of — 

| him at the. hearing: « Pe ee on | 7 

» Since the evidence woulda rit “support a resuelaaen that the anne 


| had made a-valid discovery within the limits of his claim, the Direc- 


tor’s holding that. the claim is. ee to ‘the Timitations: ~~ | 
restrictions of section 4 is-correct. 


- Therefore, pursuant co the authority delegated to the Solicitor by. - 
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~ the. Seecenes of. the. ineciar ee. “910. 2.9.4. (4) (a), Departmental 
Manual; 24 FR. 1348), the- decision: of the. Director of the Bureau of 
Land. Management 1S. affirmed. oe ee ee 


-Epwakp W. Pisiien, 3 
| Acting Solicitor. 


“JAMES K. TALLMAN ETAL? ~~ 
A-28504; A-28609, A-28619 
Decided September ie 1961 


Oil and. Gas Leases: ‘Lands Subject fo Wildlife. @ Refuges, and Projets : 
Withdrawals and Reservations: Effect of - : : - 


_ Public land withdr awn for the. protection of wildlife | is not thereby removed 
from the operation ot the‘Mineral Leasing Act and, in the absence-of ‘affirma- 
' tive action by the Department closing the area to oil: and gas leasing, offers 
to lease the land for ‘oil and gas purposes: may't be ao Ee ee: 
Oil and Gas Leases: Discretion to ‘Lease. | | ae Beata . 
: The - Secretary. -of ‘the Interior may, in. his ‘diseretion, refuse a iease’ land 
-- reserved for a particular purpose | but subject to leasing! under. the. Mineral 
Leasing Act where such leasing would be in¢ompatible with the purpose for, 
which the land i is reserved, 


Oil and Gas Leases::. Applications - ae a i ce 
Offers’ to lease: lands which were: at the fines of : fling open. £6: ‘ie filing af an 
offers are entitled: ‘to.-prior consideration over: offers filed: at a:‘later date, 
following an interim when ‘the area. was Closed to the filing 0 of such offers. 


| Oil and Gas ‘Leases: ‘Rentals _ er ea 
Offers to Jease lands in “Alaska ‘filed’ prior to atid pening on May g: 1958, are 

‘entitled to the benefit of section 10-6f the act:of J uly: 3, 1958; notwithstanding 
. the tach: et action. on. ‘Such | ofters: had -been. aiepeneet by; the > Department; 


APPEALS FROM THE. BUREAU OF LAND MANAGEMENT” 


James K. Tallman and others have appealed. to the Seovstary of the 
Interior from decisions of the Disector and the Acting: Director of the 
Bureau of. Land Management. affirming. decisions’ ofthe Anchorage; 
Alaska, land office in rejecting their. offers, fled on or after August 14, 
~1958,:to lease for: o11 and gas: purposes: lands. within the _ Kenai 
National Moose Range on: the. Kenai Peninsula, Alaska,.pursuant-to 
section 17 of the Mineral Leasing Act, -as amended. (30°U.S,C., 1958 
—ed., sec: 226).. The offers. were rejected: because they: conflicted with 
ieee issued during the: fall of 1958,. based.on offers. filed. on .various 
dates between : October. 15, 1954,. gad. J anuary, 28, 1955......)/ re, 2. 
~The appellants contend: ‘that the leases‘ based on the prior. + offers are - 

null and ‘void because the lands were not.open for: the filing:of offers _ 
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wilen nes Gffers were ‘filed. ‘They contend that they, the apedlent | 


. are the first qualified applicants for the lands. They contend, ‘further, : 


that the prior offers, having been. suspended, were not | “pending” 


- offers. within the meaning of section 10 of the act of J uly. 3, 1958 -- 


(72 Stat. 322, 324), amending section 22 of the Mineral Leasing Act 
(30 U.S.C, 1958 ed., sec. 251), and that: it was error to have issued. 
those pees at a rental ot 25 cents per acre for the first. he of the 
- leases. 

The Moose ee was ote on Deeks 16, 1941, by Bxecu- 
tive Order No. 8979 (6 F.R. 647 1). The lands deser hed in the order 
were, “for the purpose of protecting the natural breeding and feeding 
range. of the ‘giant Kenai: moose of the Kenai Peninsula, Alaska, 
we aaa withdrawn and reserved | for the use of the. Department of. 
the Interior and the Alaska Game Commission as a, refuge and breed: 
-ing ground; for moose. > . 
The order provides, with ragpect | & a ines part of the es that : 


- those lands shall not be subject to settlement, location, sale, or entry _ 


or other disposition under any of the public land laws applicable to 


| Alaska or for classification or use under enumerated laws applicable | 


only t to Alaska.1 Small portions of the Range were. left. available for 
; settlement, location, sale, or entry, with the proviso that those lands. 
were to be classified. ‘Those lands classified as not suitable for settle- s 
ment were no longer t to be available for that purpose? i 
The establishment of the Range did not have the effect of: removing 
the lands therein from the. operation of the Mineral ‘Leasing Act (30 
—US.C., 1958 ed., sec. 181 e¢ seg.). This is so because nothing in the 
withdrawal specifically excludes those lands from the scope. of the 
act. While such lands are open for leasing under the terms of the 
Mineral Leasing Act in the sense that offers to lease such lands may 
be filed, the Secretary. of the Interior. may, in the exercise of the 
diseretion: vested in him by the act; refuse to’ issue leases ‘covering: 
such reserved areas where the mineral development. of the lands might 
seriously. impair or destroy the purposes for which the lands are 
reserved. West Central Corporation, A-28523 (February 2, 1961); 
Noel Peuscher et ab, 62 1. vy: 210 PP) foe mate 49: ie D. 625 
(1998).3 
_ Thus: unless s some. “action taken after the > Range was established 


BS ta ‘All of the prior ~ aiteks| involved in. ieee. aapeals except those 3 in confiiet with the » Cople 

offer . (Anchorage 045178) cover lands in this category. 

_.2/Phe prior offers in. eonflict with Pape 8. offer cover Jana left available for settlement, 

- location, sale ‘or entry... ss 
-3That the. Secretary’ 3. diseretion: in- “tha. sitter: Of. ‘ie teasing of: age: gahieer to. thé: ae 


eration. of..the: Mineral, Leasing. Act. remains. unimpaired,. notwithstanding . the. material. T@s- 


- vision, of that act in 1946, has- recently. been affirmed by the United States Court of Appeals, 
_ District of Columbia CECH: in Hatey v. Seaton, 281.F. 2d 620..625 rEteO)s. 
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and before these prior offers were Aled: closed the land Cbvened: by 
those offers to the filing. of oil and gas lease. offers, there was no 
prohibition against. the filing of these: prior offers ss 
‘The only action taken by the Department with respect to lands , 
eed for the protection of wildlife, but otherwise available for — 
leasing subject to such requirements as might be imposed for the 
protection and use of the lands for the purposes for which they. were 
reserved (43 CFR 191.5; 43 ‘CFR. 192.9), was the suspension, on 
| August, 31, 1953, of nation’ on all pending offers for oil and gas leases — 
covering lands within wildlife refuges. This suspension was put into — 
- effect because of a study then in progress by the Department to de- 
termine whether there should be a revision in the policy of leasing : 
‘such lands. That suspension did not. prohibit: the filing of offers to 
lease such lands but merely ordered the managers of the various land 
offices not to issue leases on refuge lands. Although that suspension 
was in effect when the offers in conflict with the appellants’ offers 
were filed, it, cannot be said that the lands covered by those’ offers 
were not open to the filing of such offers on the 1 various dates 0 on n which 


| those offers were filed. | tf : 

‘The. appellants have not pointed to, and I ami not aware of, any 
action taken by the Department subsequent to the filing of the offers: 
in 1954 and 1955 which would have required the rejection of those | 


offers. | 
The regulation (43. GFR 192. 2.9) relating to the leasing for Si com 

gas purposes of lands set. aside for the ‘protection’ of wildlife was 
amended on December 2, 1955. (20 F.R. 9009) , to make certain of 
those areas unavailable for leasing under the. terms of the Mineral 
‘Leasing Act, to provide that leases would be issued covering cértain 
: een designated areas ony npon the approval of complete : and 


“4 Appellants: contend that Public tnd Order 487 of June 16, 1948 (13 E.R. 3462), 
Public Land Order 1212 of September..9, 1955 (20 F. R. 6795), and ‘an amendment: thereof 
on. ‘October 14, 1955 (20 E.R, 7904), indicate. an intention on the part. of the Department . 
not. to open’ the Range, or at least. that part of. the. Range- affected: by ‘Public Land Order 
487, to mineral: leasing | applications. . Only - the land: involved-in the Coyle: offer was af- 
fected by: Public Land Order 487. That order- temporarily withdrew’ certain .land-in the 
Range, including the land covered by prior offers. in conflict with the Coyle offer, which 
had . .theretofore been available for settlement, location, sale,.or entry, from. such settle-" 
ment, location, sale or entry and reser ved the land for classification, examination, and in 
aid of proposed legislation. - The order provided that it took precedence over but did not 
modify the reservation for. the. Moose Range. However,.. Public Land Order: 487 did not 
withdraw the land affected thereby from the operation of the Mineral Leasing Act or close 
‘that land to the filing of oil and-gas lease applications any more than Executive Order 
No. 8979 did. The prior offers in: conmice wih ane pial offer " were filed while Publie 
Land Order 487 was in effect. 

Public Land: Order 1212 revoked Publie Tiand Order 487 ‘and ppeiel: the lands § for ac- 
‘quisition under specified laws and subject to the conditions set forth therein. -Although 
’ Public Land Order 1212, as first published, appeared to delay ‘the opening of the ‘lands 
affected thereby. to. mineral leasing, the amendment: of .the order, deleting. the language 
referring : to mineral leasing, anaes it feca that ee ‘order was: intended to have no- su 


7 effect. 
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| detailed operating programs for those areas, and to set. forth the i. 
~ conditions which must be expressed in any ie issued covering the 
balance of the lands set aside as wildlife refuges. Although. that — 


“amendment set forth the determination that only those areas desig- _ 


nated in Appendix A thereto would no longer be available for oil and 
ae gas leasing,® the suspension on the issuance of leases on lands remain- | 
ing open to leasing was reimposed early in 1956. ua | 
_. On January 8, 1958, the regulation was again amended. (28 FR. 
207 ; 43 CFR, 1959 Supp. , 192.9). That regulation defines the various a 
types of lands covered thereby, ee Alaska wildlife pee . 
_ which are: ; uae | ae a 
areas in. Alaska sented - a sithicawal of public lands. for ne aanagenent of 
natural wildlife resources. and administered by t the. United. States viet and. Wild- . 
life Service. . (Bee. 192. O(a) (4). i , | 
~The regulation. then sets forth the lec policy, pore one 
which will be followed with respect to the various categories of the 
areas defined. In so far as the regulation is pertinent to the present 
appeals, it provides that as to the Alaska wildlife areas (into which | 
the Range naturally falls). representatives of the Bureau of Land : 
Managemerit and the United States Fish and Wildlife Service would 
confer for the purpose of entering into an agreement specifying those 
lands which shall not be subject - to oil. and. gas leasing but that no 
such agreement would be effective until approved by the. Secretary of 
the Interior (sec. 192.9 (b). (3)) 3 that those lands ‘not closed to leasing: 
‘would be subject to lease on the imposition of stipulations. agreed upon 
by the-two aforementioned agencies of the Department” (sec. 192.9 
(b) (4)) ;.that the agreements referred to in sec. 192. 9(b) (3) shall be 
published in- the Federal Register and shall contain a description of 
_ the lands affected thereby which are not subj ect to oil and gas leasing » 


= together with a statement of the stipulations agreed upon for. inclu- 


- sion in leases covering lands which shall remain available for leasing, | 
to insure that all operations under such leases shall be carried:out in 
such. manner as. will result:in the minimum: of damage to wildlife: ‘re- 
sources; that the agreements, as. supplemented by -maps: or-plats: spe- 
cifically. delineating. the lands, will be. filed 3 in . the, eppropmiate, | land 
office, and that: 


. Lease offers for such ‘lands will rot ‘be sereetee tor “fling't until the ‘tenth. Aas. | 
after the agreements and. supplemental maps or al are noted on. the . land 
office records. (Sec. 192. 9( c).) | 7 : 


Finally, the re culation provides: 


2 All pending. offers: or aeplicetony heretofore 1 filed. for oil and gas | leases: cover- 


wth, 


“23 being unavailable | for leasing. 
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ing. ie a Alaska wildlife areas, will, continue to be suspended until the agree- 
ments: referred to in paragraph i 2) (3) of this section shall have. been le - 
ee 192.9(4). }s nS | 


Thus it was not until the oil and’ oas ee Sadilatone oar 


ah amended on January 8, 1958, that. the Kenai National Moose Range 


“was closed to the filing of oil and gas lease offers and the amendment | 
specifically preserved the priorities of all pending offers. - a 
- On August 2, 1958, a notice dated July 24, 1958, that an re : 


had been ‘corisummnated: classifying lands ae the Kenai Range __ 


as to their availability for’ oil and ‘gas leasing purposes, was pub-: 
lished in the Federal Register (23 F.R. 5883). There the Secretary 
designated those lands within the Range closed to oil and gas leasing. — 
The - remaining lands, including all lands- involved in the present. 


| appeals, were again made subject to the filing of oil and gas lease - - 
offers in accordance with the provisions of the Mineral Leasing Act; 


the regulations in 43 OFR, oe 192, and the ae of the naties 
The notice: specifically stated: ah Ect 
Offers to lease covering any of these lands which have been pending and upon 
which action was suspended in accordance with the regulation 43 CFR means 
will now: be acted upon and adjudicated in accordance with the regulations. © 
- "Phe notice further provided that lease offers for lands which ee | 
not been éxcluded’ from leasing will not be accepted for filing until 
the tenth day after the agreement and map are noted on the records. 
of the land office and that all lease offers filed in that office on that . 
day’ and for. ten days thereafter would be treated as having been 
filed ‘simultaneously. | = 7 
The agreement ‘and the: imap ‘were ‘noted on the te cenaue innid 
office records on August 4, 1958, and’ it was within ‘the ten- day 
period following August ta 1958, ‘that the appellants’ offers were 
filed. The appellants were on tidtice at the time they filed their offers 
that if there were offers’ pending: covering the lands: inclided in’ 
their offers those offers would receive priority of consideration under 
that. regulation: in Part’ 192 which prohibits the issuance of an oil - 
and gas. leasé before the final action: has been taken ‘on any prior 
offer ‘to. lease the land (48 OFR: 192.42 (m) ), under the specific pro- 
visions of ‘the J: anuary’ 8, 1958; amendment of 43: CFR’ 1929, and 
under the specific terms of the notice making a portion of the lands 
| within the™ oiclapiee uote ee ee sehae ieee ‘for: oil and 
gas Jeasing. 8 : aa 
In the eee it was pr oper to have issued leases s based on 


the pending offers, all else being regular: « ” 
~: ‘Phe-point: raised :by the appellants as to aie the javeos a es 


on the: pending offers were properly issued at.a rental of twenty- -five. 


| cents® “per” acre’ ‘for the first’ Te ‘of. the. lease terms requires little 


258) JAMES. K.: TALLMAN BEAGLE 20 2 26L. 
#., . ae September 1, 1961 _ io. 
discus “The appellants belabor the difference between a sus- 
pended offer and a pending offer. They argue that the twenty-five 
cent rental applies only to those offers which ‘were pending beéause 
- the land office had not had the opportunity to process such offers _ 
and that it cannot be applied to those offers on. L which the land office | 
had been directed to take no action. — : 
-. The act makes no such distinction. Under the provisions of the 
Mineral Leasing Act in effect when the prior offers were filed non-— 
-— competitive leases were: conditioned ee the payment of. advance 
ever, section 22. of the act, known as the Allegka, Oil Proviso, authorized 
_ -the Secretary of the Interior to fix the rental covering néncompetitive 


eases in Alaska and authorized:him, in his discretion, to waive the 


-payment of any rental for the first ee years of any Bach leases. By 
regulation, the Secretary had fixed the rental of noncompetitive leases 
covering lands in. the continental United. States at fifty cents per:acre 
for the first lease year and had fixed the rental on noncompetitive 
‘leases covering lands. in Alaska -at twenty-five cents per acre 
(43 CFR 192.80). Section 10 of the act.of July 3, 1958, amended sec- 
tion 22 of the Mineral Leasing Act to provide: 


* * * That the annual lease rentals for lands in the. Territory of Alaska not 
within any known geological structure of a. producing oil or gas ‘field and .the 
Yoyalty payments from production of oil or gas sold or removed from such 
lands shall be identical with those prescribed. for such feases covering similar 
lands in the States. of the United States, except that leases which may issue | 
‘pursuant to applications or offers to lease such lands, which applications or offers 
were filed prior to and were pending on. May 3, 1958, shall require the payment 
-of twenty-five cents per acre as lease rental for the first year of such. leases ; 

-but the aforesaid exception shall not apply in any way to royalties to be required 
under léases which may issue pursuant. to offers or applications filed prior to 
May 8, 1958, * * * : 


The offers on nek the jones questioned i in these a pacales were. ibsad 
were “filed prior to and were pending on May 3, 1958.” Thus they 


~ meet the test of the statute. The fact. that action on those offers was 


suspended by the Department did not deprive the offers of their status 


as pending offers and it cannot GepEve the offerors of the benefits of | 


| the. statute. _ 
| Accordingly, it was not error to have iad the leases at a rental 
of twenty-five cents per acre for the first lease year. : 
Therefore, pursuant to the authority delegated to the Saliciter by 
the Secretary of the Interior (sec. 210.2.2A(4)(a), Departmental 
Manual; 24 F.R. 1348), the decisions of the Director and the enous 
: Director 0 of the Bureau, of Land oe are affirmed. : 


- Epwanp Ww. Fistier,- * 
Deputy Solinitor 
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ESTATE OF MRS. J ACK BOWSTRING OR BONEASHEAK OR PONE PAUSE 
| | _EKE UNALLOTTED RED LAKE CHIPPEWA INDIAN 


TA-1250. Decided September i, 1961: 


‘Indie, Lands: Descent: and . Distribution: Generally Rules of. Practice: 

- Appeals: Timely Filing — 

A petition for. the reopening of an ‘Indian heirship proceeding more. thei 
sixteen’ years. after the Department determined . the heirs of. the Indian — 
decedent must be denied’ on the ground it was not submitted within the 
‘period of time Recor: ‘in the: Repo taentay probate Peenlations : 


_ APPEAT. FROM AN EXAMINER OF INHERITANCE. 


ae ennie Whitefeather, Redby, Minnesota, has appealed to the Sec- 
_ retary of the Interior from a decision of an Examiner of Inheritance, 
dated February 16, 1961, denying her petition for rehearing or reopen- | 


ing, filed ‘in the matter of the estate of Mrs. Jack. Bowstring or 


: Boneasheak or Pone aush ie. deceased unallotted Red Lake ets 
Indian. 7 | 
The heirs of the. ots ietedent were deistninell — the Acting 
- Commissioner of Indian Affairs on November 22, 1944.7 On April 
7, 1960 (4612-60), the original order of November 22, 1944 was — 


th modified by an Examiner of Inheritance solely for the purpose of in- 


cluding omitted property asa part of the estate. This modification 
did not affect the original order, in so far as the determination of — 
decedent’s heirs and their respective shares are concerned. Neither 


did the modification have any effect of tolling any period of limita- 


tions during which. objections might. have been. received. against the 
; original decision, including the determination of heirs made therein. 
On February 7, 1961; the above appellant filed an instrument styled 

“Petition for reheariiig, ” alleging that the determination of heirs in the 


| present case is erroneous, and that it omitted two of decedent’s kin, 


now deceased, who - were living at the time of Mrs. J ack Bowstring’ S 
| death i in 1936. 

The Examiner i In his section of Rebniny 16, 1961 on appellant's pe- — 
‘tition, referred to that document: as a petition to reopen, and based his 
denial of the petition to reopen on that portion of the Departmental 
probate regulations which fixes a time limitation of three years from. 
the date of the decision complained of in which petitions to reopen the 
probate of Indian estates must be filed. The petition in question was — 
not filéd until more than 16 years after the heirs of the ardent had 
3 been determined. | | | 


1 At that time the authority ‘to determine lisice to restéleted Indian sa taiben had ‘been 
_ delegated to the Commissioner of Indian ‘Affairs, under eesule tous approved December 1%, 
1943 (25 CFR, 1943 Supp., 81.0 (g)). a , 
' 225 CHR 15.18 (1958 ed.). 


meeps ESTATE OF MRS. BOWSTRING = «263 
; SS September: 11, 1961 OT 
This Department's position in. matters of this kind ie heen en i 

the subject of a. number. of decisions declining to reopen decided cases 

; after the lapse of many years. For. instance, in the Department’s de- 

cision on the estate of. Abel Gravelle, ‘deceased Flathead allottee No. 

1886, petition to reopen the estate fifteen years after the heirs of the 

decedent had: been determined was denied, and the Department re-:_ 
fused to waive the time limitations prescribed in the regulations for | 
the reopening of Indian estates, stating :. : 


The public interest. requires that. proceedings relating to the niobate: of. Indian 
estates be brought | to a final: conclusion some time in order that the property 


rights of the heirs or devisees may be stabilized. Bae is for this reason ‘that the. - 


departmental regulations have prescribed, and now prescribe, a maximum 

_- period within which pel none for the RECESS of Indian pechate. proceso me: 
may be filed.* i | . ; ae 

a Those provisions in: the probate eoulations which’ give. repose to 

. decided matters of long standing have a particularly salutary effectin _ 

‘situations such as the present. The record discloses that disposition 


has been made of a portion of the above decedent’s property, and that 


a fee patent has been requested for the remainder of the estate. Action | 
on the fee patent. application has been withheld pending ee con- | 
| sideration. of the present appeal. | | 

Therefore, pursuant to the authority delegated to the Solicitor by 

the Secretary of the Interior. (Sec. 210.2.2A (3) (a), Departmental - 

Manual, 24 F.R. 1348), the order of the Examiner of Inheritance, 
| denying oppellant’s petition, Is affirmed, and the appeal is dismissed. - 


- Epwarp Ww. Frisuer, | 
| ae Solicitor, 


es PROPOSED CONTRACT WITH THE COACHELLA. VALLEY ‘aie 
WATER DISTRICT FOR REHABILITATION AND BETTERMENT 
WORK, COACHELLA DIVISION, ALL-AMERICAN aad ee . 


Bureau of Reclaviation: Rehabilitation. and Betterment 
Work undertaken. pursuant to the Rehabilitation and. Betterment Act: of Octo: 
ber, 7, 1949 (63. Stat. 724) is. to provide a means whereby such. work in 
_ the nature of deferred. maintenance can be financed over an extended 
period and not as an annual operation: and maintenance charge. The: 
work is usually of a type that does not provide substantial additional 
water or provide for irrigation of substantial areas of new lands. 


Bureau of ‘Reclamation: Rehabilitation and Betterment - | 
A regulating reservoir constructed for the purpose of improving operations of 
the. irrigation arse is a facility associated ‘with operation and main- 


" sTA-7, decided April 14, 1952. Dep ue | Rat as a ae Sa, Bee 
4See also Estate of Smoky Jim, I TA-148 (June 20, 1955) ; Estate of Blue Bug, TA-174 
(June 20, 1955). : als ys Cae tea 
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tenance, and would Tot be considered in “the nature of supplemental, con- 
es struction. oe = - | 


Bureau of Réclaniation® Rehabilitation and Betterment: 


~The fact that such regulating reservoir could have been included in ‘the works oe 


originally constructed does not rule it out as: proper work undertaken 
as deferred maintenance . Daten to the Rehabilitation and Betterment 


M3662L0000 | September 18, 1961 


To: THE ne or THE Lyrentor. 


” Subject : Proposed Contract with the Coachella Valley County Water Dis- 
— trict for Rehabilitation and Betterment Work, Coachella Division, 
All-American Canal System + os 
‘The Under Secretary’s memorandum of si aly 1 12 peterred to a. ques- 
tion raised at a hearing before the Senate Interior and Insular Affairs 
Committee on June 29, 1961, concerning the proposal for rehabilita- 
tion of works of the (eaaceelia Valley County Water. District. The 
question that was raised was whether the work proposed was author- 
ized in accordance with. the provisions of the Rehabilitation and 


Betterment Act of October 7, 1949 (63 Stat. 724), with particular ref- 


erence to the construction of a 3500 acre-foot regulating reservoir. 
_ ‘This was considered by our office at the time we reviewed the proposed 
contract and we then. concluded that the works came within the. scope. 
of that Act. — _ ee | ss a 
~. We have again. ae all of the work: ee pueean to. the / 
on of the Bureau of Reclamation dated February 1961 which ac-_ 
companied the transmittal to the Congressional Committees. we re- 
affirm our earlier conclusion... | 

The Rehabilitation and Betterment Act defines “rehabilitation ma 
betterment” as “maintenance including replacements, which cannot 
‘be financed currently, as otherwise contemplated by the Federal recla- 
mation laws in the case of operation aud maintenance costs, but shall . 

-not include construction, the costs of which are returnable * * * 

through construction charges, as that term 1s defined i m section 2 ( d) 
ofthe Reclamation Project Act of 1939.” | 

The purpose of the Act is to provide. a peeuesbin’ means of repay- 
ment of the costs of major rehabilitation and maintenance programs 
which cannot be met currently as is the usual requirement for operation 
and maintenance under the Federal reclamation laws. The Act was. 
_ designed to ease repayment problems in order to make it possible to _ 

1 Most of the work proposed provides for control of. water movement ‘under an operation — 

and maintenance program, elimination of moss and protection of works through construc- 


tion of dikes. As to this work, there appears to be no question that it is of the type that 
is usually undertaken by the Bureau of Reclamation pursuant to the Rehabilitation and . 


Betterment Act of 1949. 


iin cia; COACHELLA VALLEY WATER DISTRICT 265 
> September 18, f00Ey. — 


inaintain Federal pclae uecon projects in normal operating condition 


3 and: to incorporate into: such projects modifications considered desit- _ 


able‘on the basis of advances in engineering knowledge and techniques. 
‘The Rehabilitation and Betterment Act. is, therefore, a remedial meas- 
ure and comes within that class of statutes which ‘are to be construed 
beat liberally, rather than nar aTOW]Y, in order to” accomplish ‘their 
| aed oe 7 
Cri iteria L used idministtitively for considering work pur suant to the 
and no’ additional water supply would be furnished. Using this-a as a a 
first’ premise ordinarily serves to distinguish the work from: what. | 
2 would be called supplemental construction for the purpose of provid- 
ing additional water or for serving additional lands. - ft: 
~The regulating reservoir proposed. under the Coachella work pro- 7 


, gram does not contemplate the furnishing of additional water orserv- 


ing additional lands, but is primarily the facility that will prevent = 
the district from wasting water unnecessarily in the operation of the 
canal and distribution system. Because of the length of the system 


for delivery of water, both in the channel of the Colorado River: after 


5 its release from Hoover Dam and after it is diverted at Imperial 
Dam into the All-American Canal, changes in the pattern of orders — 


for water delivery: often result in having a larger supply of water . 


available that can’ be utilized on the lands. This requires the district to. 
waste the water out of the system. Thus the regulating reservoir is | 
_ designed to avoid wastage of water by enabling a higher degree of 


| _ operational control. In the water short West, the saving of water is. 


always desirable. In the context of a water supply dependent. upon. 


the Colorado River, practicable means of avoiding water waste in pro- 


ject operations are more than merely desirable, they must. be con- 
‘sidered a necessity. — : = 
_ A review of past Rehabilitation and Betterment Contracts antec 
into by the Department discloses one other case in which a somewhat. 
similar reservoir was included. The Contract of June 15, 1958, with 
_ the South Ogden Conservancy District in Utah, covered the construc- 
tion of four miles of coated steel and concrete pipe and also for the 


_ construction of a concrete lined equalizing reservoir with a capacity of 


11.5 acre-feet. This reservoir was constructed for the purpose of per- 
mitting orderly deliveries of water to this small system and also for 


. the purpose of eliminating the wasting of water when delivery orders. 


- would be changed, This case 1s sunilag and varies only as to size. . 
~ There the project covers only some 3,259 acres of land with a very 
, small papel eae Coachella, on the other hand, is served through | 


2 | United States v. Routlionn Pacific R. Co., 184 U.S. 49: United. States ve ‘Oemraae An- 
. thracite Co., 225 U. S. 219); i i v. 0*Connor, 191. U.8. 237. 
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— the All American and Coachella Branch Canals, 159 iniles | in length, 
with an allocated capacity | of 1,500 c.f. to serve an area of 68,000 
acres. Obviously, project works 1 must of a size ene oe to ‘the 
particular need. | | 

_ Another case, and one eich difasteates the broad scope. ae has 


at times been given to the Rehabilitation and Betterment Act, isthe ~~ 


work done under the Act for the Medford and Rogue River Valley at 
Irrigation Districts. These two Districts were not Federal reclama- 
tion projects and, therefore, were brought under the Rehabilitation 
and Betterment Act by a special Act of Congress, the Act of Au- 
“gust 20, 1954 (68 Stat. 7 52)... The work. involved was to rehabilitate 
their systems. solely for the purpose of making them. capable of ac- 
‘cepting and. using 9, ,000 acre-feet. of additional water that was to be 
furnished from the Rogue River proj ect, with the result. that some’ 
additional lands were to be irrigated. The presentation to Congress 
by the Department shows that the work was considered to be of the . 
type falling under the Rehabilitation, and Betterment Act, and. that 
Congressional authorization was needed not because of the type of 
work, but because the Districts would not otherwise be eligible since 
they were not a Federal reclamation project: There i is No indication 
that the Congress considered that it was doing anything more in 7 
_ passing the authorizing legislation than. enabling the two Districts to 
_be treated as a Federal reclamation project for work considered to be. 
within the scope of the Rehabilitation and Betterment Act. Thus, . 
with Congressional concurrence, the Act has been considered as cover- 
ing. not merely a case like that of the Coachella equalizing reservoir. 
which involves prevention of waste of water, but one which involves — 
the provision of an added water supply. and the Ee of irrigated 
lands. _ 
Nampa ae Wein Irrigation Distriok Vv. Bond, 268 U.S. 60. 


“ (1925) removes any doubt that work of the nature of that here under ~ 


: consideration may properly be classed as. maintenance rather. than as 


- construction. | 
That case involved the Beis Federal Reclamation Project. The | 
plaintiff district was a part of that. project representing the land- 


owners within the district boundaries. “A drainage system had been 


| constructed as a part of the original undertaking and the costs in- 
cluded in the construction charges allocated to the lands within the 
district. Later, a need for additional drainage developed and the 
Secretary of the Interior authorized the construction of this. addi- | 
tional drainage, the cost being assessed to the landowners as an op- _ 
eration and maintenance charge. The irrigation district contended — 
that this was additional construction and that it could not be charged 
for this: work as an ‘operation and maintenance charge and | brought : 


263] on te, BES COACHELLA VALLEY WATER DISTRICT a, “ 26T 2 
er a en September 13, 1961 ag “aa ee 


suit to compel the Government to- deliver. ‘water » onwiihemnding: the : 
District’s refusal to collect .and pay the charge for. the work... The > 
< District. Court, the Circuit Court of ‘Appeals and the Supreme Court 
held that. the work was: properly chargeable as Aang and main- - 
tenance. The Supreme Court: said (268° U. Ss. 50, 53) 2 


Expenditures necessary to. construct an irrigation system and ‘put it in. eaten 
. to furnish and properly. to distribute a. supply. of water: are. chargeable: to - con- 
struction ; but, when. the irrigation. system. is. completed, expenditures. made to 
‘maintain it as.an efficient going concern and: to operate it effectively. to the end 
‘for which it was designed,. are,, at least. generally, maintenance. and. operating 
expenses. The. expenditure in question was not. for. extensions. to. new lands 
or for: ‘changes in or additions to the system made necessary by. faulty original 
. construction in violation of contractual or statutory. obligations, Twin Falls Co. 
We Caldwell, 272-Fed. 356, 359; 266 U.S. 85, but was for the purpose of over-_ 
coming: injurious consequences arising. from the. normal: and. ordinary operation 


. Of the. completed. plant, which, so. far. as. appears, was. itself well. constructed. 


The fact. that the need of drainage. for. the district. lands, already. existing or 
foreseen, had been supplied and the cost thereof charged to all. the water users _ 
as a part of. the. original construction, by no means ‘compels the conclusion that 
oan expenditure of the same character, ‘the necessity for which subsequently de- 

veloped as an incident of operation, is nota proper operating charge. The same. 


—_ kind of work under one set of facts may be chargeable to construction and. under ge 


a different set. of facts may be chargeable to maintenance and operation. _ (The _ 
emphasis is by the Court. ) . : 


- Even more instructive as to the sweep to be aoe the term ‘ toe s. 
7 te and maintenance” are the remarks of: J ndge Dietrich inthe 


“e District | Court’s opinion in this case: 


There i is the further contention that this is ‘not a proper charge for “operation and | 
maintenance.” : These terms.are found. both. in the. Reclamation Act, as amended, 
and the contract between the plaintif€ district and the United States. They. are 


of elastic: and often indefinite import. In» systems of accounting, especially of. 


public service corporations, what: should. be entered as. capital. or construction, 
and what as. operation and maintenance,’ is not infrequently a question | of great | 
difficulty, . and :is sometimes susceptible of only an arbitrary answer. If in 
strictness we undertake to apply. the narrow view advanced by the plaintif that 
the maintenance of an irrigation system is. accomplished by. “merely maintaining 
the status quo” of the physical plant, we are soon driven to absurdities. If a. 
wooden headgate rots out, we could not replace it with one of concrete, though 
satisfied that in the long- run it would be economy so to do. If there turns out- 
‘to be excessive seepage in a section of. the canal, it cannot be: prevented: by 
puddling or otherwise treating the canal to prevent waste, for that would be 
to change the status quo. If there is a break in the earth bank of the main 
canal on a hillside, however great the danger of a repetition of the break, and | 
however prudent it. would be to reinforce the earth with a concrete lining, thus . 
insuring against future disaster, such a course would be to alter the status quo, 
and therefore could not be followed without putting into motion the complicated 
machinery required for raising money for new construction work. - Tllustra- 
7 tions without number of the inadequacy and impracticability of such a view 
will readily ¢ occur to any one who has observed the eee con of a large irriga- 
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tion system, either. at close range. or ton a distance, The government. has. 
fixed the construction: ‘charge upon ‘this system, under’ the law, and it” cannot now 


add. to-it’ without the. consent of a: “majority of ‘all of ‘the water users. Tf, “in 


the. management of.this: great: system, ‘with its hundreds of. miles -of canals, ‘its 
dams: and gates, and. a multitude of devices: for. diverting, impounding, carrying, 
and. distributing water, At cannot, in. an: intelligent way provide for new. condi- 
tions, or in the light. of experience make new ‘and ‘better provision for old con- 
ditions, by charging the reasonable expense thereof to maintenance and operation, 
the value and efficiency:of the system’ would be’ greatly impaired. Surely such 
a result could not have been intended by: Congress, or: by the parties. to thé: con- 
tract: here involved. The terms “maintenance” and “operation” must have been 
used in a broader sense—a meaning perhaps not susceptible to precise and: eom- 
prehensive definition, -but none the less well understood. - (283 Fed. 569, ST1-972) 


~The ‘same reasoning applies to the question herein presented as 
to. the regulating reservoir and leads to. the conclusion. that while 
it could have been constructed as a part of the original construction 
and. the costs. charged as a construction charge, it is entirely appro- 


priate to build ‘it as an operating facility with the costs charged’ as 


operation and maintenance and thus eligible for. repayment. under | 
the provisions of the Rehabilitation and Betterment Act. - | | 
That to some degree “potential inadequacies” in. the Coachella sys- 
tem. were recognized. at the time of original -construction,’ does not, 
in my opinion, diminish ‘the authority of the Secretary to determiné 
that the work is properly maintenance, constriction having been 
completed under the repayment contracts. Whether the regulating 
reservoir is in the category of an originally recognized | deficiency 
is not clear. In any event, however, the Secretary has discretion 
to determine the extent to which project facilities of a nature. which 
do not themselves significantly add to the size of the project: will be 
included as original construction or be left for later provision when 
the project. is m.an operating: stage. | . Consideration of cost limita- 
tion may be legitimately taken into account in arriving at such a 
decision. Particularly is this true ina, case: such as the one here 
presented where the need for the regulating reservoir was not critical 
until the project lands approached full development and when the — 
seriousness of the problem. could not have been foreseen at the time — 
of original construction in the absence of advance Jmowledge of the 
exact: seroppine pee and k prastieess ar = ve | 


- Frank J. Barry, 
| ‘A olicitor. 


3 See Commissioner’ Ss memorandum to Secretary: ae May 22, transmitting. the rehabill- 


tation and betterment proposal. 
'4See the Coachella rehabilitation and betterment program Saport of the Bureau of 


Reclamation, dated February 1961, pages 4-6. 
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RANDOLPH RITCHEY v. CLIFTON 0. MYLL AND MARY E. KINDY 
A-28649 | Deoidled September @ ay, 196L 


Rules of Practice: ‘Private Contests: oie : ae 7 | 
a A contest complaint ‘which. alleges | as a ground for bontest the fact: ‘that edhe. 

: entryman has failed’to file timely final proof is properly dismissed because 
- that reason is shown upon the records of the Bureau of Land Management | 
“-and:a contest must be based upon a reason 2 not | so’ shown. ree 


Rules’ of Practice: Private Contests ae 
- Under departmental regulations governing private contests, a contest. charge 
oa which is’ defective because it. offers as. a ground for the contest: only ao 
-. reason shown upon. the records of the Bureau of Land Management is not 
' cured by. the allegation. that extrinsic facts are necessary to prove the correct- 
ness of the charge where the extrinsic facts % are not set out as ‘grounds for 
: the contest. . 


7 Applications and Entries: Guia aeaeary, of the Interior =e 

The Secretary, of the Interior (or his delegate) has authority to suspend 
; desert land or other entries: when he considers the. cireumstances to warrant 
am such action. | 


APPEAL FROM THE BUREAU oF LAND MANAGEMENT 


~ Randolph: Ritéhey has appealed ‘to the Secretary of the Interior 


from a decision dated August 8, 1960, of the Director of the Bureau: 


of Land Management. which affirmed the ‘dismissal of a contest initi- ' 
ated by. him against ‘desert land entry Los Angeles 039478 on. the 
ground that the reason alleged by Ritchey . as the basis for having 
the entry canceled was disclosed. by the records of the Bureau of 
Land Management... oe i 
A desert. land entry. (43 US... 1988 ae sec. Ba et ei). was 
| allowed to Mrs. May: E. Patton on June 2, 1917.. It appears. that 
the entrywoman. filed the required annual proofs, but having failed - 
- to irrigate the land, she applied for and. was granted several exten- 
sions of time, the. last, running to. June 2, 1930, in which to submit 
final - proof, which: otherwise would: have been due within four years 
from the date of entry. Jd., sec.. 329:+° The entrywoman died on 
January 28, 1929. In the meantime. the land in the entry, among 
others, was anéluded : In a reclamation, withdrawal on October 19,1920, 
pursuant to the act of June. 17, 1902, 2 (48 U. 8. C., 1958 ed., ‘sec.: aa 
for the Yuma Irrigation Project... a 
It appears that after the Sepiation or ine: Hud. rere ‘ig | 
entry: was considered to be suspended under the policy. of the Depart- 


- ment stated in. the case, oo ee bigs Ls. Havens, ane (October i, 


1 he extensions were: eerasited dicauant fy: the acts of. March 98, 1908, April 30, 1912, 
and Hebruary. 25, (1925 — ee, C., 1958 ed., sec, 333, 334, and 836, reapéctively). . 


_ 270 DECISIONS’ OF THE DEPARTMENT OF THE INTERIOR [68 1D. 


| 1993). That decision held that. a. desert land entry, covered by. a later 
reclamation withdrawal, on which the entryman has met al] the re- 
- quirements that he can, but cannot meet them in full because of the. 
_ absence of water, is to be suspended until water for the irrigation of 
the land sayered by it becomes available, or until it shall be found 
advisable to revoke the suspension for any sufficient reason among 
ther eafter. 7 
- . No attempt was ‘made to: Toucan: the attey: by the fe of Nise: | 
- Patton. An affidavit and a letter signed by officials of the Coachella . 
Valley County Water District, submitted by Ritchey, states that the 
“ands” j in the entry “were notified” i in 1949 of the availability of water 
and that, upon pr oper application, service would have become avail- 
able. On April 19, 1954, the Bureau of Reclamation issued Public 


Notice No. 1 announcing that water was available for an area of land 


| including the Patton entry. The notice described the entry as entered 
land and designated it as Farm Unit No. 1E in Irrigation Block 1 of 
the Coachella Division of the All-American Canal System, Boulder | 
- Canyon Project, California. | Section 20 of the. notice stated that the 
designation of an-area as ‘an. irrigation: block meant. ‘that. irrigation | 

water is available through works to be constructed at substantially 
the same time and that Terigation. Block. J was designated on J ny 3, 
1950. . 
. By iss dated Seplanhier 19, 1956, C. F. Patton, who i is not one 
of the entrywoman’s heirs, informed the Jand office that Mrs. Patton: 
had died and made evonl inquiries on behalf of the heirs about the 
status of the entry. and other-related matters. © 

On. November 16; 1956, Mary E. Kindy. filed an. Supercen for 
approval of an assignment of the entry to her by the heirs of May 
_E. Patton. On February 4, 1957, Clifton O. Myll filed a protest 
against Mrs. Kindy’s assignment files that it lad been obtained by 
_ fraud and misrepresentation. On March 4, 1957, Ritchey filed contest 

~ 6801 (Los Angeles) against the Patton entry, naming as parties, the 

~-entrywoman; Mrs. Kindy-and: Myll.: ‘Finally: on March :24,'1959, Myll_. 

filed. an application for approval of an assignment to him of the 


3 aay by the heirs of May EK. Patton. 


Ina decision dated. J uly 20, 1959, the ae office cian Mrs, 
‘Kindy’s. application for assignment, and : approved Myll’s. It then 
dismissed Ritchey’s contest on the ground that Ritchey had failed 
to serve notice of the contest on any of the heirs.of the deceased entry- - 
woman and thén, considering the contest: as'a protest, dismissed. it too. | 

Ritchey and Mrs. Kindy thereupon took separate appeals to the 


Ditecior ‘In his decision of August 8, 1960, the Director held that. 


the reason given by Ritchey aS & basis for his contest, that is, that 
final proof had not been made within. the time allowed by law was 
one shown ¢ on the records. of the Bureau of Land Management and 
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thus could not: be oe as a basis for a contest. - ‘He seo’ hald that the _ 
entry had been properly suspended under the rule in the Havens case, 
—SUPTA, a Departmental holding that the Director could not change or 
_ modify. | Finally he held — the ai office had Properly, Fojocted 
Mrs. Kindy’s: assignment. 

Since Mrs. Kindy did not rere from ae Direétor’ S desigion: tha 
rejection. of her assignment has become final and j 1s s not an issue qn this 
appeal. 

Ritchey, however, duly speed: ‘He contends that the Patton entry 
was ‘subject to cancellation: either because a suspension of the entry 
under the Havens decision ’ was beyond the authority of the Secretary 
or, assuming it to be valid, because the suspension terminated when — 

_ water in fact became available for entry in 1949 or 1950. He also 
‘insists that his’ complaint was not based on matters shown by the 
records of the Bureau of Land Management but. on extrinsic facts | 
that the’ record did not reveal. a a 
_ Since the hcrraacp clea of the. contest fener is asic to the e appeal 


By whom private contest + may be initiateg. Any person. “he aia tiie title to. or | 
— an interest. in land adverse to any. other person claiming ‘title to’ Or an interest . 


- in such land or who seeks to acquire a preference right pursuant to the act of © - 
May 14, 1880, as amended (48 U.S.C. 185), or the act of March 3,-1891 (48 U.S.C. - 
329), may initiate proceedings. to have the claim of title or. interest adverse to’ 
his claim invalidated for any reason not. shown by the records of the -Bureau | 
of Land Management. ‘Such. a proceeding w ill constitute a private contest and 


will: be governed by the regulations in this part. (43 CFR; 1960: Supp., 224.51:): 


Contests: or complaint. The: complaint shall contain the following information, a 
under oath: oe ‘ - ae 


BT, Mee eke Boas ts SO ei EES i ee ee a Re 
| | d) A statement 4 in aire and concise iaasanee of. the facts constituting the 
grounds of contest. . (48 CFR, 1960 Supp., 221. b4 and 221. 54 (a). Mes | 

eeiie his. complaint, Ritchey stated the facts constituting the grounds 

of contest. as follows: Oe ot a Li oe eee | 
MAY E. PATTON’ 8 entry was. silewed: on: 1 June ay 1917, ‘ nimoat 40 years ago. 

_ The annual proof has not been made, nor has final proof been made, within the 

‘ time permitted by law, and. the entry is therefore subject to cancellation. 

. Since the failure to file annual or final. proof i is evident solely. on 
the records of the Bureau of Land Management and- nowhere else, it 
is plain that under the regulations: quoted ae contest, nea cannot 
‘be- based on ‘such an allozation. ae bg Cae, eS eats 

Ritchey’ s assertion that. extrinsic facts | are “necessary ‘to chow a 
all-is not in order, even if true, is without merit because he did. not- 

state them as eoomnds for the contest.’ ES ‘Therefore, his contest com- 
‘plaint. was properly dismissed. a : | 


: 2 The: complaint. fails: .to . iSeries -with several. ‘other yequizements. Of. the: regulation, 2 
; namely, it-is ‘uncorroborated (43 CFR, 1960: Supp., 221.56), and. it does not state the law _ 
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- ay. any event. the. only fantgs to ene the contest adverts are those 
relating: to the availability of water for irrigation of the entry. The 
case record contains a,copy of a letter dated June 3, 1954, and received 
in the land office June 4, 1954, from the Regional Director, Region 8, 
Bureau of Reclamation, to the entrywoman stating that her entry. had 
been. designated as Farm Unit 1E and enclosing a-copy of Public — 
Notice No. 1 (supra). The letter and the notice make. it. plain that. 
water was available for the entry no later than 1954. Since the contest 
was not filed until March 4, 1957; it is obvious that. the “extrinsic 
facts” on which the contestant le were. part of the record. __ 
_ Next Ritchey’s contentions that the Department had no authority 7 
to suspend the entry and others similarly situated and that the Havens 
decision was void is without merit. ‘The Department has always 
suspended entries in situations it deemed necessary. and its authority 
to: do. so has been recognized by the Congress and the courts. . See 
JacobA. Harris, 42 LD. 611, 614 (1913), cited.in Lane v. Hoglund, 
244 U.S. 174, 180 (1917), in which the Department referred to. the 
act of March 3, 1891 (43 U.S.C., 1958 ed., sec. 165),.as having been 
“¢T p |assed., primarily, to rectify a past. and to. prevent: future abuses | 
of the departmental power to suspend entries * * * 
There remains only the appellant’s argument that, im any. oveuit; ‘tis 
‘period of suspension ended when the water in fact becaime available 
‘in 1949 or 1950. Since, as we have seen, the facts relating to the 
availablity of water were shown by the records of the Bureau of Land 
Management, the termination of the suspension for this reason would 
not cure the defects i in. appellant’s contest complaint. It might, how- 
-ever, afford a basis for the initiation of proceedings by the Depart- 
ment to cancel the entry, if it in some rey a the sat ikea or 
_ her heirs in default. . 
The record of the Patton entry should be paeeraile seam ced to 
determine when the suspension of the entry terminated, what obliga- 
_ tions under the desert land law and the reclamation law it then became | 
subject to, and whether these obligations have been timely met. . If 
it is concluded that the time for filing final proof has passed. and that | 
the entry is subject to cancellation on that ground; then proceedings 
should be-initiated pursuant to 43 CFR 232.34. - aA 
- Therefore, pursuant to the authority delegated to the Solicitor by” 
the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental | 
Manual; 24 F.R. 1848), the decision of the Director of the Bureau 
of Land Management dismissing the contest is affirmed and the case 
is | remanded for further Piocenee? in accordance with this decision. 
| | Epwarp W. Fisamr, 
Deputy Solicitor. 


te under which. the Soutestant claims or intends to pore Bie and as facts showing he is 
. qualified to do se ee CFR, 1960 Supp.;:228.54(e)). : RR aaa: 


ees e . NATIONAL. RECREATION AREAS -- 48 ake ~s 
as eg August 24, 1961 ee : 


“REGULATION. OF NATIONAL RECREATION AREAS: 
ope: . 36 CFR, PART : re oe 


- Constitutional Law—Seotetary of the Interior ; 3 —— 
Pursuant. to Article IV, Section 3, Clause 2 of the. Federal Constitution’ the 


| - Congress may. legislate for the reasonable protection and use of lands held. : 


by the United States in a proprietary status, including the imposition. of i 


criminal sanctions, The Act of August 25, 1916, as amended (39 Stat. 
5385; 16 US. C., sec. 3) authorizes the Secretary. of the Interior to —— 


e promulgate tTules and - regulations | reasonably related . to the protection . 
: and use of such. lands “under he durigdietion of the National Park 


Words a Phrases 


; The term’ “reservation, ” as used. 4 in section 3 of ee organic act of the National : 
Park Service (Aet of August 25, 19:16, 389 Stat. 535) refers to the present 
use of. Federal lands and not their source or origin, ea is, whether 
“acquired lands or public domain lands. 2-8 | 


National Park Service Areas: Rules and | Regulations —Bureau of Reclama- 
| tion: Generally © 2 “ene ; oO, — 
_ The Shadow Mountain - National. Boren ton ea is. ‘located primarily on 
‘acquired lands. Its administration has been | assigned : to ‘the National 
Park Service pursuant to a cooperative agreement with the Bureau of 
Reclamation. Itisa reservation within the meaning of the Act of August 
25, 1916, as amended. By. the Act of. August’ 7, 1946. (60 Stat.. 885, 16 
U.S.C., see: 17j-2( b)). such reservations. were: ‘placed under the jurisdic- 
tion of the National Park ‘Service, thereby vesting the Secretary of the 
Interior with authority to promulgate reasonable rules and regulations | 
for the- protection and. use: ot the» area, 1 ane the imposition of 
“eriminal sanctions. : Sout gic ck Pg 


: M-S6614- _. - Adit, 2h, 1961 
: To1 THE Drezoror, Nartowat Park Service. 


“In a. ‘memorandum | dated October 5, 1960, a. oe Director, 
- National Park Service, inquired whether this. Department may enforce 
-a the regulations presently applicable to national recreation areas (36° 
CFR, Part 2) under the criminal provisions of Section 3 of the Act 
of August 25, 1916, as. ‘amended (89 Stat. 585; 16 U.S.C. sec. 3). 
The question arose as.the result of advice given to the Superintend- 


: F ent, of the : Shadow Mountain N ational Recreation Area, j ina mem- | 
s orandum dated Ji une 28, 1960, by the then Regional Solicitor, Denver, — 
23 Colorado, concerning ie application of criminal sanctions to a civil © 


engineer who had begun construction of an’ access road across Gov- 


ernment lands within the recreation’ area. The advice given was, 


among other. things, that punishment for the violation of the regula- 


. tions. for ‘the control of recreation. areas has. never been , - 


Not i in chronologieal order. eae a i. acs _ 68. LD. 10 
618659—61——1 | a ae -_ 
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for by aiatate: and that: no. ) criminal, penalty could ne: imposed for 


_. the violation of such regulations. 


It is my opinion that the regulations now found in 36 OFR, Part af 
2, may be enforced under the criminal provisions. of Section 3.0f 
the Act of August 25, 1916. In order, however, to make clear the 
Intent of the Secretary to enforce such reg gulations, there: should be 

‘added to 86 CFR, Part 2, a:provision making the violation of such 
. regulations punishable by fine or imprisonment. (At present the | 
provisions in Part 1,36 CFR, including the penalty provisions, are 
specifically excepted from application to national recreation. areas, 
National Capital Parks and national cemeteries. Special penalty 

provisions have been promulgated for the latter two. _ (See 36 CFR, 
| _ 8208. 3.5, 3.101, 4.4 and 4.25.) ae ae 3 | 

~The Shadow Mountain Recreation Area j is located prinarly upon 
lands which were acquired by the Bureau of Reclamation for project — 
purposes.! — The administration of all four of the recreation areas 
has been assigned to the National Park Service pursuant, to coopera- 
~ tive agreements. Although the language i in each agreement is dif-- 
ferent, the National Park Service agrees, in effect, to promulgate such — 
rules aay regulations as may be required for the administration and 
protection -of.the areas as well as the people. using the areas. As 
stated, the United States has only proprietary jurisdiction over many — 
of the cee on which the national recreation areas are located. There 
_ is, however, no longer any doubt that Congress has the power under 

Artidle IV, Section 3, Clause 2 of the Constitution of the United 

States to authorize. the Secretary of the Interior to promulgate rules | 


~ and regulations having criminal sanctions for the purpose of pro-— : 


- teeting land held by the United States in such proprietary status. | | 

Natchez Trace Parkway, 58 L.D. 467 (1943), and cases cited therein. = 
The rules, however, can relate only to those powers which are “reasou-: _ 
ably related to the protection and use of the property.” (58 I.D. 467, _ 
471-472.) Accordingly, rules and regulations having criminal sanc- 
tions are valid, if reasonably related to the protection and use of the 
property, and if Congress has’ authorized the promulgation of such 
rules and regulations for recreation areas supervised by the National 
Park Service under a cooperative agreement. It is my opinion that 
Congress has authorized the promulgation of such rules and regula- 
tions for the reasons set forth hereinbelow: 

The Act of August 25, 1916, as amended, provides i in Sscies 3 that 
the Secretary of the interior shall make such rules and regulations ¢ as 
he may deem necessary or proper 7 | ae 
4 The other three national recreation areas include both acquired | and withdrawn public 


lands. They are: Lake Meade National Recreation Area, Arizona and Nevada; Coulee 
Dam National Recreation Area, ‘Washington ; and. Glen Canyon National Recreation Area, 


c hg Arizona ‘and Utah. (See 36 CFR, sec. 2.1 (a) (1)- (4)). 


2783] = —s.. ) NATIONAL RECREATION AREAS = so 
oo ee August 24, 1961 = | | 


for the use and | management. of the parks, monuments, and eéaervations under - Z 
_ the jurisdiction of the National Park | Service, and any violation of any of the De | 
“pules and regulations... shall be punished by a fine of. not more than $500" or oe ee 


. imprisonment for not. exceeding six months or both. 


It is clear. that. the term ‘ ‘reservations” sneides pili. hans which 

have been withdrawn for a public use or purpose, including the sec- 
| ondary use of a reclamation area as a “bird reserve.”? In my opinion 
the term “reservation” as*used in the Act of August. 25, 1916, also 
applies, contrary to. the conclusion reached by the Regional Solicitor, - 
to acquired lands which are set aside for a public use or purpose. | For 
example: (1) Lake Texoma Recreational Area—lands acquired by the 
Secretary of War and used by the National Park Service pursuant to 
a cooperative agreement, are subject. to the enforcement. provisions of | 
the. Act of August 25,1916 (Solicitor’ S Opinion M-34644, September 3, 

1946, approved by. the Assistant Secretary on. the same date) ; (9) 
Mount Vernon Memorial H ighway—acquired lands expressly held to 


be a “Federal reservation” and subject to the Act of August 25,1916 — | 


(Solicitor’s memonandum to Assistant Secretary dated November 99, 
1939, approved November 27, 1939, by the Assistant: Secretary) ; (3), 
| Piedmont Wildlife Refuge—The Act of February 15, 1901°(31 Stat. 
790, 43 U.S.C. 959), which authorizes the Secretary of the Interior to 
permit the use of rights-of-way throu gh “the public lands and. reserva-. 
tions of the United. States for alectrical plants, poles .. .,” provides 
the statutory authority to issue permits for rights-of-way for the con- 
struction of electrical transmission.lines across lands acquired by the 
United States for national refuge’ purposes (Memor andum . to” the : 
- Under Secretary from the Office of the Solicitor dated October 17 . 
1940, approved by the Undér Secretary on November 1, 1940); (4) 
Chesapeake and Ohio Canal—acquired lands held subject to the Act — 
of August 25, 1916 ‘(Solicitor’ s Opinion M-33756, September | 18, 
1944) ; (5) Park system: of the District of Colinbieecortain. lands 
acquired by purchase and donations from individuals for the City of 
Washington were “reserved, on order of the President, for public use” 
and were designated as reservations? long prior to the enactment of ._ 
the Act-of August 25, 1916. Such “reservations” were placed under 
the Jurisdiction, of the National Park Service by the inclusion of the | 


48, Rep. 676, 62a Cong, 24 Sess.. (1912), on S. 34638, a bill to establish a Bureau: 


of National: Parks. Also see Solicitor’s Opinions M-28693 and M—28694, October 13, 19386, > : 


holding that the’ recreational activities on the public lands withdrawn under the first form. . 


_ by the Bureau. of Land Management for the Boulder Canyon Project were placed under 
the jurisdiction of the National Park Service by an act which appropriated money for the 


“administration, protection | and maintenance of the recreational activities of the Boulder 
‘Canyon project. * * *” (Aet of June 22, 1986, 49 Stat. 1794.) . 
-3The Regional Solicitor: eoncluded that— 
“The word ‘reservation’ * * *, even where its meaning has been extended, pine “has _ 
never been construed to [mean] lands pba by purchase by the United States.” ; 
* : * 0 a % oe ee: 


“It is. clear that the lands acquired by the Bureau of Reclamation and turned over to at 


the National Park» Service Pursuant to. the memorandum of understanding approved Au- 3, 
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term “reservations” in the following quotation fecal Executive Order 
No. 6166, June 10: 1983: “public buildings, reservations, national . 
parks, national monuments and national cemeteries.” Since then. such 
- reservations have been administered by the National Park Service 
pursuant to the Act of August 25, 1916, including the enforcement of 
criminal sanctions. (Van Ness v. City of Washington aut United 
States, 29 U.S. 239 (1830); S. Doc. No. 632, 61st Cong., 2d Sess., - 
p. 8 (1910) ; Act of July 1, 1898 (30 Stat. 570) ; Act of March 2, 1934 
(48 Stat. 385, 389) ; and 36 CEFR secs. 3.5 and 3.48. 

The | definition of the term “reservation” in the Department’s 
“glossary of Public-Land Terms” is consistent. with this view, to-wit, 
“any Federal lands which have been dedicated t to a specified pubbs 3 
: DUrpore: e : 

_. From. this. es of seen re législative adtion: it is 
ie clear that the term “reservation” in the 1916 ‘Act includes both public a 
domain and acquired lands set aside. for a public use or purpose. 
~ However, m order for a reservation to be subject to the 1916 Act it | 
~ must be placed “onder the jurisdiction of the National Park Service” 
(16 U.S.C. sec. 3). In my opinion, such jurisdiction over the recrea-_ 
tion: reservations was provided when the National Park Service was — 
5 given the authority to administer and protect such reservations. The _ | 
authority referred to is contained in the Act of August % 1946 (60. - 
‘Stat. 885, 16 U.S.C. sec. 17j}-2 (b)) which states that: _ | 

“Appropriations for the N ational Park Service are authorized for— 

— (b) administration, protection, improvement. ‘and maintenance of areas,. under | 
the jurisdiction of other agencies of the Government, devoted to recreational use 
pursuant to cooperative agreements. a 

The aforesaid Act of August “, 1946, was an act, of Rabataitive 

legislation. The legislative history and title of the act show that the © 


purpose of the bill was to provide “basic authority for the perform- 


ance of certain functions and activities of the National Park Service.” 5 
Such history also shows that the. phrase in section (b) of the Act, 
“pursuant to cooperative agreements,” was inserted to protect the 
promary jurisdiction of other agencies, thereby recognizing the con- 
cept of shared jurisdiction (see footnote 4, supra). 
cust 3, 1955, * * * are not a reservation... It follows that the National. Park Service 


had. no statutory authority to adopt rules and regulations for the use and management of. 
acquired lands.” (Memorandum to the Deputy Solicitor dated December ‘2, 1960, at pages 


AT) 


4 Turtadiction has been deface: as a‘term ‘*. * * having’ different meanings, ‘dependent 
on. the connection in which it is found and the subject matter to which it is directed * * * 
often used without any determinate significance * * * [and] in relation ‘to the function- - 
ing of an administrative agency, it is not necessarily one of legal technicalness. but may be . 
simply a general characterization of the field of powers and duties of that agency in admin- — 
‘istering or- enforcing law. o General Trades School v.. United ekers 212 ¥. 2d 656, 859. 
(8 Cir. 1954). | 


‘The concept of shared ‘Jurisdiction. over - lands of the United. States ‘haa been long recog- 7 . 


nized. See 33 L.D, 609, 610 (1905), Right- -of-Way—Forest Reserves——Jurisdiction. 
ae Rep. No. vee 7 en Cone. 2d Sess. aig es, Ss fie 


" oe a APPEAL OF MIDLAND CONSTRUCTION, INC. | pees _ 


_ October 2, L961 


- “The N a onal Park Seek therefore , by the ‘Act of f August 7, 1946, 2 vO 
_ received from Congress authority to ‘administer; protect, improve, is 
and maintain the areas “under the jurisdiction of other agencies of  _ 


the Government, devoted to recreational ‘use pursuant to cooperative 


agreements.” ® Congress could have only meant for the authority to é 


-be exercised in accordance with the statutes regularly applicable to — 
- the National Park Service. Otherwise, the granting of the authority 
would be a. meaningless act and the transfer of administration for 
recreational uses would be without purpose... I. conclude, therefore, 

~ that Congress intended that the authority contained | in the 1946 Act 
should be exercised in accordance with the provisions of the Act 
of August 25, 1916, as amended, including the right to Prommgate 
i. rules and regulations having criminal sanctions. 


| Epwanp W. aces 
 Depraty. oo 


3 APPEAL OF MIDLAND CONSTRUCTORS, INC. 
 Bca-e72 " * Decided October 2, 1961 


; Contracts: Changes acd Extras—Contracts : Interpretation 


LP ‘Under a contract clause providing for equitable adjustment for extra Satie - 
allowing actual necessary costs including use of equipment’ plus allowance. _ 


of. 15 percent for superintendence, general expense and- profit, but ex: 
_-chading from actual necessary costs any allowance: for -office expenses, is 
es general superintendence, or other general expensés, the hourly wages: ‘and 


automobile rental for a. general foreman, who was not in Leaves of ow | 


settee sani and are not: costs ‘of: ‘superintendence or othe ‘general: ex- — 
penses.. Moreover, the. doctrine of contra. profer entem requires: that any — 


ambiguity. in the language of. such Senne be. construed against the »Govern- 
“ment as its author. - Ts 4 ngs fe} ba 


Contracts: Release 


A contractor is: paeeed: from asserting a. claim in excess of the amount re- 
served in the release | on. contr ACh: 


BOARD OF CONTRACT APPEALS 


“Midland ‘Constructors Ine., has filed a timely appeal fr om 1 the fnde _ 
ings of fact and decision of tha contracting officer dated December 15, 7 


| oA similarly worded peek in the’ 1946 Interior Depacetiest Appropelanion Act, 4946. 
(59 Stat. 353), provided the basis for the opinion that the Secretary of the Interior could 


make and enforce regulations | for. the. recreational use of the Lake Texoma Recreational .. can 


Area, and for the safety and health of those who make use of it, under eatronty, of the 
Act of August 2D, 1916. (Sollettor’ 8 Opinion M-84644, RUPE Gs Pp 4, Mes ; 
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| 1960, z abaya in aoe its claims for addiional compensation in the 
amount. of $11, " 10.98. 2 
The above-identified contract lute: April 28, 1959, provided | for 


ae the furnishing, performing, and completing the stringing of the con- 


-.- ductors and overhead ground wires for the Fargo-Granite Falls 230- 


 kilovolt transmission line, which extends from the Fargo substation 


in North Dakota to the Granite: Falls substation in Minnesota. It 
was executed on U.S. Standard Form 23° (Revised March 1953) and 
incorporated. the General. Provisions of U.S. Standard Form 23A 
(March 1953). The contract price was estimated to be $1,524,647. 
Four claims for additional compensation, totaling $13,413.22, were 
reserved by the appellant in the Release on Contract dated Mareh, 25, 
1960, and are described therein | as follows: —_ 


No. 1—Materials furnished per ‘Invoice ease $1, 713, 22 - 


- No. 2—Check locknuts on static clamps 114 miles.....-----_ 1, 500. 00 
No, 3—Removing sleeves over State Road lar ceaaaae 5, 200. 00— 
No. 4—Additional Static Dead Ends._._-_---_--- 8, 000, 00 


| In the: invoices that accompanied the three istiets of the appellant to 
_ the Bureau of Reclamation (one dated August 15, 1960, and two dated | 
August 22, 1960), it reduced the amounts of Claims Nos. 2 and 3 from 


“$1, 500 ane $5,200, respectively, to $1,222.02 and $2,470.70, respectively, 


a ee and increased ave amount of Claim No. 4 from $5,000 to $6, 305.04. 


In his findings of fact and decision, the contracting officer summar- — : 
ized the results of his findings as follows: : 


> ‘Claim: a an haere y eae Description Fotis U.P. Amonnt-. 





No. ee : Sty a, a: ; ee ae . en er: Allowed. 

ao Fosunue materials to Givens. Be: ee ORE eee ye () | 
2 | Checking nuts on overhead ground-wire -assemblies_.__.--_.] $1, 044. 96 ie 

8. ‘Removing and reinstalling conductors = overhead ground ee | a 


wires at highway crossing. | 
4 Furnishing. and installing. additional overhead ground -wire | 3, 812. 16 
deadend assemblies. ee. 3m , , 


1 Previously resolved, 


The contracting oftibees in paragraph 6 of his ndings stated 9 wath 
| respect to Claim No. 1 that: : 


“This claim has been independently resolved and. will not be considered in 


this findings of fact. 


‘A. hearing has not been requested, and the appeal is submitted. on 


a the record. 


. at The timeliness of the ‘appeal + was decided by the Board on. 1 May 3, 1961, when the Board 
denied the Government’s motion to dismiss the appeal for failure to appeal timely and for 
*ailure to. pomp ly with 43 CFR 4. S{a). (68 LD. 124, 61-1 BCA par. BOhe) 
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| Crane No. 2. 
Citnoxmve Suspewsron AsseMnLins _ 


“This rhe is in the aniount: of S177. 06. as the Batuiten of additional 

| compensation allegedly, due the appellant for’ “checking overhead | 
ground wire suspension assemblies” theretofore installed by Its em-- 

| ployees on “Type SH structures” on the transmission line here under — 
ern for the purpose of detecting ie nuts and “ME- -type 
_locknuts” requiring tightening. 


As noted above, the appellant, in the. release on contract, reserved a 
a claim in the amount of $1,500 for checking locknuts on static clamps ae 
on the transmission linea distance of 114 miles. In Invoice No. — 


bR~19-4, dated August 15, 1960, consisting of Parts IT and I, ‘sub-- 


mitted with the appellant’s letter of the same date? the appellant? - 


reduced. the total amount of the claim to $1,299.02. Part I of the 

_ invoice covers that portion of the claim “for checking towers. 0/ t . 
thru 50/3,” and is-in the amount of $510.02: Part IT of the invoice — 
covers’ the. remainder of the claim “for checking towers ue thru in 
114/ 1 and is in the amount of S712. | 
In var findings of fact and deauion: the contracting officér found 
that the portion of the costs of the “inspection work ordered by the 


‘Government which was incurred in inspecting structures where no : 


deficiencies were found on the overhead ground-wire suspension assem- 
blies” 3 is payable as extra work under the provisions of Paragraph : 
7 of the General Conditions of the specifications. 7 7 
The. said paragraph 7 provides, In pertinent part, as follows: a 
_& ee ‘Extra work and material will ordinarily be paid for at the jump- -sum 
or unit: price stated in the order. ‘Whenever, in: the judgment of. the contract- 
ing officer, it is impracticable, because of. the nature of the work or for any 


| other reagon to otherwise fix. the price in the order, the extra work. and. mate-. 
_ Yial shall be paid for at the actual necessary cost. as ‘determined by the con-- 


_ tracting officer, plus. an allowance, not, to exceed 15. percent. of such actual - - 
necessary cost: of the extra work and materials, for superintendence, general i 


expense, and. profit. ‘The actual necessary cost will include all reasonable 
: expenditures. for material, labor. (including compehsation insurance and social 
security : taxes), and supplies furnished by. the contractor, and a reasonable - 
allowance for the use of his plant. and equipment, Where required, but will in 
10 case include any allowance for office expenses, eon superintendence, or 
other general expenses.” 7 bse 2 


2 2In. this letter, the Soueierit siatea in “part that: “phe ‘laim ig. 7 aaaaee up of two ieasteal 
(1) elimbing towers 0/1 thru, 50/8; and (2) climbing towers 50/4 thru 114 /1.. 3A separate 


crew was used to climb towers 0/1 thru 50/3 for which actual records are. available. (AS: 


those towers between 50/4 and 114/1 were checked at the same time as the regular cleanup 
was being .pertormed, an estimated. manhour figure was determined. and used as a: basis 
for actual costs.” 

_ 3his is the work covered. by. the Claini: fax $4, 500 reserved in the ‘release on contract 
and itemized in Invoice No. 5R-19-4 submitted by, the appellant to ene. Bureau of Rec- | 
lamation with its letter of eet 15, zane: 


7 - DECISIONS OF THE DEPARTMENT OF THE INTERIOR (68 3 ED. 


‘The aonteGug officer, in his findings of fact and decision, also | 
; found that the appellant’s method of determining and allocating the | 
costs of. the additional work ordered by the Government was reason-_ 
able but: that the inclusion, among the items of such costs, of the wages : 
of a general - foreman * as well..as the inclusion therein of his costs _ 
of transportation, are not properly: a part of the actual costs involved — 


: and -must. be considered as included. in the allowance provided for _ 


supervision’ in Paragraph 7 of the specifications. He, accordingly, © 

- found that only the sum of $1, 044. 96 was pepe. allowable to the 

appellant. | a 
_ In its letter of en 10, 1961, the appellant seyaeetea ve Slows 


2 ance of S177. 06 to cover. the charges for the general foreman” in the 


: performance of the extra. work here involved.° ‘This: item of the 

claim. represents the wages of this foreman. and the costs of, his i 
. panepor ston toand‘fromthesiteofthe work. = = | : 

_ The issue presented by the instant claim is. the narrow one as to. 


ice: the above-quoted language in Paragraph 7 of the General’ _ 


Conditions.of the specifications warrants the inclusion, among the 
items of the costs of the additional work ordered by the Governmanit, 
| of the wages of the general foreman. and of his costs of transportation. : 

— . Int DICTIONARY OF OCCUPATIONAL TITLES 603 (2d ed. 
“oa8 1949), published by the United States Department of Labor, the term 
“oeneral foreman” is defined. as one who locates and solves operating | 


difficulties and renders technical advice to subordinates or superiors 


and directs observance of. safety precautions by. operating personnel. 

In Tobin.v. Kansas Milling Co.,' the Court of Appeals for the Tenth — 
Circuit quoted from a letter railing of the Administrator of the. Wage - 
and Hour Division of the United ‘States Department of alas dated | 
November 1941, in which he-stated : 


The requirement of the Regulations fr eferring to the ionieeione pr omulgated. 
“by the Administrator which became effective October 24, 1940] are satisfied if 


, an executive employee supervises one permanent employee and on fairly frequent os 


. cegusrone: as need arises, supervises additional temporary employees. 


In that, case the foreman of a flour elevator was in. complete eget a 
. of the elevator operations, received a monthly salary, had authority 
to hire and fire, and was held to be exempt from oe overtime pro- 
| visions of the regulations. | —- 

x 4The eaneeueeine nies stated: “However, the contractor has included wages of a 


general foreman who did not perform productive. work and also. the costs of his transpor- 
tation (automobile) ’ as part of the necessary costs.. (The hiring of the general foreman 


gs reported. to have been required by union agreement.” 


' 5 This amount was arrived at by allowing $420.24 on aceount of the items listed in. Part 

I of the invoice and by allowing $624.72 on account of the items listed in Part II thereof, . 
— thus: resulting in the disallowance of the sum of $177.06, which forms ene basis of the 

instant claim.. : 3 
6 The appellant’s invoice would indicate that the work was performed by a Ou EInE,: 


foreman. and several linemen. 


-7105.F, 2d 282, 286 (1952). 
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ere was held i in Oo hurch of Je esus C hrist v. 7 nddustrial Ace. Comm ns : 
‘quoting in part ‘from the syllabus, that : 


‘Person having charge and control of. men ‘engaged in construction work, 


though he was subject to. the advice and direction of the contractor and archi- ~ 


- tect, held “general superintendent” within ‘Workmen’s Compensation Act Oa 


In the foregoing case the foreman was the only person supervising 
the building of the church. There was no one intervening between 
him and the owner or architect, neither of whom .could properly be 
classed as a superintendent. Other cases in a-line of similar decisions © 

(construing the California Workmen’s Compensation Act provisions 
for increased awards: where the accident resulted, from serious and 
wilful misconduct. of executive, managing officer, or general super- 

intendent) hold to the effect that it is the “investing of a supervisory. _ 
employee with | general. discretionary powers of direction, and not — 
the bestowal on hint of the title ‘foreman,’ which determines whether. 
he. comes within the purview of section. 45538 of the Labor Code”. an 
-. In defining the word “superintendence,” BALLEN TINE, LAW - 
| - DICTIONARY WITH. PRONUNCIATIONS 1252. — ed. ae = 


| quotes several authorities, as follows: is 


Webster defines the, word: as’ the “act of suparintending ; care: ‘and sfersient oe 


| “for. the purpose: of direction, and with | authority to direct. | Synonyms : inspec- 
~ tion; “oversight ; care; direction ; control ; guidance.’ te Worcester defines it as — 
“the act of super intending; oversight; superior care: direction ; inspection. a 


Me ; - Roberts & Wallace on Duty and Liability of Employers. says: “The word seems 


_.\. properly to imply the exercise of. some. authority: or control over the person. or. : re 


a oe thing subjected to oversight.” 


we WA more specific. distimeGon hetwean ihe meanings of rorariac one = ; ; 
ae “superintendent” is found in ay fear cs a PHRASES: 7 52 a, 


S Se ed. 1940) : 


> The word “superintendent” "plies a. person exercising large executive x powers, : 
and: does. not include a mere foreman having direction’of mechanics and other 
.- workmen engaged with him in the construction of a building *.* *, aan 
- -%, Pike, 128 F. 991, 994. 


In 40 WORDS. AND PHRASES 202 (perm. © ed. 1940, , Supp. 1961), 
there is the following discussion : | 


“Superintendent”, in statute authorizing service of summons on corporation 
by delivering copy to superintendent, has a meaning corresponding to “manag- 
ing agent” in-same statute, and both terms relate to a person possessing and - 
exercising the right of general eontrol, authority, judgment and discretion over 
corporabon® business or affairs, either on an overall or ‘part peels: vf L.€., eeVvery: 


8 260 Pac. 578 (Cal. 1927). 

® Bechtel. McCone Parsons Cor . Vue “Tnaustrial aoe: Comm’n, 153 P, 2a 331° (1944), and 
eases cited therein, also. holding that a foreman whose authority was limited. to the direc- . 
tion of a crew of men operating a erane. and who did not have general supervision over 
- other operations, was not an executive or managing officer or ‘general Supermicro S within . 

the pr ovisions of. the Workmen’ s ‘Compensation Act. 


-618659—61 
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where or in a purticales penne: or “district. Carroll v. Wisconsin Power ‘&. 
Light Co., Wis., 79 N.W. 2d, 1, 3. ; — 


Both “foreman” and “superintendence” oo been ernie rc with 
“inspection.” An English authority, CRABB, ENGLISH SYNO- | 
NYMS 452 (1945 ed.), thus distinguishes “superintendency :” 


INSPECTION, SUPERINTENDENCY, OVERSIGHT. The office of looking 
into the conduct of others is expressed by the first two terms, but inspection 
comprehends. little more than the preservation of good order; superintendence 
includes the arrangement of the whole. The mouitor of a-school has the inspec- 
tion of his school-fellows, but the master. has the superintendence of the school. 
The officers of an army inspect the men, to see that they observe all the rules 
that have been laid down for them;-a general or superior officer has the super- 
intendence of any military » operation. Fidelity is peculiarly wanted in an 
inspector, judgment and experience ina superintendent ae | 


Since it is obvious that the appellant's general foreman, as an hourly ans 


| "wage employee, whose hiring was required by the union agreement, ‘i 
“was not in charge of all the appellant's operations under this contract. : 
of approximately $1,524,647, it is even more plain that he could not 


possibly. have been the general superintendent, of. all the company’s Se E 


operations. 7 : 

‘Moreover, in construing the language of ceed 7 of the Gansta - 
Conditions of the specifications the question of intent is ‘posed. ‘This - 
paragraph i is one devised, apparently, by the Bureau of Reclamation. 
It is similar in effect toa clause used. by the National Park Service for 3 
a like purpose.) a 


The purpose of ee enn 7 was. s undoubtedly. that of excluding ca 


profit and costs of a general expense character which were not. at- 

__ tributable solely to the extra work, except for the: allowance of 15% | 
to. cover such. items. of indirect costs and profit. et oe 
Indirect costs should not be confused with indirect: or Vanessa 


tive labor. The. Federal Procurement Regulations (Contract Cost a 


Principles and Procedures, Subpart 1-15.202," make the following 
cautionary observation . (the. same language appears in ASPR 
15-202) : | | 


Direct Costs 

(a) A direct cost is any cost which can-be identified specifically with a 
particular cost objective.- . Direct costs are not limited to. items which are in- 
corporated in the end product as material or labor.. Costs identified specifically | 
with the contract are direct costs of the contract and are to be charged directly 

thereto. * * # 


10 See fn, 4, supra. 
This clause provides that: the auiueHiant for extra work, if not agreed on in advance, 


_ shall be “‘(b) On the basis of the actual cost of the extra work (including the hire or rental _ | 


of such plant as may be used exclusively for such extra work and including workman’s 
‘compensation — insurance, social’ security and unemployment and all applicable taxes, but 
excluding overhead), plus fifteen (15) percent of that cost to cover profit and all indirect 
charges against such extra work.” Seal and Company, IBCA-181. Becauiver 28, 1960), 
67. LD. 435-87, 61 BCA par. 2887, 3 Gov. Contr. par. 39. 

22 41 CER. 1-15. 202. 
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| In any event, to hs extent that the above- -quoted ious of paras | : 
. graph 7 may not be clear, or may be ambiguous and the intent of the _ 


parties does not otherwise appear, | it will be construed 1 in favor of the 
: party who. did not prepare it. 13 


‘teh The transportation charges of the general foreman, in the form of os 
- an equipment rental. of. $1.25. per hour for:an automobile, are allowed | 


as a necessary direct cost: of performing. his work, and as being reagon- 

‘able in amount the very nature of. his duties would require him to | 
travel expeditiously Trom one site. of the work to another i in order to | 
_. supervise the work. — 7 s 
Accordingly, the eppeal as to Claim No. 2 18 sustained. 


Charm No. 3 Bwctied AND Rake Conpuercns | AND > Overenap 
GRoUNDWIRES AT Hicuway CrRossING 


This claim is for the sum af $9. Aa 0. " 0 on account oP the costs in- 
curred in removing two splicing sleeves from two one-half inch over- 
head groundwires, three splicing sleeves from three conductors and 
two and one-half spans of overhead. groundwires and conductors from 
the transmission line span crossing Minnesota State Highway. No. 27, 
_ previously | installed by the appellant, as well as reinstalling con- 
ductors, overhead. groundwires, and splicing sleeves in such manner so_ 
as to insure that splicing sleeves did not occur in a crossing span or in 
- an area adjacent to an important highway, as s required by Paragraphs 
38 and 35 of the specifications. ‘ | 

The appellant, an the release on contract, reserved this Aree in the | 
amount of 8, 200. in Invoice No. 5R-19-5, dated a 15, 1960, : 
August. 22, 1960, the appellant. reduced the total amount of the claim re 
- to $2,470. 70. ' 


The contracting éflicer, in his findings of aa and error found 


that this claim is for costs incurred “in correcting work oa did nob: 7 


| conform to requirements of the specifications.” _ : 
In Weldfab, Ine.* the Board quoted with approval the following 3 
s statements from Dunean Construction Company :*° , 


In an. appeal attacking the validity of a finding of fact or - decision oe a con- i , 


‘tracting officer, not patently erroneous, it is. incumbent upon a contractor who. 


advances a claim against the Government that was denied by such finding or. 


decision to. come forward with evidence showing error therein, and | in the absence 


| 18 Framlau. Gornoration,: IBCA-228 (August 18, 1961), sits Peter Kiewit Sons’ Com-- 
pany, et al. v. United States,.109 Ct. Cl. 390; 418: (1947). See also United States v. BPetEY, 


" 248 U.S. 182, 186 (1918)-; Orine v. United States, 111 Ct. Cl. 491, 518-19 Gos 


14 TBCA~-268 (August 11, 1961): 148 
15 TBCA-91 (April 2, 1958), 65 I.D. 135, 1388, 58-1 BCA par. 1675. To the same effect, a 
“Wickes ee, and Conair eceton Co., IBCA-191 lonenber 80, een 61-1. oe = 


par, 2872. 


284 _ DECISIONS OF THE DEPARTMENT OF THE INTERIOR [68 LD. | 


of | of such ere this Board cannot properly overrule the deciston of the con- a 


“a ‘tracting officer, * * * 


-., The burden of this appeal is upon the contractor’s siguiders and that burden 
calls for evidence on the contractor’ s side to show that the action taken by the 


contracting officer was erroneous; and it iy not sufficient merely for the con- 


a 7 - tractor to say that the action was not proper, for such a contention should be . 
“supported by proof giving some explanation of just why it was an error. eee 


the absence of such-proof the Board must accept the record, together with’ any - 


testimony submitted by the Government, as being correct, unless it, on its face, = | 


shows error or that it is unbelievable. . 

~ On the record, the appellant has filed: to sustain. its harden of 
proof, by a preponderance of the evidence, that the finding of the _ 
contracting officer in respect to.this claim was erroneous; and there 
is no patent error in such finding. Hence, the Board. must accept / 
such finding as being correct.’® 7 


- Cae No. a | 
_ Furnisuine ann Instactine: Apprriowa i 
OVERHEAD GROUNDWIRE Drap- Ep. ASSEMBLIES : 


‘This claim i is for the sum of $9, 492.88 on account of furnishing and 
_ installing 140 dead ends, including sagging, which the appellant. 
contends are in addition, to the dead ends and sagging, as sala oe 
| by the specifications. ar 
The appellant, in the release on contract,. esta this aa in 
the amount of $5,000. In Invoice No. 5R-19-6, dated August 22, 


os 1960, consisting of Parts I and II, submitted with the appellant’s : 
~ letter of August 22, 1960, it increased the total amount, of this claim _ 


to $6,305.04. The oe however, must be treated as one in the — 


-amount of $5,000, as the appellant j is bound by the amount specified - 7 
in the release on. eanteeee in view of the reservation of the clan 3 mM | 
a specific amount.” | 


The contracting officer, in his findings of fact and deteh de- 
termined that. the appellant should be compensated for extra costs 


incurred in being required by the Government to install a greater. 
~ number of overhead ground-wire dead ends than the number thereof 


_ that could have been ascertained from the information made available — 
to it prior to the submission of its bid. Although the appellant | 
installed 184 dead ends, the contracting officer found that it could 


6 _have determined from the information available to it that 96 of them i 


would have been required to be installed. He,. therefore, found that — 
| the appellant should be compensated for the installation of 88 dead — 
ends at the rate of S48. 32 per dead end, or in the total. amount of, ; 


ee See authorities cited in fn. 4 of Weldfab, Inc,, fn. 14, SUPA. 
ATA. DL. Coupe Constr. Co. v.. United States, 134 Ct. Cl, 892, 399 (1958) ; ; Shepherd v. 


eae United States, 125 Ct.-Cl. 724, 741 (1953) ; Bein v. United States, 101 Ct. Cl. 144, 160 . 2 
oe o (1948); ; Hastern Contracting Co. v. United States, 97 Ct. Cl. 341, 355 (1942) ; P. J. Carlin «| 
Constr. Co. v. United, PUES, 92 Ct. Cl, 280, (804-3805 (1940). . 
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| $8, 812. 16. spk This results in a reduction of $1.72 in che unit pr ice ot | 


| disallowance of the general foreman’ Ss wages: 3 and equipment, or. EB oe 


total of $151. 36. , ~ 
The authorities cited in’ see of the denial of Claim: No. ee are. 


pee reasons for the denial of this claim. Therefore, it 1s rejected : | | 
except for the charges for wages and transportation of the general . 
_» foreman (denied. by the contracting officer) tothe extent that they | 


are applicable to the installation of 88 dead ends. The appeal is 


aa sustained as to such charges in the amount of $151. 36, on the basis : 


3 (of o our decision § as sto Claim No.2 


- Concnuston | 


The oa is Sustained as to Claim No. in the amount of git 7 06 = - a: 


Claim No. 3 is denied in its entirety. 
‘Claim No. 41s sustained to the extent of S1BL 36.. 


| "Trromas M. Dunst0N, M ember. 
I concur : Bf | os a4 | 
Paut H, . Gaxrs, Chairman. 


ee | J. PENROD TOLES ~ 

828584 Decided October 16, 1961 

| my and ce Leases: 640-acre Limitation—0il and Gas Leases: f Lends 
~ . . Subject to | See 


“Land within an outstanding oil and gas lease is not available for leasing ae 3 
and application which covers. less than 640 acres of. land exclusive of 
gach land and which does not anetuge: payee land available for aes 
- should be rejected, 


Oil and Gas Leases: 640- -acre Limitation—0il an Gas Leases: Cancellation a 
An oil and. gas lease. issued in violation of. the: 640-acre limitation rule is” 
. Droperly canceled when a subsequent proper application for the same land - 

. was filed before the lease was issued. ae 
_ oil and Gas Leases: Cancellation—Oil and Gas Tages Generally | 
“The cancellation of an oil and gas lease pending on appeal after the’ aa 


of the act of September 21, 1959, protecting the rights of bona fide pur- she 


_ chasers of oil and gas leases must be set aside where the record shows, | 


a that there is pending an assignment of the lease to a person who the %. - 
lessee asserts:is a bona fide purchaser, until the validity of the assignment, Ars 


_ the status of the assignee as a bona fide purchaser, and the applicability . 
of the act of September 21, 1959, as amended by the act of pBeptember 2, 
1960, have. been determined. 


18 The contracting officer considered. the unit costs for furnishing and. act 
dead ends and the extra sagging as reasonable except: the wages of the general foreman, . 


who failed to perform any productive work, aS well as his “costs of transportation.” — | —_ 
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_ APPEAL FROM THE BUREAU OF LAND MANAGEMENT 


De Penrod Toles has appealed to the Secretary of the Interior from 


_ a decision. dated May 26, 1960, of the Director of the Bureau of Land 
Management which affirmed: a decision of the land office at. Santa Fe 


‘dated October 30, 1959, canceling his noncompetitive oul and gas— 
lease New Mexico 048973 as to the SBA sec. AG T. 16 8.5 R. 27 E., 

N.M.P. M., New Mexico. | | 
Toles’ application. for : a eaees filed on. J uly 1 1958, coneeell cone 
640 acres of land-in. four tracts. Several mainnites ier the South- 


_. western Petroleum Corporation filed application New Mexico 048299, 


- covering 2,560 acres and conflicting with Toles’ application so far as. 
here mater ial as to the same SEJ, sec. 17.. Two of the tracts, compris- 
ing 400 acres, were in outstanding oil and gas leases on the date Toles 


filed. In a decision: dated January 27, 1959, the manager rejected 


7 Toles’ application as to the 400 acres and issued a lease effective Febru- 


ary 1, 1959, as to the remaining 240 acres, described as the a sec. C. 
: 7 and the on SW1, sec. 15,same townshipand range. > 


Shortly thereafter, on March 5, 1959, Ralph lowe: filed. 3 copies 


of an assignment of "Toles? lease, executed February 10, 1959, by the - | 


- appellant and his wife to him, ‘together with a letter asking that the 


a assignment be approved. 


On August 28, 1959, the Southwestern Pebrsieuin eteconten with- -_ 
drew its application as to all the land covered by the application _ 
except the SE14 sec. 17, and a lease was issued to it effective Octo- . 


ber 1, 1959, for that tract. When. the manager became aware of the — 
conflict between the two leases as to the SEY, sec. 17, he first can- ~ 


--eeled Southwestern Petroleum’s. lease in, its. entirety. in a. decision 7 
dated October 19, 1959, and then in a decision dated November 2, 


~~: 1959, modified that’ decision to leave the lease offer in effect. 


He then issued his decision of October 30, 1959, which, as amended _ 
on: December 7, 1959, canceled Toles’ leas as to the SEY, sec. 17 
on the ground. that the application covered less than 640-acres of land 
available for leasing and that other land available for leasing , namely 
the E44 sec. 20, N14 sec. 28, NEY, sec. 29, same township and renee | 
- adjoining the SEY, sec. 17 was then available for leasing. | 

On appeal the Director affirmed the manager’s decision, Telding. 
that. Toles’ lease was issued m violation of departmental repiilation 


~ 48 CFR 192. A2(d) and that it must be canceled where a subsequent 
valid: application for the same land had been filed and was. s pending 


when his lease was issued. | 

On appeal, Toles pened that his offer was 3 for 640 acres and 
noe with the applicable regulation ; that. there is no authority 
to cancel his lease once it had been issued; that the lease had been 
sold to a bona. fide purchaser; and that if there. is authority to can- 
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- eal a ie it is discretionary, and it should not a exercised where 


_ the lease has been conveyed to a bona fide purchaser. 


Except for the fact that ‘Toles has assigned his lease and thai 


Congress has amended the Mineral Leasing Act in particulars which 


~ will be discussed below, the Director’ 8 decision would have been : 
correct. . oe 
Jt the time Toles filed his offer, ae pertinent regulation read: 


Bach offer: ok oe may: not ‘be ag less than 640° acres: a in any one sof 


Sass ‘the following instances : 


. | (3) “Where the land. ig " gurroutided- by: lands not available ‘under the 
= CE ass ‘43 CFR. 192.42(d);. as amended. by circular. 1977, 22 E.R. 30722 > 


a Although Toles’ application covered: exactly 640 acres, 400 of them sett 
were in outstanding leases on the date he filed and could not be counted : 
_. towards the necessary 640 acres, for only | lands that. are ‘available for 


leasing may be considered. R&. S. Prows, 66 LD. 19° (1959) ; Janis 


M. Koslosky, 66 I.D. 384 (1959); Duncan. Miller, A-98481 Novem- ie 
ber: 28, 1960). An offer for less than 640 acres is valid only. if it... 


~~ comes within one of the exceptions set out in the regulation. As the 


_. Director pointed out, although lands adjoining the SEY, sec. 1 were 


; “covered by a. prior. application, they, were still available for. leasing. ae 
- Boesche, A-OT9TT (August 5, 1959) os poke, vA Shell, 62. LD. “AIT _ 
— (1955). The fact that. at the time Toles ‘filed his application. the — 

| _regilation. read “not available under the act” instead. of “not avail- 
“able for leasing under the act” (emphasis added) as it did before 


(43 CFR, 1954 Rev., 192.49(d) (2) and after (43 CFR, 1959 Supp, 
| 192. 49(d)) he filed ‘did not. alter its meaning. Violet. Gorrensen, 


—-A-28289 (June 8, 1960), 
| | Accordingly, the appellant's application Ae have been. rej scted 


as to the SEY, sec. 17 and a lease should have been. issued to the | ce 
_ Southwestern Petroleum Corporation, if its application . was in all 


respects regular. ‘In identical circumstances it has. been. held. that 
section 17 of the Mineral Leasing Act, as amended (30 U.S.C. 1958 
ed., sec, 226), imposes upon. ‘the. Secretary. a mandatory duty to lease 


"hs public land to the first qualified applicant. who files a. proper appli- 
cation for it if a lease is to be issued to anyone. and. a lease issued 7 
to an applicant. in violation of another’s statutory. preference right. me 


“contravenes the statute and the departmental. regulation and must 


be canceled. F. WwW. C. Boesche, supra; B.S. oe a West 7 7 am 


Central Cor poration, A-28523 (February 2, 1961). 





7 Now 43 CFR, 1960 Sipps 192 42(d). as ea ended: Withee. material ine B das 2 

2 Affirmed Fenelon. Boesche, Administrator. of the Estate of F. W. 0. Boesche, Deceased = 
vi Fred A. Seaton, Secretary.of the Interior, Civil No. 2468-59, United States District. 
me Court for the District of Columbia (Naverber 23, 1960). ‘Appeal pending D.. Cc. Cir. 
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The appellant urges that thie Secretary ve no authority to nee 
an oil and gas lease, citing Pan American Petroleum. Corporation Vv. 
Ed Pierson et al., 284 F. 2d 649 (10th Cir, 1960) ; petition for rehear- 
ing denied, ¢d., 656, in which the court. enjoined. the Supervisor for 
the State of Wyoming and. the ‘managers of several land offices from 
proceeding with an administrative action for the cancellation of oil 
and gas leases held by. Pan American on the ground that Pan Ameri- 


can’s predecessors in title had wilfully, falsely and fraudulently ob-. 


tained the issuance “of the leases by devices which enabled them to 
obtain leases covering acreage in excess of the amount permitted by = 
statute and regulations. The court held — eee ee, | 

* * * we conclude that. the defendant officers and their superior, ‘the Secretary _ 
of: the Interior, are. without statutory authority,. either. express or implied, to. 


_ cancel or annul federal oil- and gas leases by administrative pr oceedings taken 
after. the issuance of such leases and because of fany conduct of a lessee whieh ae 


, _ preceded, such issuance: 3 


The Department has long held that ip eres hae authority | to 


. 's | cancel leases which were issued as a result of fraud committed by the | 
| lessee prior to. issuance of a lease, by mistake, or. in violation of the 


ce Mineral Leasing Act, or regulations issued under the act.’ RS. Prows, 7 7 
supra, and cases cited. In McKay v.. Wahlenmaier, 226 F. 9d 35 (D.C... 


Cir. 1955), the court held thatthe Secretary must cancel a lease issued. 2 


in violation of a departmental regulation. Cf. McKenna v. . 


269 FB. 2d 780 (D.C. Cir. 1958) ; cert. denied, 358 U.S. 835. (1958). ; 
- In the Pan American case the court was concerned with the question ee 
of the authority of the Secretary to cancel a lease for fraud i in its pro- 
curement and the modification of the language cited in the: footnote / 


above indicates that the decision is limited to that. particular situation.* 
In this appeal we are concerned with a lease issued in violation of a 
departmental regulation | to the detriment of a properly qualified 
junior applicant. | Because the court has apparently restricted its 
. decision in the Pan American. case to leases involving fraud in the 
procurement, the Department: does not interpret it as conflicting with 
its rulings that it has authority to cancel a lease in other circumstances 
and ‘will adhere to its consistent and long-established pr ‘actice. - 

Finally the appellant insists that his lease should not be canceled 
because he has assigned at to a bona fide purchaser and that i the 
: SAS ‘originally pesca =the: decision read. “because of acitons: which preceded | such issu- - 
ance,” but the court deleted’ this clause and substituted the one quoted. . . 

4 This Is made more explicit by the language used 1 by the court im edenyane the petition #08 
reconsideration. The court said:: — a, 
“This case involves the administrative cancellation of an ‘oil and gas loss for. 
fraud by lessees in procurement. The comments of counsel relating to the author- 
ity of the Secretary to cancel for administrative errors or breaches of lease pro- 
visions are beside the point and merit no consideration. We adhere to our view | 


oe ‘that the Secretary ‘and the defendant officers are without authority to cancel an. 
- oil and gas lease for fraud of a 1 lessee Brecgocnt to lease issuance. oe oh 


Se peep, PEINROD TOLES F888 289 
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7 Departinent Gites, a sens held by a bond fide pabchasee it will Git 


_ such doubt upon the title to so many oil and gas leases that the orderly — 
z development of the oil and gas upposts) 1 | the public. lands would be 


a seriously impeded. 


The problem raised by the. transfer to bona fide eae 6 of i ine 


| “terest in oil and gas leases which are subject to cancellation or for- 


_ feiture was examined. by the Congress during the past several years. — 


ce Tb: consideration culminated in the passage of the act of September a 


91, 1959. (73 Stat..571), which amended section 27 of the Mineral 


< Leasing. Act, as arnended (80, U-S.C., 1958 ed., sec. 184),-to provide — 


of for the protection of the interest of. : bona fide purchaser of a lease 


S subject to cancellation or forfeiture for violation of the provisions of sas 7 
the act.. A year later, this. provision. was amended along with others. 


_ by the act. of September 2, 1960 (30 US.C., 1958 ed., » Supp. II, See. ie 
. 184 (h) (2), (1) )s and now provides in pertinent part: | 


(by eee ere : Ms 3 a 
(2) The right to cancel or forfeit. for violation of: any of: the provisions of this 


| Ce shall not apply so as to.affect adversely the title or interest.of a bona fide — 
Ma purchaser of any lease, interest ina lease, option to acquire a. lease or an interest 

: ~. therein, or. permit which lease, interest, option, or permit was acquired and is 
held’ by a qualified person, association, or corporation in: conformity with those - 


- : provisions, even though the sae -of the per Son, peda ‘Or: corporation 


tint sor. in - title (including the sHelial. lessee of : the United. Sines y may have been. ak 
canceled or forfeited or may be or may have. been - subject to. cancellation or. - 

7 - forfeiture for. any such violation. * * * , 7 az: a 
OO ay Effective. September 21, 1959, any. person, association, or “corporation who . = 
0 48.a party: to any. proceeding with respect to a violation of -any pr ovision of this | 


Act, whether initiated prior. to said date. or thereafter, shall. have the right. to 


; be dismissed promptly. as sucha party upon showing that he holds and acquir ed | 7 


as a bona fide purchaser the interest involving him as such a party without 


2 : violating any provisions of this Act. No hearing upon any ‘such showing shall - 
; _ be required ‘unless. the Secretary presents prima facie evidence. ‘indicating a. 


‘possible. violation of the Mineral Leasing Act on the part < oF the alleged bona 
fide purchaser. ! : Bey : a 


|The pertinent regulation provides: | Pee eet 
“The act. of September 21, 1959 (78 Stat. BT1; Public Law 36-294), amends . 


ne oT ‘of the Mineral Leasing Act and provides that the right of cancellation 


Or forfeiture for: violation of any of the provisions of the act shall not apply so 


as to. adversely affect the title or..interest of a bona fide purchaser of any lease,. - 


- .’ option for.a lease, or interest in.a lease acquired in conformity with the acreage 


7 limitations’ of the’ act: from anyone whose holdings,. or:the holdings of a predeces-: | 


| sor. in title, including the original lessee, may have been cancelled or forfeited, 


Or may’ be. ‘subject to cancellation or forfeiture for any such violation. ~The 


ae es holder of a lease or of an interest therein whose lease or interest is or may be 
ae adversely affected . by* any cancellation. or forfeiture action. pursuant to: any 


provision. of the act shall be notified of thé proposed: action and; advised that 
: the ee and benefits of Public Law 86-294 may be obtained a euban eine Fo 
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anoak of bona fide achat of the lease or iupeceat therein within 60 days from — 
the date of seep of such notice. 43 OFR 191. PNY: Onder 2042, 25, FR. | 
4081. ES = SD | Sao, 3 
Neither ‘he statute nor Pike regulation i is very clear a as om ohsthal! it 
applies to bona fide purchasers of leases issued in violation or disre- 
gard of other than the acreage limitation provisions of the Mineral 
Leasing Act. The legislative history of the ‘act shows an exclusive 
preoccupation with the problem: of leases issued’ in violation of the 
acreage limitations and subsequently transferred to bona fide purchas- 
ers. However, the statutory language broadly refers to leases issued 
in violation of any provision of the act, and the Congressional com-~ 
mittee reports on the 1959 legislation do advert to other violations of 
the act. Thus both the House and Senate Committee on Interior and 


~ Insular Affairs referred. to the hesitancy of oil operators to invest in | 
- the development of the oi] and gas resources of the public domain _ 


because of the danger that a prior holder in the chain of title “may 
have been in violation of the acreage limitation or other provisions of 
_ the act” and that. the legislation would protect bona, fide. purchasers 
from the consequences “‘of a possible violation of some provision of 


_ the leasing act by a predecessor 3 in title.’ a “Sen: Rep. 7 54: and House. a 


Rep. 1062, 86th Cong., Ist sess. 
_ In.the abserice of restrictive language 3 in the statute: clearly fare _ 
the scope of the bona: fide purchaser provisions, I see-no basis for 
giving then a constrictive Bea ees BG conclude therefore that re 
they are applicable‘here. | ee ee 
_ The last sentence. of the Department's ie requires thea 


- holder of a lease or an interest in.a lease must. be notified of a proposed ca 4 
cancellation and be given .an opportunity to avail himself of the bene- 
fits of the statute. The appellant: contends that he has: assigned the 


lease to a bona fide purchaser and the record contains the’ assignment 
from him to Ralph Lowe, dated February 10, 1959, and filed on March — 
5, 1959. The assignment has neither been approved nor. disapproved. 
If the assignment is proper in all respects and the assignee is a bona 
fide purchaser, Lowe must be allowed to take: advantage of the provi- 
sions of the statute and regulation. ee se 
Thus, until the validity of the assignment Hace been @slannined and, : 
notice, if. necessary, has. been given to the assignee of the pred 
action, the cancellation of Toles’ lease is premature.. Because these 
| matters. can best be processed. initially by the land office, the case em ouehs 
_ to be returned there for initial consideration. — 
Therefore, pursuant’ to the authority delegated to the ‘Solicitor by 


: the Secretary of the Interior (sec. 210.2.2A (4) (a), Departmental. - 


| Manual ; 24 Br. Rh. 1348), the decision ont the Director of the Bureau of | 


Sc ee ae | RICHARD K. TODD BT AL. (ws 
oa October 80, 1961 oe 


Tad: Mane peuent 1s. “yacated and. the case. remanded for further 
. proceedings o consistent herewith. | ae 


" Epwarp W. ‘Tie | 
_ Peprity Soligitor. 


ae - RICHARD K. TODD ET AL, 
8.28000, J A28811, A-28874. Devided October 30, 1961 


| Oil and Gas Tees ‘Discretion to Lee: 


oe SE 1946 amendment to section 17. of ‘ie Mineral ewes re dia or aeveve 
-. the Secretary of the Interior of his authority . to. decide in his discretion, , 
whether it is in the public. interest to issue oil and gas leases for certain 
areas of the public lands. : = A 


Oil and Gas Leases: “Applications—Oil and Gas Leases: ‘Discretion to Lease. 
‘The Secretary of. the Interior can. reject. an offer. to lease for oil ‘and gas when 


-he determines that such action is in the public interest even though.the land 7 : ee 


- > applied for may have. been sa to oil. and gas mae d when the. offer. was 
- filed. | ve a feet: : ‘ 


| Oil and Gas eae : Discretion to Lease—Withdrawals and Reservations: o. 
- Generally—Alaska: Oil and Gas Leases | | 


| ‘The agreement ‘signed by. the Secretary on J uly: 24, 1958, coains: ee of the - 

~ Kenai National: Moose. Range to oil and gas leasing was not-issued. pursuant _ 

-- to the Secretary’s authority to withdraw public lands. but. in. the. exercise of 
his discretionary authority to issue oil and gas leases. - ; | 


; : Administrative Procedure Act: ‘Rule Making Pe a 


The provisions of section 4 of: the Administrative Procedure Act: relating to . 


- Tule making do not apply to regulations issued by the Secretary: governing  — 


the issuance of oil.and gas leases on the Kenai National Moose Range, be- — 

- cause the regulation involves the use. of public property and matters ‘affect- 
- ing public property are expressly excepted from the provisions governing : 

rule making in section 4 of the Administrative Procedure Act. | 


Administrative Procedure Acts. Hearings: 


The provisions: of. section 5. of. the Administrative proeeddee, ‘Act. einige. 6 - 
. hearings do not. apply. to offers to lease. public land for oil and gas because 

a hearing is not required by the pertinent. statute, the Mineral Teasing Act, 
“nor BY, the due process prosien oe the Constitution. ee 


"APPEALS FROM THE BUREAU OF LAND. MANAGEMENT 2 


ehictard K. Todd and others ? have appealed to the Secretary Shite 


Interior from several decisions dated March 25, 1959, October 22, 1959, 
or December 29, 1959, respectively, ‘of the Director’ or the ‘Acting 
Director of the Bureau of Land Management which affirmed the re] Qc- 


. A 1 See. Appendix foe ‘the names of the: appellants and the serial aumbers of their ‘offers. 
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: tion. by the manager of the Anche land office of their eee 
noncompetitive offers to lease for oil and gas certain lands within the — 


_ boundaries of the Kenai National Moose Range on the Kenai Penin- 


~-sula in Alaska because the lands applied for are within the portion of 
_ the moose range which the Secretary has decided to close to oil and gas - 
| leasing. The offers were filed pursuant to section 17 of the Mineral 
Leasing Act, as amended (380 U.S.C., 1958 ed., sec. 226). The Acting 
Director held that the determination of whether to issue a lease for 
oil and gas lies within the discretion of the Secretary and that, if the — 


| Secretary determines in his discretion not to lease certain land, offers 72 


= to lease such land must be rejected. 


~The Kenai National Moose or was) salsa by. ieceitive Paul 


Order No. 8979, dated December 16, 9A (8 FR. 647 ol which a 


- vided i in pertinent: part: 


as By. virtue of the authority vested in Me as | President of the United States, 4. 
ig” ordered that, for the purpose of. protecting the natural breeding and feeding — 


_ range of the. giant Kenai moose on the Kenai Peninsula, Alaska, which in this ~ | 


area presents a unique wildlife feature and an unusual. opportunity for -the 
study. in’ ‘its. natural environment :of the practical management of a big game 
species that has considerable local economic value, all of. the hereinafter-_ 
described areas’ of land and water of the United States lying on the northwest 
portion of the said Kenai Peninsula, be, and they -are hereby, subject to valid | 
existing rights, withdrawn and reserved for the use of the Department of the 
Interior and the Alaska Game Commission as a refuge and breeding ground for. 
-.. moose for carrying out the purposes of the Alaska Game aw of - eee 18, . 


— : 1925, 43 Stat. 739, ‘U.S.C., title 48, sees, 192-211, as amended. 


7 ‘Sipe order went on to state that except for‘a small strip of land not ae 


' material here none of the land described “shall be subject to settle-- 
ment, location, sale or entry, or other disposition,” that the General 
Land. Office (now Bureau of Land Management) retained primary 
jurisdiction over the lands, and that, the order did not “prohibit the 
hunting or- taking of moose and other game animals and game : 
binds Se” eo 
The moose range lies south of Anchorage and eee an area 
: of approximately 2,000,000 acres in a roughly rectangular shape ex-. 
tending up to 125 niles from. north to south and up to 70 rates from _ 
east to. west. — 
-. In the most recent revision of the departmental regulation relating 
to oil and gas leasing of wildlife refuge and game range lands (43 
8) sk 1959 Supp., 192.9), the Department, for purpose of controlling 
the issuance of oil and gas leases, divided the public lands withdrawn 
- for wildlife purposes into four classes. One of these is “Alaska wild- 
life areas,” which are defined as “areas in Alaska created by a with- 
_ drawal of public lands for the management of natural wildlife 
- resources and administered by the United States Fish and Wildlife 


2011  "  RIGHARD K. TODD ET ALL. = (ssi isi’ 


October 30, 1961 


Y 


z ‘Service®: la, 192.9(a) (4)e The moose. range falls into this class : 


| The regulation further provides that 


| AS to game. range lands and Alaska wildlife areas, representatives of the 
appropriate office of the Bureau of Land 1 Management and the. United States 


Fish and Wildlife Service will confer for the purpose of entering into an agree- 


. ment specifying those lands which shall not be subject to oil and gas maaan oe ce 
— Fd., 192.9(b) (3). | : 


On J uly 24. 1958, ‘the a ee an. pire ear 2 ached. ibe 


these agencies which, roughly, opened the northern half of the range 


life purposes. ae ie | 

- The manager and: Acting Director hadedl the decisions upon » this 
directive and indeed, if it is valid, the offers must be rejected. In their 
appeals the several. appellants attack it on a variety of grounds. 


One ground common to almost all the appeals is the contention that | 


the Secretary has no discretion in determining whether to lease 
public lands not withdrawn from leasing by the Mineral Leasing Act, 


as amended, but: that he is under a mandatory: duty to issue a. lease 


to the first. person filing a proper application who is qualified to hold 
a lease under the act. Stated conversely, the contention is that upon 
the filing of their offers the appellants acquired a, vested right to have 
leases issued to them, since the lands applied. for were then open to 
leasing, and they could not be deprived of this right by any subse- 
quent action of the. Secretary, to wit, the adoption of. the July 24, 
1958, epeements (The appellants offers were all filed prior to that 
date.) | 
Inthe recent case of H ey v. ee 981 F. 2d 620 (D: C. Cir. 1960) ; 


-In which the identical argument was | raised, a oot rejected It, 


holding: 


We are of the opinion; ‘for reasons that we shall Sere undertake to state, 
_ that the Secretary of the Interior had discretion to accept or reject Haley’s. 


applications for leases, If that conclusion is sound, ‘then it must necessarily 


and closed the southern half to oil and gas leasing “because such. 
activities would be oe with se ra thereof for ae | 


a Te Aa a 


ate. 


i 
: 


y 


| 
| 
| 


j 


| follow’ that the. mere: applications for leases created no vested. rights in Haley. - 


As originally enacted, the Mineral Leasing Act ‘of. 1920 (§17) provided for: 


; leases only on “deposits of oil or gas Situated within the known geologic struc- 


. ture of a. producing oil. or. gas field * * #.” However, § 13. of that Act authorized | 
the Secretary of the. Interior to issue an. “exclusive prospecting Permit on. land 


not within any known geological structure. 


Section 13 of the Mineral Leasing Act was amended a by | the. ‘Act of este 21, oo 


1985, 49 Stat. 674, to provide: 
_ “That the Secretary of the Totes is oe authorized, and. directed, under 


. such necessary and proper rules and regulations as he Muay prescribe, to grant ~~ 


“to any applicant qualified under this Act a prospecting permit, * * & Provided, 


: 7 That said application was filed ninety days prior to the effective date of this | 
= amendatory Act. ee ‘Pr ovided further, That any application for any prospect- i 


“? Published in the Federal Register on Le USuaE rh 1958 (23 EVR. 5888). 
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. ing permit: filed after ninety days prior ii the effective date of this arnendatery o 
Act shall be considered as an application for lease under section 17 hereof: *.* *.” 
section 17: of ' the Mineral Leasing Act. provided - “that all unappropriated 
deposits of oil-or gas’ situated within the known geologic structure of a Det oducing 
oil or gas field and the unentered lands containing the same * * * mney. be | 
leased by the Secretary of the Interior: %." (Emphasis ours.) — | : 

The Act of August 21, 1935, also amended $17 oF the Mineral Leasing Act to 
read, so far as here pertinent, as follows: 

“See, 17. All lands subject to disposition under this Act which are inoue 
or believed to contain oil or: gas deposits, except as herein otherwise provided, 
may be leased by the -Seer etary of the Interior after the. effective date of this 
amendatory Act, to. the highest | responsible qualified . bidder by competitive 
bidding under general regulations. ae Provided further, That the person first 
- Imaking application for the lease. of any lands not within any known geologic 
. structure of a producing oil or gas field who is qualified to hold a lease under - 
this’ Act, including applicants for permits whose applications’ were filed after: 
ninety days prior to the effective date of this-amendatory Act shall be entitled 
to a preference right over others to a lease of such. lands without competitive’ 


“aoe bidding * * * 7 (Emphasis ours.) — 


| Section 17 of the Mineral Leasing Act was again ‘amended by the ‘Act of 
August 8, 1946; 60 Stat. 950, to read,’so far as here pertinent, as follows: 

"See. 17. All lands subject to disposition under this.Act which are: known 
or, believed to contain ‘oil or gas deposits may be leased by the Secretary of the - 

-Intertor. ‘When the lands to be leased are within any known geological struc- 
ture of a producing oil or gas field, they shall be leased to the highest Tespou-_ 
sible qualified bidder by competitive bidding under general regulations, ee 

“When the lands to be leased are not within any known geological structure of 

a producing oil or gas. field, the person first making application for the lease . 
who is qualified to. hold a lease-under this Act shall be:entitled to a-lease of 
| such lands without. competitive. bidding. * * *” (Emphasis ours.) 

It is significant that the , phrase “may be leased by. the Secretary of aie: 
Interior” in §17 of the original Mineral Leasing Act was carried forward without 
4 change in the Amendment of 1935 and the Amendment of 1946, indicating al. 
‘intent: to continue. to give the Secretary. of the Interior discretionary | power, 
rather than a han a positive ms mandate to.lease. | ‘ee ef oe 
~Tre-wais aut authoritatively settled that an anpieniie for a prospecting. permit 
under § 13, eHDreG, as ee. enacted, Cheated. no vested oe in the apy 
cant. - 

‘The court, in United States ex rel: M enaan v. ‘Wilbur, 283 U. s. 414, 418, 419, 
51S. Ct. 502, 504,. 75 L. Ed. 1148, held that the provisions of the Mineral Leasing 
Act plainly indicated “that Congress held in mind the distinction between a 
positive mandate to the Secretary and permission to take certain action in his 
discretion. Also, the difference between: applicants for mere privileges and those 
persons who, because of expenditures, or otherwise, deserved special considera- - 
tion” and “that under that Act, [1920] the granting of a prospecting permit 
for oil and gas is discretionary with the Bectetary: ‘of the Interior’ and auy 
application may be granted or denied, * * *,” 

_ Prior to the amendment of §. 17 by the Act of August 8, 1946, this court had — 
held that the” Secretary of the Interior had discretionary power to accept or 
reject an application for a | noncompetitive oil and gas lease under $ 1%. a 


10 Wilbur v. United States, 60. ia D.C, 11, 46 PF. 2d 217, affirmed United States, er rel, 
McLennan v. Wilbur, 288 U.S. 414, 415, 51 S. Ct. 502, 75 L. Ed. 1148. . 

Wenn v. Ickes, 67 App. D.C.°291, 92 F. 2d 215, 217: United States ex rel, Roughton Mee 
Iekes, 69 App, D.C, 324, 101 F. 2d 248, 251; Dunn y. Ickes, T2 App. D.C. 325, 115 F. 2d . 
36, 37, cr tonat denied 311 U.S. 698, 61 S. Ct. 137, 85 L. Ed. 452. 
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This cour’ in | United Abates en rel, Jor dan. v. Ickes, 19 nas D. C. 114, 443 | 
¥. 2d 152, certiorari denied 320 U.S. 801, 64 8. Ct. 432, 88: L. Ed. 484; 323-U.S. 
_ 759, 65.8. Ct. 98, 89 L. Ed. 608, held that it was not the intent of Congress by | 
e the amendatory: Act of ‘August Pale 1985, to: deprive the Secretary of the Interior 

of such. discretion ‘accorded him .under: the: original. ‘Act, except as to a very 


limited. eroup . of. pe filed 90 days: prior to the effective date of the ° 


. amendment.. 
 We.are of the opinion that the i946 amendment i in. “nowise limited such power | 
- in the Secretary of the Interior and continued his. discr etionary power either 


to ‘grant. or ‘reject: applications for leases. As observed above, the phrase in: . 


§ 17 of the. Mineral Leasing Act of 1920, as. originally enacted, reading “may be 


- 7 leased by. the Secretary ‘of the Interior” was. not changed by the-Amendnient . 


of August 8, 1946. It was carried into the amendatory. Act. The provision for 
| the leasing. of lands within a known geological structure. and. lands not within 


= any” ‘known ‘geological structure applies: only to lands “to be leased,” plainly 


. implying: that the: Secretary of the Interior was to determine what lands were 
_ to be. leased:” “Accordingly, we conclude that. the acceptance or rejection of. the 


a ‘applications’ to’ lease here involved was a. matter ne within the discretion 
os of the Secretary. of the Interior. | (Pp. 624-25. oe 3 


_ Therefore, L conclude that the 1946: enter to section V7 of the 4 
Mineral Leasing Act did not’ deprive the: Secretary: of his discretion- a, 
‘ary authority over-the issuancé-of oil and | gas leases un ner the Mineral | 


= Leasing Act, as‘amended. . 


‘In -one. a or. aonieka mast of the, Suiee eoniend that the : 


: * Secretary. lacks. authority. to withdraw ‘from mineral leasing large 


| areas of public: lands. ‘They assert,‘as a subsidiary to this argument, 
that in withdrawing part: of the moose range from leasing the Secre- - 
tary. did not. follow une, oe aoe in ‘his regulations: for 
7 making. withdrawals. | ae 
“, «The short answer to thee assertions is: chat neers in the agreement | 


“ofd uly 24, ‘1958, supra, nor in the regulation pursuant to which the | = 


agreement. was: adopted. did the Secretary purport to exercise his_ 
. authority to withdraw land. Although the Secretary possesses and’ 
has long exercised broad. authority to “withdraw: public lands, he felt 
"it desirable a number of years ‘ago to’ formalize his authority by an 
express delegation: from: the President: Solicitor’s opinion, 57 I.D.- 
— 88L (1941). Executive. orders of delegation were issued, the latest — 
being, Executive Order No. 10355 of May 26, 1952 (17 FR. 4831). 
Section 1 of this order specifies that all orders issued by the Secretary _ 
under: authority of the order “shall be designated as public land or- 
ders.” In accordance with this. requirement orders of withdrawal 
issued. by the Secretary have been designated and numbered as public 
- Jand orders. See Appendix B to Chapter 1 of 48 CFR, 1954 ed., and 
43 CER, 1959 Supp: Neither the agreement of July. 24, 1958, nor. 
43. CFR, 1959: Supp., 192.9 is designated as a public land order or 
recites aS on Executive Order No, 10355. Consequently it is 
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plain that the Secretary did not purport to withdraw land under the - 
| authority of that order. 
Aside from Executive Order No. 10355. thie: ‘Serene ae only o 
an limited statutory authority to. withdraw public lands, e.g., 43 U.S.C., 
1958 ed., sec. 800 (stock-driveaway withdrawals), and 43.U.8.C., 1958 7 


ss ed., sec. 416. (reclamation withdrawals). To my knowledge he has. : 
7 never asserted that he had authority under, the Mineral Leasing Act 
to withdraw land from leasing. — | 


| Finally, neither the agreement of J ae 94, 1958, nor the ecul bor” S 


| is couched in the familiar language of withdrawal. language that‘is.” :~ 
used again: and again in public land orders and other statutory with- os 


drawals. Certainly the Secretary would not. have eschewed the use 


of. such familiar language: had he intended to make a withdrawal. ope 


In. adopting the agreement of July 24, 1958, the Secretary was: 
simply exercising | in a: formal manner his discretionary: authority 
over issuing noncompetitive leases under section 17 of the Mineral 


Leasing Act. Because the effect. ‘upon oil and gas applicants of the: 


exercise of this authority. is the same as a- withdrawal. of land, ‘the | 
_ appellants have confused the two authorities together. But'the source. 
‘of authority. does not change because ‘of its effect. ‘Stripped of all » 
authority to withdraw lands, the Secretary. would. still have his 
discretionary authority to refuse to issue leases where he thinks 4 issu- 
ance would not be in the public interest. ee : ee 
The formal exercise by the Secretary of a ea authority - 
is nothing new in the administration of the Mineral’ Leasing Act. 
Thus, on February 6, 1939, the Acting Secretary, for the purpose of 


protecting and conserving potash deposits, ordered that “until further : ais 
notice, no lease under the oil and gas provisions of * *'* [the Mineral: .- 
Leasing Act] will be issued for the following-described lands [in New 


~ Mexico], and no application for oil and gas lease will be accepted, 


nor will any rights be acquired by the filing of an application there- 


~ for * * *” (4 FR. 1012). Again, in a memorandum dated April 18, 7 


1942, to the Commissioner of the Genera] Land Office, the Department ot 
| adopted the policy of not issuing oi] and gas. “Tesisieg: | in the Ivanpah 


et 2 Valley, California. See Marie E. Tuttle et al., A-27481 ( January. 28, 


1958). And, on January 27, 1953, the Department. issuéd Order’ No. 
2714. (18 F. R. 700) declaring that “until further notice, no oil and | 
gas lease under the Mineral Leasing Act. * .*.*; shall ie issued” for 


oe docer bel wild areas in the Los Padres Nationa] Forest, California, | 


and the Santa Fe National Forest, New Mexico. The area. comprised 


wilderness areas. See Cecil H. Phillips et al., fn. 3, supra. These _ 
formal actions did not purport to be and did not: constitute: with- 


 drawals of land. They were merely. formalized exercises of discre- 
nee as the ue of J uly 24, 1958, 1s. 3 si 
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“hnotheb atzument offered by appellants i 1s s that the Secretary must. . 


issue them leases because at the date their offers.were filed the lands 


applied. for were open to oil. and gas leasing under. the. pertinent * 
. statute and regulation. “The: facts are undisputed. “The. Mineral 
- Leasing. Act. does, not. prohibit leasing within a moose range. The © | 
~ pertinent regulation, until its amendment in January 1958, permitted > ae, 
oil and gas. leasing. of lands i in. wildlife refuges under certain,condi- . 
tions . (43 CFR, 1954. ed., sec. 192. 9) and would not st have : 
ee the issuance of leases toappellants. 7 
_This is merely. another, facet. of the. contention ‘that an  soplicants: | 
| for an oil. and gas lease acquires: some , right te to: a . lease merely by filing 2° 
his application. The contention. has already. ‘been answered, but it — 
may. be observed, here that the effect: of the contention would bs that 
once an application has been filed for land open to leasing the Secre- 
_ tary loses his discretion to determine whether a lease should. be issued. 
. He could only exercise his discretion prior to -the filing of an appli- 
“cation; -With the thousands of acres of public. land. open to. leasing, 
the appellants are asking the Secretary to do.the impossible, i.e., make 
_ a; determination in. advance whether any land should not be Teased. : 
ue ot only would this: cast.an enormous initial. burden. upon the Secre- 
"tary. ‘but it -would freeze. a determination by him once. an application. | 
is filed,. preventing him from changing a determination: on the basis 
_ of rene circumstances occurring ‘after: the filing of an applica-. 
tion,. Indeed, even .if circumstances had changed prior to. the filing 
of the application but a final determination of policy or the formaliz- 
ing of -a final determination had not been made prior to the. filing, 
the hands of the. Secretary would be tied. Such. a conclusion has | no 
support in law or inreason? =~ Bogle! 2 7 | 
~ Some of the appellants raise : the eles ee cance inat’ it: 1s re : 
‘to reject: applications on the basis of a determination. ‘made 4 years. 
after the applications were filed. In Dunn v. I roles, supra, the plain- ¥ - 
tiff asked the court: to order the Secretary to act on his application. | 
Refusing. to do. so, the court said: “It cannot. be doubted that under 
many Pea met seen, withholding action on. ‘such applications for a 
rather extended: period would be. eminently proper, if not essential 
to wise administration.” 115 F.2d,atp. ov. | | 
At all times material here, except: for one brief ey the process. 
ing of oil and gas offers for lands in the Kenai moose range was. 
: . Bigpended:. pending revision of the regulations. The first of the - 
~ offers under consideration was filed on’ May 21, 1954... Almost 9 
months before, the Bureau of Land Management, by a. memorandum 
dated. August 315. 1953, ordered. the suspension of action on all oil 





ein. Order No. 2714, supra, ‘the Departuient specifically dizeeted that “All pending ap- 
_ plications for such‘leases * * * shall be Eppecuew * (This is the same. wees of Berton that 
is pane complained of here, » 
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and gas ofers within a fish anid ilaiite genes tintit ets notice. 
_ pending a study of the policy and regulations relating: to the issuance — 
_ of leases in. wildlife refuges. | 
On-December 6, 1955, the Department amended the oil and gas 
regulation, 48 CFR 199, 9 (20 F.R. 9009; Circular 1945), to close 
certain areas to leasing, make some available for leasing under restric- 
tions, and open others to unrestricted leasing. It appears that the 
Bureau considered that the approval and publication. of the amended 
regulations automatically vacated the suspension. order of August dl, 
{953,.and issued some oil and gas leases: | | 
‘On December 20, 1955, the Director of the Fish and Wildlife co 
- ice asked the Director és the Bureau of Land Management 1 to with- — 
hold action on all oil and gas lease offers for lands opened to unre- 
stricted leasing because of certain inaccuracies in classification. By 


a letter dated February 6, 1956, the Chairman of the Committee on - 


. Merchant Marine and Fisheries of the House of Representatives noti- : 
fied the Secretary of the Interior that his committee was considering : 


ss legislation to vest. ‘authority to dispose of wildlife refuges solely in’ — 
Congress. He requested that the Department suspend its activities - 


looking toward alienation of any interest: in lands under the juris- | 
diction of the Fish and Wildlife Service until his committee had». 

concluded its ‘investigation. Thereupon, on February 6, 1956, the ~ 
| Bureau of Land Management directed its field ‘offices to’ suspend 


action on all offers. for oil and gas leases in fish and wildlife areas 


until: March 1, 1956.’ ‘This suspension was extended several times 7 

se and on March 30, 1956, was made indefinite. 7 
On October’ 11, 1957, notice was published ; in the Federal cites 

of a proposed revision of 43 CFR 192.9 (22 F.R: 8088). ‘Paragraph 


ie (d) of the proposed regulation clearly stated that part or all ofthe 


Alaska wildlife areas might be closed to mineral leasing. Thereafter, | 
a 2-day hearing was held on December 9 and 10, 1957, at which many _ 
proponents and opponents of the proposed regulation appeared, testi- _ 
fied, and offered exhibits. A substantial portion of the testimony, both 
pro.and con, was directed to the Kenai National Moose Range. The 
proposed ropuilation was modified as to form and adopted on J anuary 
8, 1958 (23 F.R. 227; Circular’ 1990). It was followed on July 24, 
1958, by the agresmient dividing the: moose renee Into leasable and 
nonlessable areas. 

The amended regulation provides that “AN pending offers or appli- 
cations heretofore filed for oil and gas leases covering game ranges, 
coordination lands, and Alaska Wildlife areas, will continue to be > 


suspended until ite agreements referred to In paragraph | (b) (3) of 


- this section shall have oe completed.” 7 48 CFR, 1958. PUPP 
ie: peas | ease, cian Fad _ | 
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a Upon the aspreral of the agreement, of J uly 24, 1958, all the offers ; 
pending for lands in the part closed to leasing were re} ‘ected. | | 
In summary, the only period from Auprst 31, 1953, to J anuary ci 
1958, when the processing of oil and gas lease offers for lands in the | 
Kenai moose range was not suspended was from. December 6, 1955; 
to February 6, 1956, a. period of two months. None of the offers on 
appeal was filed i in that period. In other words, the appellants filed. 
_. their offers at times* when it was well known that the Department 
. was deeply involved in attempts to work out a solution to the problem - 
of the conflicting demands for the utilization of the moose range and 
when it was perfectly apparent that one course of action the Depart- _ 
- .ment,might adopt would be to close all or part. of the moose range to 
leasing. In the circumstances, the appellants cannot properly allege. 
_ that the fact that they filed offers raises any. equitable considerations 
\ in their behalf. At best, they gambled that the lands they applied 
for would be opened to leasing. Having k lost, Ma have little ground | 
A for complaint. | 
In any event, the determination of whether or not to Jease tracts of ‘ 






- public land ander the Mineral Leasing Act is based upon the public — 


“interest, not upon ° whether one applicant managed. to file an offer, or a 
“series of offers, before the Secretary made his finding. © | z 
The offerors also assert that even if the Secretary has authority te to 
determine in his discretion. whether oil and gas leases should be issued — 
for all or part of the moose range, it was unnecessary to prohibit oil 
. and gas leasing on all or part of: it in order to attain the purposes for — 


which it was withdrawn. In support. of these. contentions they have * 


submitted arguments and exhibits purporting to ‘demonstrate that a 
“oil is compatible with moose” or that the division made is illogical. 


However, the proposed revision of 43 CFR 192.9 was published in - _ 


the Federal Register and a hearing was held. The proposed regula- — 
_ tion clearly provided that all or part of the range might be closed to 
oil and gas leasing. Many of the appellants or their representatives 
appeared at the hearing and made substantially the same arguments. 
_ In addition, other persons testified in support of their position. There 
was also, of course, a great deal of testimony in opposition. 

The agreement reached between the: Bureau of Land Management 
and the Fish and Wildlife Service and signed by the Secretary. was 
arrived at in full awareness of all the factors involved and represents 
the considered judgment of the Bureaus and the Secretary that the 
division of the moose range is the proper method. of balancing the 
several components of the public interest in this area.. 

' Another contention is that the Secretary has failed to comply. with - 
; the requirements of the Administrative Procedure Act, 5 U. S. C., 1958 


4 The offers were filed at various times from May 21, 1954, ‘to Ja anuary 8, 1908. ° 
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_ ed., sec. 1001 e¢ seq. One argument is that the agreement of J uly 24, 
| 1958, is rule making and that section 4 of the Administrative Pro. 
cedure Act (5 U.S.C.; 1958 ed., sec. 1008) ‘requires notice and hearing 
of proposed rule making. First, as has been pointed out, notice was - 
given and a hearing held on the proposed revision of 43 CF R 192.9. | 
~The agreement relating. to the moose range was contemplated in the — 


a proposed. regulation and all interested parties had ample opportunity 


to present their views. More important, the regulation involves the 
use of public property and “matters relating to public property are. 
-. expressly excepted from the reqilirements of section 4 by the intro- 
_ ductory paragraph of the section.” Wade M oN eu et al. 64 L D. 493, 


429-480 (1957).° 


In the alternative, it is contended that the agreement is an adj udica-- 
tion which, under section 5 of the Administrative Procedure Act (5 — 
US.C., 1958 ed., sec. 1004) requires that the notice and hearing pro- 
cedure of that. ol be followed. However, the provisions a the | 
' Administrative Procedure Act do not apply to detérminations relating" 
to the issuance of an.oil and gas lease because no hearing i 1s required i 
_ by the Mineral Leasing Act, Vorthern Pacific Railway C ompany et at. 
. 62 LD. 401, 410 (1955), nor have the offerors. any rights sehich:: 
require a hearing to satisfy the due process requirements of the Const. * 
tution. See United States: v. Heth V. O'Leary et al., 63 LD. 841 

(1956). | | 
In addition to the. offerors, the Sindard Oil Company, which 
entered into an oil and gas development contract with the United 


. States of America on July 14, 1954, for an area which includes a 


portion of the area in the moose range closed to leasing has filed a 

- motion to intervene and presented arguments in favor of the offerors” 
from whom it has acquired options. The motion to intervene is al- 

lowed. In addition to the arguments made by one or more of the — 
: appellants, Standard contends that the rejection of the lease offers 

5'The M cN etl. decision was attacked in court, Wade MeN ei. vy. Fred A. ‘Seaton, Civil No. 


648-58, United States District Court for District of Columbia. ‘On June-4, 1959, the court 
held for the defendant. In sustaining the validity of the special rule for grazing on pub- 


i lie lands, which was attacked in‘ the departmental proceedings, the court said, in answer 


to the contention that the proposed rulemaking provisions of the Administrative Proce- 
dure Act. had not been observed im the adoption of the special rule: — . 

“The government relies on the exception involved in the phrase ‘public property’. . There - 
is no doubt that public lands are public property. ‘The rule here in question. involved a 
matter relating to public lands and, therefore, public property. ‘It follows, therefore, that | 
the requirements of Section 1003 of Title 5, United States Code, do not apply to the 

adoption of the rule here im question.” 4 
- Upon appeal, the decision of the District Court was. reversed on the merits, but on this , 


* ae point the court said: 


“T Appellant], asks us to strike down the Special Rule on ine ground, among others, that 
the rule was issued without notice and hearing. ‘We do not agree with appellant 6n that . 
proposition, * * * Again,. the notice requirements of section 4 of the Administrative 
Procedure Act * * * contain an express exception when there is involved rule making 
relating ‘to public property, loans, grants, benefits, or contracts.’ .' That we are here -deal-— 


ing with matter relating to- public property is obvious * * *.” “McNeil v. Seaton, 281. Be 


2d 931, 936 (D.C. Cir, 1960). 
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: Actes its nahi undies the contract. However, I can mead nothing i im 


the contract which obligated the United States in any way to issue _ 
leases within the moose range, or, Indeed, anything which assures _ 
| Standard that, any leases within the moose range will be optioned to it. 


Standard submitted the development contract for approval by a 


letter dated May 14,1954. The letter recited that various individuals 


“are holders of or Pas filed” offers for lands in the southerly portion. — 


of the Kenai Peninsula; that Standard has been offered operating 
agreements “covering: ‘leases heretofore issued and which shall here- 
after be issued. pursuant to. lease. offers filed by individuals as afore- 
/ mentioned”; and that Standard is willing. to acquire .such operating 
agreements provided the development contract is approved. It ‘is 
interesting then to note that the only offers listed in Standard’s motion 
to intervene were filed on May 21, 1954, seven days after Standard 


submitted the development contract for approval, and uae Standard 7 


did not acquire options on the offers until] June 15, 1954. 
Moreover, Standard’s letter of May 14, 1954, stated : 


: The proposed contract places: no restriction whatsoever on the nailing by the’ “: ce 
| United States under the General Leasing Act or otherwise, of any Public Do- 


2 main or Territorial School lands located within the area defined in the. contract. 


| - Furthermore, section 17 of the contract: provides that “* * * no — 
%. operations shall be conducted pursuant to this agreement upon any 


| lands included in such range wairout prior approval of the appro- 


priate controlling Federal agency.” This provision makes it clear - 
_ that Standard entered into the contract without any assurance oe 


_Jands in the moose range would be made available to it. 


Finally, there is still more acreage within the area covered by the 


~ development contract than Standard may hold under it. — 
I find Standard’s contentions, therefore, to be without merit. 


- Therefore, the decisions of the Director and Acting. Director of 


| the Bureau of Land Management are e affirmed. 


_Jonn A. Cae JR., 
Assistant pranetary: of the L néerior. 
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George N. Keyston, Jr__-2 eee - Anchorage 
. George N. Keyston, Beale ies ee Anchorage 
George N. Keyston, Jr_s_+-----..-2.-----.__-._---.---__. Anchorage 
. George N. Keyston, | ae ae a SPE OR OE Ali SEES Anchorage 
George N. Keyston, fn Mee ONE ta ck ON eR Anchorage 
George N. Keyston, Jr_o_.---..-1__----_2_2.._---.-_--.. Anchorage. 
_ George N. Keyston, Jr-___..--___-._----__-_____-________- Anchorage 
J. E. Dawson, Tesi Sh ae ee eI Anchorage 
J. B. ae IT none enn eh Sete Anchorage 


Anchorage 
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029588: 


029590 
029592 


029506 
“029597 


029617 


(029618. 
029619 

029620 © 
029621 
029628 . 


029629 
029631 


029682 

029653 
0297385 
029726: 
029787 


029738 
029739 
029741 
029742 
029743 


(029765 
029766 - 


029787 
029778 
029790 
029794 
029799 
029800 
029801 
029802 
029858 | 
029961 


030008 
030126 
080127 


030132 


030205 
030206 © 


030207 — 
030208 . 


030209 


030210 


080211 
030212. 


050213 


O80214 
080215. 
020422 
0804270 
(0380428 
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J. BE. Dawson, erat aera ee Anchorage 
Thorwald & Marie T. Osbo_..---2.__-_.--------~-_------ Anchorage 
‘Bert F. Desig oss a ee ae Anchorage 
Bert: W. Ducsings 22k ee eae, Anenorage. 
Bert F. Duesing_-..-__-_-__-__. Pees Seales atecaeae st a NCHOrAge. 
‘Bert F. Duesing._..---.--------- 8 eae Ae ec ACh Orage. 
» “BOrb My: DUCSING y=. g8 220s ee eo _.-.. Anchorage 
Were By DuesiNees enol ee ee eee Ae norage: 
. Bert F. Duesing_-_-_-__-___2 2-2-2 -----------_L_.. “Arichorage 
Bert F. Duesing--__-.--_-.-- Sees Rainn tenn Anchorage 
Bert F. Duesing_.-_--__----_ st led ioe Anchorage. 
UGK Vi. Wa lero 3 Sis i oe ee A ehOrape® 
HdwaTd, “Hi \OGNGy eco ote teas el ee ea _ Anchorage 
Mrs. Edna Mae. Walker_.--..----__---u..-.__.-.___._.... Anchorage 
-Mra..Edna Mae. Walker_--------.22---- Anchorage 
Newton H. Neustadter; Jr. 2.2. Anchorage 
Mps:-Modna Mae Walkeric 225s esis i Anchorage: 
- Mrs. June M. ‘Hines.---___-_-----..-.---..----.---__._. Anchorage 
Mrs. June M. Hines.:____.--.----.---~...--------1_-+--_.~. Anchorage: 
Mrs. June M. Hines._-_2.---_-- 2 s.---.--. Anchorage 
_ Mrs. June M. Hineg______--__ hues icbeca tes oi Soe Anchorage 
| Hitward: Bs Coney aoe. cote ao ae Anchorage. 
| Edward R. COU aes ea eh “Anchorage 
Rdward R. ON CY ie tec hae See woos. ‘Anchorage: 
‘Hdaward R. Coney-._---_. eee Anchorage 
GWEN Coney ac2 esto a oS cae Anchorage 
Edward R. Coney-~-—----------- =~ 22a enna Anchorage 
_ Mrs, Blizabeth W. Coney--_..--»____--.-----1---2- ie . Anchorage 
Mrs. Elizabeth W. Golby sees aan ee ee Anchorage 
_ Mrs. Blizabeth W. Coney__------._.---_-- ins “Anchorage 
George N. Keyston, | ee ee eRe ea eer ne an “Anchorage 
George N. Keyston, Jr_------_--.-2- Lu. ee See Anchorage 
George N. Keyston, TE nnn ‘Anchorage 
Me GSOT Be IN. CystOny (Jt a8 oils ctl Bee - Anchorage 
'-George N. Keyston, Jr_____ EEE SERVE Anchorage 
Dome Oil Exploration Company....---_----__-- 2 - Anchorage 
Dome Oil Exploration. Company Sek Me eT ere SL SER SERIAL Anchorage 
Dome: Oil ‘Exploration Company- a ice Anchorage 
Dome Oil Exploration Company_.._--_.- “ Anchorage 
‘Dome Oil Exploration. Company... eae a ee ee ee . Anchorage. 
» Mrs. June M.-Bines.._-_- ooo ee Anchorage 
oL, Ew. LE Far 61 1110 :1 ae eS eae eT ed, ee Cry TS Anchorage 
: Dome Oil Exploration Company__________--.-_--._.._-_-. Anchorage 
| Dome Oil Exploration Comp ariy 6 eat ete es Anchorage 
‘Alvest, aa ee, “Anehorage 
SUL OSE: es a ag he ee a. ‘Anchorage 
_ Alvest, Me oan nen Pacoraee 
> A+28811: | = ee 

"Esther ‘R. Brautiga M-- ~~ ~~~ ~~ - ~~~ eee | Anchorage 

| “A-28874 : = 7. ae c= | Abs 8, 
hoe eS B. Ape ce Anchorage 
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030429 
034586. 


036561 


086562. 
036563 
036564 
036565 

036566 
036567 ~ 
036568 
086569 
088084 . 
088376 
088936 - 


088937 - 


088952 


039138 


089739 


039740 


089741. 
039742. 


030743 
039744. . 


039745 — 

089746 | 
089747 
039748. 
089811. - 
039812 — 


039890 


039891 


039892 


089893 


039924 


“080925. 
040187 
040188 - 


040189 - 


040190 | 


040685 


040681 
040682 
040683 


040135 
040136 


040187 
040636 


028009. | 
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Saceat: of: fRadiamation: Findings. of Feasibility 4, 
With enactment. of the Reclamation - Project Act of 1939 (53. Stat. 1187 t ths i 


concept of an equitable distribution of costs and. benefits replaced the — = 
previous . concept of assumption of total costs. by the - water users with es 


credits from certain: project revenues including : new power revenues. 


Bureau of Reclamation : Allocation of Costs 


_ A-principal purpose of the Reclamation Project Act of 1939 1 was to place water : ae 


_ user repayment on. a basis of payment ability rather than to burden them. 
with all costs. + : . | 
Bureau of Reclamation: Findings of Feasibility —Burenu of Reclamation: : 
~ Allocation | of Costs , | | | | 
When the finding of feasibility is made by the eee ame pursuant to Section : 


9a of the Reclamation Project. Act of 1989, including estimates of costs, : oe ; 
on allocation of such estimates, and findings as. to probable return of. the ae 


- reimbursable and returnable portions of the estimates, and has been trans- ~ 
mitted to Congress, the requirement of. that. subsection of the Act has been 


. +) fulfilled. — a | 
Buieau: of Reclaination: ‘Repayment and Water Service Contracts 
The requirements: of: repayment and return are not a function of Section 9a 


“Of the: Reclamation Project ‘Act of £939. but. are dealt with in Sections ; = 
- 9e;.9d;- and: 9e. The latter subsections ‘deal not with estimates, as does - - ; 
Section. 9a, but with actual costs. The amount to be repayed by water — 


. users under Section 9d is not limited to that: part of the estimated cost 
allocated to irrigation in the finding of feasibility prepared under Sec- 


tion 9a. o | 
48 ores of Reclamation: Repayment and Water $ Service Contracts. 


“The. 1945. repayment contracts. with the three Columbia Basin Project districts _ = 


- established- the. legal obligations of. the District and the United: eaaieue ae 
as required by Section 9d of the 1989 Act. - <3 » HF a 8 


Bureau of Reclamation: Findings of Feasibility 


A finding of feasibility prepared pursuant to Section 9a of the. Reclamation oe 
- Project Act of 1939 does not itself commit the United States to complete . 
. the project regardless of. cost and to apply power revenues to repay all 
costs above the estimates made in the finding. : bd 


“Bureau of: Reclamation: Repayment and: Water Service Contracts . 


Where a repayment | contract is entered into with the water users, based. on 
estimates of costs. at that time, and provides for a determination by. the 
Secretary as to continuation of work when increased costs reach a- ‘ceiling © 
fixed in the contract, the Secretary ay require an additional: obligation _ 
assumed by the water ‘users as a ‘condition. to: continuation. of construction: 
when that ceiling is reached. . In reaching a decision the Secretary. must 


‘consider the ability of. water users to bear increased costs as well é as the" ; . er 


et abfitty ¢ of purchasers of power to absorb them. _ | : 
eee en ® 68 81D. No. 11 
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eS 306 | DECISIONS: OF THE DEPARTMENT or THE INTERIOR. 68 em 
| ~ w-soe20 ‘ase gay 4 ae June ut, 1961. 
: ” THE UNDER SECRETARY. : | - 


You have requested an opinion as to tlntousiee of Hous Docu- | 
ment No. 172, 79th Congress, 1st. Session, entitled “Report on the ; 


"”. -Coltimbia Basin Project on the Columbia River,” to the 1945 repay- 
ment. contracts with the three Columbia Basin Irrigation Districts. 


The water users on the project have raised this question as an 


7 As issue. to be met in settlement of the project’s repayment problem. | 
_. Underlying the question as raised by the water users are two more ah 
specific questions that relate to House Document No. 172. These are: 


(1) What is the effect, of the so-called “interest component” — . 


| * account. of $70,786,815 on the Columbia Basin controversy ? 


(2) Does House Document No. 172 require the Secretary to com- — 


| a plete. the project, irrespective of cost, and apply power revenues 3 to 2 
: ) pay all costs above the original estimate? dl a 


~ The. answer to. the: first. question is that ‘the interest. cdniondat | 


- revenues are not now relevant to the Columbia Basin praject. COMES: | 
-versy. The answer to thesecond question is“no.” : 


Section 7(b) of the Reclamation Project Act of 1939. authorece 7 


the: Secretary to make allocation of costs’ pursuant to: Section 9(a)'-. : 


| . of that Act and to. negotiate repayment contracts in accordance, with _ 


| Section 9(d) or‘9(e) thereof on any project that was under construc- 7 
- tion but for which no repayment ‘contracts had been made. at the time - 
- the 1939 Act was enacted. The. ‘Columbia: Basin project | was s such | 


7 - a pote 


- House Dosdnene: No. 172 aH aa ve imate of costs of the waite 


ous features, the allocations of these. estimated costs and estimates of | 


He ame 


the returns and repayments. from the: project ‘to be applied against = 


- the respective..allocations.. These estimates were the basis for fixing 


| ; ~ the obligations of the three. project | districts under their contracts. 
_| The House Document also describes generally | the project works which ; 
- are the peubiet of the repayment contracts. coe ae 


L 


The “interest’ component” revenues were accumulated aS a: pecealt v7 


og of a Secretarial determination arising out of a difference of opinion — 
ge Jpn within: the Department, while“House Document ‘No. 172 was under 
aes: ae ‘preparation, as to the requirements for powers rate levels under Section. - 
28 Ae) of. the. 1939 Act. see 2% 7 
One view was that the law. requires revenues ; sufficient to return 3 os 
_... percent interest on the annual unamortized balances of that part of the 
project investment allocated to power in addition to revenues suf- 
_ ficient to amortize the investment ‘allocated to power plus that part 
- of the irrigation allocation beyond the repayment ability of the water 
ee users and assigned for return from power. revenues we gation 
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Paty gubsidy), “The Sues view was that the 3 percent: interest, es ae 


‘a rate of return which could be applied to reimburse the Government 
_ for both the costs allocated to power and the irrigation subsidy. ‘The. 
~~ second | view argued, therefore, that if rates are to be. expressed in | 
| terms of “amortization with intarest. ” the 3 percent interest (the i in- ee i 
terest, component) could be applied to assist in the retirement of the one 


irrigation subsidy. a 
_ The Solicitor, by Opinion M-3347 3, dated September 1944, egieed : 
with the second view, but.he also held that the Secretary had discre- -— 


_ tionary authority ‘to fix rates at such higher levels ashe determined’. aon 


to be proper. Thus he held in effect that the Secretary might, if he 


: ‘wished, fix rates in accordance with the view ‘first above. stated, i. Co to : ; = 
produce revenues. sufficient to. amortize. all construction costs allocated: a - | 
to power and the costs allocated to irrigation which are: beyond: the. 


ability. of water users to repay,In addition to interest at not less than 7 


aon percent smncally. on the ‘unamortized balances of the power : 


allocation. — 


| The Secretary i in Saag House. Doc No. 17 9 aoe the latter ? : : a 
: course, _ This. means, under the. estimates: used. i in House Document io 


No. 172, that during the repayment: period ending with the-year. 2017, 


power revenues of $70,786,815 (i.e., the interest component) aa 5 ee 
be. accumulated which, cade the Solicitor’s opinion, were in excess — Cie 


of minimum repayment requirements. uae 

‘The report proposed that this amount, being. eoraidereds as in excess | 
| of returns required by law, should be earmarked i in a, a. special account 
“3 in the. Treasury, to be available for three purposes : : : 


(2). A reduction, if and when: circumstances warrant and within stated limits, 


| of. the total obligation for construction charges which the. water users. are. re- Apacs 2 : . 
. quired to. assume under the Columbia Basin. Project Act. | 


ee | 2) A reduction in power rates in an amount equal to the total, sum n available aa 
for reduction ‘in the water users’ obligation. 


_ _ (3) To-be taken into account in determining the financial feasibility of various: x : . 
: irrigation and : power. projects that may be ‘undertaken | in the Columbia River” Oru ee 


Basin. _- (House Doc. 172, vili). 


The proposal was. carried into: the Wiis beers contracts byt tha fol. ? z 


oS owing provision: a 


°" 9(e). “When the project’ works as ‘described ‘in’ the Secretary’s report ‘of 7 2. 
3 Janus 31,1945: (Hi: Doc, No. 172,. ‘79th Cong., Ist: Sess.) are completed, le 
_- substantially so (or at such earlier time as the Secretary may fix), the-Secre- 
a tary | snall. determine the: actual .construction costs, including . estimates for 

| whatever. works. then. remain to be completed, and shall review the tentative = © : 
: - determination heretofore made as to the amount of project construction costs sage te, 
| to, be. repaid. by the project water users.. This review..shall take: account » of * oe 
Bae the ‘requirements ¢ oi law. as to the. revarn. to be made: to’ the United ates: the ~_ 


"une 2. Both views were in H asieemnee that the required deturae’y were in addition to’ ‘operation, - - te 


_ maintenance and benlecement costs. 
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ae actual cost’ Of the project. as ‘compared. with the estimate appearing in, ue tie, 
re aed Secretary's. report of January 31, 1945; the various factors that bear directly _ 


= on the ability Of the water users to meet their. construction cost obligation 
under the terms of this contract, ‘and all other factors that the. Secretary. 


ee concludes aré pertinent to the. final determination: ‘of the amount to be tTepaid : 


. by the project water users. If he concludes. that considering all. these. matters | 
“e there is justification therefor, he may Teduce the average amount ‘per. acre of - 


7 - construction cost obligation. for the ‘net irrigable acreage of the entire project , 

- from eighty-five. dollars: ($85. 00), but in no event shall it be teduced below . — 

‘seventy dollars ($70, 00). In the event such a reduction is” ‘made, there shall - 
pe a redetermination - of the ‘District’s constriction cost. obligation pursuant 

~ . to the provisions of this. article on: the basis of the revised average. per-acre 


onstruction cost obligation. - Tf the Secretary concludes no. reduction. is justi- 


; og fied, the District shall be. given notice to this effect and the tentative determina- 


Ss tion ‘that the amount to be repaid is to ‘pe calctilated as provided in this article 
oe using elenty-five dollars. ($85. oD), aS. the Hyetige: amount per acre e shall oa 


3 become final? 


* House Dose No. 179 2 pare: that this interest: Soimpontut to | 
be stibjected to the special treatiient above noted was to be held stable ~ 


at $70,786,815 notwithstanding any excess of the actual constriction 
—  dosts over the estimates. Such an excess was to be met “by an @xten- — 
sion of the repayment: period beyond 9017, if and to the extent Hedes- 

— sary.”® Tt has been stiggasted that the quoted language means that = 
oe power was to assume all costs over and above the estimates used in-_ 
House Document No. 179, including all ittigation costs and that none 


.. of the latter, over and above the estimate then used, would or could 
be made the subject of additional repayment contract coverage. For 
teasons hereinafter. discussed we believe this. suggestion — to be un- 


i warranted in any event. . Suffice it to say at this pont that since 


interest. accumulates only on costs: allocated to: power, not costs al-— | 
> ‘located to ixrigation but assigned for repayment, from power, the. 
statement can be considered only as referring to the power allocation. 


a | Moreover, the phrase ‘ Gf and to the extent necessary” i 1s itself equiv- | 


‘ocal and does not, even in terms, necessarily foreclose the possibility : 


- that some increase in costs might be. ee in ‘the future for ee is 7 
ce ue repayment. . 


Following. issuances” of Solicitor s- Opinion. M8347 3, hie was - 
the basis for the conclusion that the interest component revenues-could — 


be regarded as surplus, that opinion became the object of Congres- — 
sional criticism in connection with several Appropriation Acts in. 


its: application to the Columbia Basin project. See hearings: before 7 
the subcommittee: of the House Appropriations Committee. on the © | 
- Interior Department's appropriation. bills for fiscal year 1946, ‘Part - 


2The Taberie of the Subséction is that. tiked in the: pioject sépayient doiiteasen’ ‘as 


& originally entered into... Later amendmeénts, hét pértinent to ‘this opinion, have. modified ay ae 
the. contracts to some extent with a resultant change in elutes pane aus manatee é : 


“provision: is now Subsection . &(e) of the contracts: as Nahended. te aks 
"House Doe.. 172, page 27. Bintetle, Wee, 
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a ere 1266-1977), for fiscal year “1947, Part 2 (pp: 400-402), ae 


fiscal year 1948, Part 3 (pp. 457-469), and for fiscal year 1949, Part a 


: 8 (pp. 191-192). See also hearings before the subcommittee, Part 2: 


(pp: 837-869) of the Senate Appropriations Committee on the In- ra 


| | terior Department’s appropriation bill for fiscal year 1948. 


The Interior Department’s appropriation bill for fiscal year 1948 bak 


(61 Stat. 460) included the following language: ; 


- Provided fur ther, ‘That interest heretofore collected by the Bennealie Bower 


te, ‘ Administration from sales of. electric energy generated at Grand. Coulee. Dam 


on. the unamortized. balance of investment allocated to power in Grand. Coulee fe 


a Dam shall be covered into the reclamation fund forthwith : 


= P rovided: calle That said interest shall not be allocated oe. the fiscal - 
year 1948. | . 


| ~The interest oe was transferred from the special account to the 


: reclamation fund, as directed by Congress. On May 28, 1951, Secre- a = i 
tary of the Tuterior Chapman approved a request. by the Bureau OF ees. 
Reclamation to suspend further use of the special account and transfer rae. te 


" the amounts to the reclamation fund, 


3 Whatever might be the effect of the foregoing Congressional rel i _ 
administrative actions if a reduction in the $85.00 figure were to. be. 2s, 
im contemplation, it is apparent that no basis for application of. the une 


3 interest component exists under the standards set out in either House ~ 


; Document No. 17 2 or in Subsection 9(e) of the contracts. Reduction 
- of the ‘$85. 00 per acre figure was, under Subsection 9(e) of the con- 


ae tracts, a matter of Secretarial discretion to be determined on the basis et . 


of a number’ of factors there specifically enumerated and “all other - . 


factors that the Secretary concludes are pertinent.” The tremendous - 


increase in construction costs that have come about since 1945. alone, a : 
| without considering such other facts as the. requirement that would — 


-obtain in that event of a reduction in power rates in equal amount, . 


has long since ruled out any ‘possibility of a reduction i in | the $85. 00 nos 


7 per acre average repayment figure. 


For the foregoing reasons, it 1s my opinion that the tenet com: Pe 
: ponent revenues now have no actual bearing on. the Columbia Basin Us ae 


Project: controversy.* 


ae #It- is unnecessary here, Berd to. consider tie validity of. the tian reached in 


ae Opinion M-83473. In addition to the Congressional dissatisfaction noted in the text, the eS, 


- opinion has been the subject of considerable Congressional attention,, In authorizing the 


= Kennewick: Division of the Yakima project, the Congress by Section 5 of the Act of June 12, --  * 

. 1948 (62 Stat. 382), authorized application of one-fifth of the interest component revenues 
. . im: aid of irrigation. The Kennewick Division is the. only instance of a specific legislative 
oe ‘authorization for application of interest component. ‘The interest component. issue was the - 


° subject. of bills on which hearings were held by interested Hioouse Committees in the 79th. 
’ and 80th Congresses. | See printed hearings on H.R. 5124, 79th Congress, and on E.R. 1772, 


ORL. 1886, H.R. 1977, H.R. 2583, H.R..2873, and H.R. 2874, 80th Congress. - Save for the 


7 Kennewick Division, no power payout study for any project of the Bureau of Reclamation .. 
< has. included eo jerae aa of: Peas: component revenues since. fiscal. year. 1953. _ 


te 


a 
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“That a mepteves answer is required to ihe aan question is clear tg 


mo : Froin a consideration of the’ provisions of Section 9 of the Reclamation 
a Project: Act of 1939 as'they relate to enor such as House Document - 
_ No. 172 and to repayment matters. — | 
- As stated at the outset of this opinion, House Deeament N o. 172 
Was prepared and the repayment contracts were negotiated pursuant _ 
-- . to Sections 9(a) and 9(d) respectively of the 1939 Act. 


The Reclamation Project Act of 1989 gave general statutory ee 7 


—. sion to a trend. developed ina number of special laws related to_ 

~ particular projects or of limited application adopted in the decade — 
.. preceding its enactment.’ Until then, for the most part, the general 
law had established projects on the basis of the assumption by water 


users of the whole construction cost obligation arising from the entire 
project, including its incidental power, flood control or other facilities. | 
-. As a corollary, ie water users received credit for, among other 
project revenues, all net power revenues. The provisions of the 1939 
Act recognize “the widespread. and multiple benefits derived from 
construction under the reclamation program and provide -for an equi- 
table and more widespread distribution of the costs of those bene- 
fits,” ° through allocations to be made in accordance with the Act, 
and repayment or other. contracts reflecting those allocations to re 
made with the respective classes of beneficiaries of the multiple- 
purpose projects as contrasted to the prior practice of assumption by 
irrigation water users of the total repayment obligation. A principal — 


os purpose was to place water users repayment on a basis of payment 


_ ability rather than to burden them with all costs. . 


Section 9(a) of the 1939 Act deals with reports such as House 


Document No. 172. It provides for allocation of estimated costs 
and estimates of repayments. Necessarily, these repayments are ex- 
- pressed: as estimates in any event, by reason of the time when repay- 
ment contracts are Peau ee to be. made under. Section 9 (d) of the 


- Act.® 


estimates and findings of probable return of the reimbursable por- 
tions of the estimates, the function intended to be served, dh Section: + 
_ 9(a) has been fulfilled. — | “J 
The requirements of repayment maid return are not a “fonction of 2 


re . Been 9(a). These requirements are dealt with in Subsections 9 (ce), 


* (d), and ‘(e). These subsections treat of the problem in terms of — 


| Gost, not estimates of costs, Subsection 9(c), dealing with. ope = & 
eo rates and the return from power revenues, does 50 in terms of “con- hee 


~ B See. Howse: Repert' No. “995, “16th Cong., Ist Sesn,; p. §.. 


Having made a report as to estimates is costs, a allocation of such 2. 


'.8 Before delivery of water on, in cases where the lands are for the most part. owned by a ; ' 


me United ‘Sites. before the end of the development period, 
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- “étruction investment” ai “other fixed charees” not of Hegtatnated ae : : 
~ cost” as that term is used in Subsection 9(a). Subsection. 9(d) ree. 
quires that water users repay “construction. costs” allocated by the ~ - 


“a Secretary for return by the water users. The amount is not limited 


to that part of the estimated cost allocated to irrigation in the finding . | 
of feasibility prepared under Subsection 9(a). Thus, we havea . : 
_ Statutory pattern that provides, in effect, that in determining what 


_ actual increases in irrigation costs. are to be met from power revenues, 
consideration is to be given to water user repayment ability. | 

The provisions of the project repayment contracts are come et : 
consistent with the foregoing. | eae 

Section 6(c) of the contracts, after referring to the estimated con- - 
struction cost of the works allocated to irrigation, states that, “the 
United States will undertake the construction of the irrigation system 


of the project and carry the construction through to completion to 


the extent possible within the limit of cost above stated” (emphasis 


_ supplied). There is, therefore, no question that as a matter of con- 


tract the Secretary and the nirorece districts agreed that.the United. 

| States was not required to proceed peyone the limits of expenditure 
provided 1 in the contracts. 

The contracts were under negotiation conternporansously with 

- preparation of House Document No. 172. They are dated October 9, 

1945, and were signed on behalf of the United States by Secretary 


Yokes. House Document No. 172 was approved by Secretary Ickes 
January 31, 1945, and transmitted by him to the President and the - 


Congress on March 27 and May 8, 1945, respectively. The contracts . 


-. and House Document: No. 172 must ‘be sonsidered as complementary. 


-. The contracts procéed from the estimates used in House Document | -. 
_ No. 172 and, reflecting the legal requirements of Subsection 9(d) of ’ 


the 1939 Act, they proceed to establish the legal obligations of the, 
_ Districts and the Government. They established those relationships, _ 
as Section 9(d) requires, in such a way that as the project underwent - | 
its metamorphosis from estimates of costs and prospective features _ ee 

‘toward actual costs and works ‘in being, further consideration could ee, * 


-be given to repayments and. returns designed, if the project were to | 


be completed, to reflect an appropriate distribution of the burden of — oe 


repayment of actual costs of ‘the irrigation features as between the © oS 


2 els users on the one hand and the power users on the other, 
_. Under the estimates'set out in House Document No. 172 that distri- 
bution of repayment. started out in a balance based on considerations — 


of repayment ability of the water users and the availability of power - - 
a revenues, The contract provisions, consistent with the law, enable 1 


. _a. review in order to accomplish repayment of actual . costs with a. | : 


. balanced relationship ti#intained a as s between these factors. 
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In thaling ae findings under Gabeeiog: 9(a): the Secretary nn . 


oe not, merely bec power revenues. might be sufficient in a given case - 
to return all irrigation costs, conclude that the. water users are not to % 


be obligated to repay any of them. It is no more logical,-nor is the eat 


oe os Secretary SO. required, to. proceed to contract on the basis that if actual _ 
-. costs substantially exceed estimates, all of the i increase will be borne .. 


by the purchasers of power alone without regard to the ability oF, the 


aes water users to carry any of the increase. | 
ee House Document Neo. 172 had been transmitted to’ the Congress 
"not more than six months. prior to the execution of the contracts. 


_ These contracts, with water user agreement, made careful and explicit _ 


|. ° provision limiting the Government’s obligation. Considering the re- 
lationship between Subsections 9(a). and 9(d) of the 1939 Act, it is 


| clear that, by House Document No. 172 the Secretary could not have 


= intended to foreclose, nor did he, the possibility that the water users 


might one day be asked to undertake an additional obligation on 


account of increases.in actual costs. 
That House Document No. 172 does not ee specifically on the 


subject of increases in water user repayment while referring to a 


~ possible downward adjustment “if circumstances warrant” is not sur- . 
prising. As explained above, its function was to establish estimates - 
-as a basis for bringing the project under the 1939 Act. Moreover, 
‘it was appropriate to indicate an intended disposition of what, at the — 
time of preparation of House Document No. 172, was considered: to 
bea fund of $70,786,815, in excess of minimum repayment requirements 
that would accumulate. In the contract which fixed the legal relation- 
ship of the parties, however, it became important to deal with the. 
possibility of a substantial increase in actual cost. The parties took 
care to provide for both the contingency. of a reduction in charges 
and for an opportunity to terminate construction in the face of 
sharply increasing costs. It would require much clearer indications 
‘than:can be found in the text of House Document No. 172 to warrant 
a conclusion that it was intended as a guarantee that the power 
users would be required to absorb all i increases in actual construction | 
- cost of the irrigation features of the project. | 


meee ‘Finally, it should be observed that the United States cannot eaieae eas 

o 6 the. Districts to enter into new contracts. They are entitled, if such 
-.. is their decision, to continue under their existing contracts. However, a 

_--In that event, they must live with all of the contract terms, including 


the retention of the existing ceiling on the obligation of the United _ 


: : States to construct irrigation works and the bearing of the drainage ti 
costs over and above $8,176,000 as operation and maintenance. ‘Ts, St cad 


__ on-the other hand, a change 1 in BIEAEE: of these 1 18. to occur new v contracts = ; es 


| must be entered into. ae Fe 


— aia] es et fe TRIBAL JUDGMENT FONDS. 782.8 os BIB 


- September: 21; 1961 ee 


ne summarize: 


(1): The function oP B Hotes Dodusiient? No. 47 oy was to estimate » both he a e. 
costs and returns and to allocate those estimates. o- ) 


(2) By the contracts, consistent with law, the are agresil that ae 


ail the United States was to be under no cbligation to proceed with 
irrigation works beyond a cost of $280,782,180. with all drainage costs 


in excess of $8, 176 ,000 to be charged as Reparation and ey 
and - | 


(3) The contracts hensive demonstrate that: the parties. did not a 


regard House Document No. WW 2 as obligating the Government to 
proceed to complete. the irrigation works in the event, of an. increase 
in costs without. additional ery eat coverage: | 7 


Fran Ae Bares, 
AS olicitor. 


AUTHORITY. oF THE SECRETARY. OF THE INTERIOR | 


m0 ‘APPROVE THE ADVANCEMENT OF TRIBAL ee rows is 


- FOR TRIBAL PURPOSES | 
“Yadian Tribes:: Judgment Funds’ . 


| Under general statutory authority empowering the Soest of the Interior. Ve . a 
_ to approve the advancement of tribal funds to Indian tribes, the Secretary LSP ee See 
~ authorized to advance call. chtegorles of tribal funds, including tribal. judg- : | 


ment funds. an | | 
| “M3628 = ue oe: - ; ; , Ta § — aye, ee 


To THE ren OF THE ) INTERIOR: | | | 
You have requested my views whether under dxisting: ae iiere. is 


7 : authority for the use of funds awarded by the Indian Claims Commis- = 


- sion or the Court of: Claims to an Indian tribe, band or identifiable | | 
group for such. purpose as may be authorized by the tribal povormne ae 


body and approved by the Secretary of the Interior. 


The matter of the disposition .of judgment funds has been che sub=- +3: 
ject of many discussions with representatives of the Bureau of Indian - 


_. Affairs and this office. It appears that the established practice of the. 
Bureau of Indian Affairs has been to treat as unavailable for expendi- — 
ture, without specific authorization by Congress, those tribal funds 
representing the proceeds of judgments recovered against the — 
States and the proceeds of the sale of reservation lands. : 
The current Interior Appropriation Act, approved August 3,. 1961 _ 


. (75 Stat. 246), authorizes and appropriates the sum of $3,000, 000 from: a 


. tribal funds for expenditures for the benefit of Tndians and Indian ~ 


_.. tribes, for particular purposes. The act also makes provision for the — - 2) 
oe advancement of tribal funds to Indian tribes during. unex current se pee 


-_ 621661—G1——2 


~ 


a 
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= 


e 7 . year 46 each purposes as may be desionnted by the governing body. | 
<. of the particular tribe involved and approved by the Secretary of the 
_- Interior. The second cited authority contains no language limiting its 


a 6. application to any particular class of tribal funds or to the use to be 


- made of such funds. The above two provisions have been inserted in 
ge Sage appropriation acts for the past several years. - 


‘It is therefore concluded that the Secretary under. this authority a 


ee in the appropriation acts for 196% and preceding. years is and was 

’~ . empowered to advance to an Indian tribe for such purpose as may 

be designated by thé governing body of the tribe, and approved by 

- |. him, any tribal funds held in the United States Treasury, including 

! . those which represent the. payment made to satisfy a judgment 
- awarded by the Indian Claims Commission or the Court of Claims. — 
_ However, any award made by the Court of Claims pursuant to a 


— special jurisdictional act is subject. to the uses specified in, such act 


ee unless otherwise provided by the appropriation act. 


In those instances where the tribe, band or identifiable group in 


. whose favor the judgment was rendered has no ‘recognized tribal 
.. - status or tribal organization to speak for the tribe, band or group and 
_. -the members are widely scattered, it does not appear that such tribe, | 
'.. band or group could designate the particular purpose or purposes 


os for which the said judgment may be used. Therefore, it would ap- 


- : : 7 ‘pear that in these instances Congressional authority must be obtaizied 


before any disposition is.made of any judgment funds awarded to 


~ . them. Likewise, it would appear, for the same reasons, that a judg- _ 
 ment-rendered in favor of a tribal group which is composed of mem- — 


, " bers of a tribe as it existed years ago and/or their descendants is not. 
available under the provisions of the current appropriation | act. 


| - a Finally, it should be observed that the distribution of judgment funds : 
"as per capita payments without the enactment of special tax-exemp- 
» tion, legislation ey subject the payments to income taxes. | 3 


“Krank J. om _— 
ae Solicttor. — 
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e A-28632 . i Decided October 17, 1961 


il and Gas Leases: Operating Agreements—Oil and Gas. Leases: Develop- 


ment Contracts 


ae operating agreement submitted to the Bureau of Land Watiagement ay x 


approval as an operating agreement and approved by the Bureau, and not 
. by. the Seeretary, as such will not later be considered to be a Sa ica ) 
contract, which can ‘be approved only by. the Secretary. - = A 


Bees a gh Talia ee eee Cp tows @ Le M rameciet O Bae We Ae Cok teres, ea 
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“oil ina Gas Ledeess? Acreage Limitations—Oil and Gas Leases: Operating : a i: 


~ Agreements. 


at a computation of char Seahie: acreage jade the acreage limitation provi- Os 
sions of the Mineral ‘Leasing Act, an operator of, federal land leased for aa 


oil and gas purposes is chargeable with. an acreage commensurate with — 
‘its ownership of leases subject to the operating agreement and with the: 
portion of the acreage of other leases which corresponds to its interest. 
-in such: leases measured by its proportionate share of the production 
from such leases, if it does not have such effective direct control over... . 
the. development of the leased lands that it must .be charged with the 
acreage therein as. the real party in interest. 


Gil and Gas Leases: Acreage Limitations—Oil and Gas. Leases: Operating | 
Agreements. oe | : 


An operator under .an oil and gas ieee whose rights.to develop ine land. ‘ana. ; 


‘dispose of the. oil and gas produced are dependent upon the consent of. . . 
the record title holder, does not have such effective direct control over. ~ 


the leases ‘that it: must be charged i with the acreage ere as the real - 
“party | in interest. 7 : 


a "APPEAL: FROM THE BUREAU OF LAND MANAGEMENT 


| AColnmbas Carbon Company has appealed to the Sorat of the = 
- dnictige from. a decision of the Acting Director of the Bureau of. 


Land Management. dated July 29, 1960, affirming, as todified, a. — 


decision of the Eastern. States land office dated December 21, 1959, . 


which dismissed Columbian’s protest: to the. amount of acreage’ *, tes z | 
federal acquired land in West Virginia charged. to it-as oil and gas” 
lease holdings under section. 27 of the Mineral Leasing Act, = = 


amended (30 U.S.C., 1958 ed., sec. 184). 


Under section 27 of the Mineral Leasing Act, as panied at the = | : | 


“time of the land office decision and of the “Acting Director’s affiirm- 


ance, a person, association or. corporation was forbidden to take or «| 


hold in one State at one time oil or gas leases exceeding in the 7: 
aggregate 46,080 acres.1 In letters to Columbian dated April 9,1958, 
and June 19, 1958, the Eastern States land office determined (hut 

Columbian was chargeable with a total of 44,919.5241 acres in leases — 

and applications.? The lease holdings were charged on the basis of 
leases held by Columbian as the record titleholder, leases in which 
Columbian held an undivided interest, and leases in which Columbian : 


had an interest as the operator ander an operating agreement and...” 


‘supplemental operating agreements.? ‘The Eastern States oflice noted. 


1 Section 3 of the act of Wentenbar 2, 1960, amended section 27 by increasing the acre- 
a age limitation to 246,080 acres in any: one State other than Alaska (30 U.8.C.,. 1958 ed., 

' Supp. IT, sec..184(d) (1)). 
. *The total. acreage chatend: to Columbian ig divided thus: 35, 292.8641 in leases and. . 


 9,626.6600 in applications. | _ 
e Operating agreement. dated April | 1, 1954, approved by the Bureau of Land Management* aa 


ia ‘on May 18, 1954, as modified bya supplemental agreement dated.March 24, 1955, approved © | 


- ; by the land office on June 20,.1955, a second supplemental aercement: dated November 1%, ae 


. 316 “DECISIONS OF THis ‘DEPARTMENT ‘OF THE INTERIOR 168 8 ED. as 


ao that the. operating agreement, as. supplemented, ad ee four con: 
_y.. tracting parties thereto, subject to certain options to refrain from. _ 
he “participation or to proceed with development procedures without. the | 
"~~ participation of others, to share in the costs of development and in the 
oil, gas and condensate produced and saved from the leased Jand sub-* 


Sect to the agreement at. the rates of 8134, 3124, 3124 and 5 percent. 


ef Accordingly, the land. office computed the acreage chargeable to Co- _ 
_ Tumbian under section 27 of the Mineral Leasing Act, as amended, on 
_. the basis of 3124 percent of the entire acreage subject to the opérating 3y 
_ agreement, except as to the acreage of leases of which Columbian is - 
» @ titleholder.. Tt charged Columbian with 100 percent of the acreage — 
of. leases of which it is the sole titleholder and with 6626. eee of — : 
- others i in which it holds an-undivided two-thirds interest. ie 


Th its protest, filed on December 16, 1959, Columbian challenged : 


- 7 “the land office computation of chargeable acreage on the ground that : 
it does not have complete administrative and operational control of 


| the Jand subject to the operating agreement. It did not specify : 


7 whether it obj ected to the inclusion Oe the entire acreage of the leases - E 


_ of which it 1s the record titleholder or to the inclusion of a percentage : 


. _of the acreage of the leases in which it owns no interest. The. land . e 
Office. interpreted Columbian’ S protest, as alleging that it: had only. an 


; undivided. 3124 percent interest in all the leases. committed to the 
operating agreement and that it lacked complete administrative and 


: '. operational control over the leases. It is not. clear whether the land — 
—- office supposed. that Columbian believed it lacked control over itsown 
OH ger leases, the other leases committed to the operating agreement, or all 

: of these leases. The land office dismissed the protest on. the ground | 


that under the applicable regulations and procedures of the ‘Depart- 


- ment the acreage embraced in a lease offer is chargeable to the offeror; 


an entire leasehold interest is chargeable to the lessee; an. undivided — : 


sy leasehold interest is chargeable to the lessee to the extent of the per-- 


 eentage owned by the lessee; and acreages of leases’ subject to an- 
--. operating agreement are chargeable to. the operator according to the 
_ percentage provided for in the agreement, unless the operator 1S. the re 


read ich in which case, it is chargeable with the entire leasehold acreage. 


‘In its appeal to the Director, Columbian contended (1) that the = . 


| : entire acreage of the leases on federal acquired land committed to - 
"thie: operating agreement, amounting to 30,179.3932 acres, should be PE: 


excepted in a computation of chargeable acreage under the Depart- _ 


'  ment’s regulations because the agreement is, in fact, “an operating, 


drilling, or development contract” within the meaning of section = 
1T(b) of the Mineral Leasing Act, as amended (30 U. S. C., 1958 ed., pee 


1956, atid a third suppleinehtal agreement dated December 19, 1958, and upoeoved by the - 
land office on March. 19, 1959. (he second supplemental agreement was not filed for. the. 


e 2 Bureat’ S eoproval bécause it does not apply to oil and gas leases on federal ‘bequired 1 land. 


“October 17, “1961 


Ee sec, 9966) - (2) ‘that if the acreage of cae eae to. ae agree: az nee 
: ment: is not exempt, ‘Columbian: ‘should. be. charged. ‘with: only. ‘the J" 
ae acreage to which it is the record titleholder amounting: to. 10,683:833838.. 
acres; and ° (3). that the decision. of: December 21,. 1959, confirming ea 
the ‘land office computation of chargeable acreage iserroneous'because. 
of the pyramiding which results from charging each party to the © 
7 operating: agreement: with 100 percent of the acreage of each lease ad 
. o of which itis the record. titleholder and also. charging 31234 percent cae 7 
of that same acreage to each of three oS to. ene Operading sere: ae aa 


- - ment and 5 percent to the fourth party. 


Tn his decision of J uly 29, 1960, the ‘Acting Director digmisesas as 7 othe 

os Shout merit, Columbian’ S contention. that the operating agreement, een 

ee approved by: thé Bureau is an operating, drilling: or development con- ee 

tract within the meaning and purpose of section 17 (bb) of the Mineral — A 

Leasing Act, as amended.. He pointed out that the agreement was) 
: submitted for the approval of the land office and that the. approval. 


of that office was -aceepted by: Columbian. without pr otest,. although 


it was charged with notice that only the Secretary of the Interior 
can approve a development. contract. The Acting Director found - 
me that, although Columbian does not. hold the full title to: all the leases. 0 
ees committed. to the. operating agreement, it has full. contro] and ad- aie ae 


. ministration: of these leases as thé operator under the approved agree- 


ment. He thus concluded that Columbian is chargeable asan operator 
| “with the full. acreage of all the leases and modified the land office = 
-. decision accor dingly. He concluded that Columbian’s acreage within So) ees 
the State of West Virginia should be reduced to the allowable acreage 


for such State in accordance with the. applicable regulations (48 CFR, 


1959 Supp., 192.3 (e)- ()- and (2). ), and remanded. the record to. the : 
_-Jand office for appropriate action to. accomplish such purpose.® ©. .0.- 0 Uys: 
~~ Tn its appeal to the Secretary. of the: Interior, Columbian: contends eo 
* tha the Acting Director’s decision is. wrong; first. because all:‘the 


| ‘acreage. covered by the: leases: under the operating agreement should 


‘be excepted from the acreage limitations under 17(b) of the Mineral 


~ Leasing Act, as amended, and, second, because;. if acreage: subject: fo. s 


the operating agreement is chargeable to the parties thereto, each _ 


sg should be charged with only the amount covered by the leases of which PR 
_- it is the record titleholder. Columbian. urges, further, that. the con- 
- troversy with the land office related only to the total oP ihe acreage Pe 
| ‘properly chargeable to it; that’ since’ ‘this controversy ¢ did not. arise 


-.4Now 380. U. 8. C, 1958 eae Sane. II, pec, 226(4).. . tu 
8 It is not apparent whether the Acting: Director ciieiuded that: Columbian is enasdeanie 


a ‘with 100 percent of the acreage of its own. leases, as,lessee and 100 percent as. operator, as 
well as 100 percent of the. acreages of the leases held by the other parties to the operating. 
f agreement. He. may hare intended. to. charge Columbian. with. the acreage of its own . 


: leases. only AS - lessee. “However, 5 its is ceee that. as to AS: own, leases, eS PormEviaN has. a 
ee double role. . oa : < 
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ae : = from 1 a “detatmination by the Jonid office that. Coluinbian iad ab any . 
time, exceeded the allowable. acreage limitations prescribed by section. 
97 of the Mineral Leasing Act, as amended, it was unreasonable for — 


the. Acting Director to assume that. appropriate action should be 


taken to reduce any-acreage in excess of the allowable limit. It also’ 
. questions | whether such action, if required, should be effected in the 
‘manner prescribed by - the: departmental. regulation applicable to 
~- public lands. - It contends, finally, that it should. not be charged with 
excess acreage in any. event because of the amendment of section 27° _ 


_ -of the Mineral Leasing Act on September 2, 1960. (supra), which 
raised the permissible limit of oil and gas lease holdings. im any one — 
state, other than Alaska, to 246,080 acres. | 
“The Rocky. Mountain Oil ‘and Gas eee has ‘also filed: a 
brief, contending that the Acting Director’s decision is erroneous 
jnsofar as it holds that, pursuant to the operating agreement under 
consideration in this appeal, Columbian, as operator, has “full con- 
trol and administration” of all the leases covered by. such agreement 
go that it is chargeable with 100 percent of the acreage of such leases. 
It. suggests that, if the Acting Director’s. decision should prevail, it 
might become a precedent for charging anyone designated as an 
operator with 100 percent: of the total: acreage under any kind of 
operating agreement covering a number of oil and gas leases, without 
regard to the extent of the operator’s control over the leases and their 
operation. Accordingly, it requests that the Columbian appeal not 


' be dismissed as moot because of the enlargement of acreage limita-. 


‘tions by the act of September 2, 1960, and that the ne Director’s 
decision be corrected and clarified. | 
‘With respect. to Columbian’s assertion that, the operating agree- 
ment, as supplemented, should be considered. to be a development 
contract under which there is no. acreage charge, it is sufficient. to 
observe that: Columbian has given no effective answer to the Director’s : 
ruling on this point. The agreemént was submitted ‘for approval:as: | 
an operating agreement, not a development contract, and its approval. — 
as such was accepted by the pe ‘It 1s too late now to oan that : 
it is a development contract. ©. 
‘When the land ‘office approved the space agreement 0 on May 18, 


ee 1954, the allowable acreage of. oil or gas leases in-any one State. was Be 


2 AB: 360. acres (80 U.S.C., 1952 ed:, sec. 184). ‘The: approval document — 


~ evidences the land office conclusion that the parties thereto had each - 
a one-third interest in the leases, leaseholds. and lands: then. or: there- os 


: after aioe to the. terms of the aigrestnent.* . A possible, aoreage a. 


i 4 whies as a result of eee concerning es acreage Glarsoutls a 
% to Columbian a computation was made 1 in: accordarice wa the formula. oe 


8 There were nue three. partes to the 2 original agreement, 
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‘ ; described ; in the Tatfei of April 9, 1958. The revised computation of ae 
a J une 19, 1958, and Columbian’s protest followed. | eee 
The: regulation applicable to the computation of acreage Beda Both : 


on at that time, and now, reads as follows: S 


In. computing acreage: holdings or -eontrol, the aeoonaeanis: acreage ‘of. a. 
- party owning an undivided interest of a lease ehall be such party’ Ss propor- 


tionate part of the total leasé acreage. Likewise, the accountable acreage of 

a ‘party owning an interest ina corporation or association. shall be, his pro-.. | s 
portionate part. of: the corporation’ s or association’s accountable acreage. Parties — 

e owning a royalty or other interest. determined by: or payable out of a percent- og 


- -age of production’ from. a lease will be charged with a similar percentage of f the 
_ total lease acreage. | (43 oFR 192.3 (b).)* ; 


. This. regulation seems. to constitute authority fo shinginie 2 a record. ace : 
titleholder of a lease with the entire acreage of its interest in that _ 
lease whether that’ interést is entire or partial and whether it is direct 


or indirect. Pursuant thereto, the land office charged Columbian with - | 
100% of the acreage of the leases of which it is the sole record title- 


_ holder; it also charged Columbian with.6624 percent of the acreage | oer 
of the. ie in.which it holds.a 6624 percent interest. Pursant tothe. =~ 
provision of the: regulation which requires that the owner of a "? 


royalty or other interest determined by or payable out ofa percentage. 


of production from a lease be charged with a similar percentage of - is 
the total lease acreage, the land office concluded that Columbian, as 7 


operator, has a 3124 percent interest payable out of production in 


the acreages subject to the agreement of which it is not an owner ~~ 
and charged it accordingly.* ‘The land office did not charge Columbian 
with 31% percent of the acreage of 3314 percent of the two ise 


of which it is the owner of 2.6634 percent. interest. To do so adds 

145. Biss acres and the ee chergcable: acreage becomes 45, te 3385 : 
acres: | 
- The Aiting: Director" S acne that the nee semen 
. gives Columbian full control and administration of all the leases 


subject to such agreement is without support. An examination of | : | 
the instrument: discloses that the four parties: agreed to make their 


leased land available’ for cooperative. development under the agree- 
ment, each party retaining legal title to his or its separate leases; three 
| "agreed to bear 8134 percent and one to bear 5 percent of the costs of 
development: and operations and to be entitled to BL or 5 pee 





: ? This. regulation | is, "admittedly, présertbed for the computation of public land acreages 
pursuant’ to the statutory limitation. Since, ‘however, the Mineral Leasing “Act for Ac- | 
|, quired Lands: provides that. acquired lands “‘may:be leased by the Secretary’ under the’same”. 


a -eonditions as contained in the leasing provisions of the mineral] leasing laws” (30 U.S.C., Z 


1958 ed., sec, 352), -it- appears. that the same limitation is applicable to both publie and at = 
quired land. The Department ‘so provides ‘in the. regulations. applicable to acquired land . 
(43 CFR 200. 6). Accordingly, aereages held pursuant to leases of acquired land are com-— 


ag puted in the same manner as acreages: held pursuant to leases of public land. See Bert : wey 
‘Wheeler, 67 L.D. 203 (1960). 


8 See Solicttor’s Opinion, 59 LD. 4, 3. (1945) ; : Bquity Oil Co. et al., 59 LD. 326 (1946). 


e 
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eae s, of. the: ‘production, from the ease. acreage. developed. coopepatively,; a 


a each bound itself to ‘share i in a decision. to drill a well and to furnish © 7 


~~ an aliquot part of the costs and become entitled to a corresponding : 
Coe fraction of production. dependent upon the number of consenting — 
- parties in each case. Columbian can drill or abandon no wells on 
its own authority; nor can it determine where wells are to be drilled — 


or to what depth. However, it is required to drill and operate wells _ 


for the other parties when it does not participate. in. the. decision to — 
—. drill and the expense of. drilling. anda division. of production. -Co- a 


: 7 lumbian: cannot ‘release, surrender or assign any ofthe. leases owned 
‘by: the- other: parties anid it-cannot do any of these things 1 in relation ‘i 


- : : ‘to its own leases without first offering them ‘to ‘the other ‘parties 
to the agreement. . Columbian -is authorized’ to: drill and. to operate — 


oil,and gas wells on all the acreage subject to the agreement, but — 
its authority to make expenditures for drillmg without the written — 


| ~ consent of all the parties is very limited. It is authorized to carry — 
. on preliminary negotiations for the sale of oil and gas thus produced, 


but. it has. no authority to make sale contracts without the consent 
of all the other parties. Each party to the agreement may take its 
share of production in kind and sell separately. .Columbian differs 
from the other parties to the agreement only in that it actually carries 
out operations on the leased premises and receives its expenses and 
_an overhead allowance of 10: percent for such activity. The com- 
plex relationships reflected by this agreement are very different from 
those contemplated by the usual operating agreement which pro- 
vides for an ‘operator to assume full: responsibility for exploration, 
development. and operation of leased areas at its own expense and . 
Im accordance with its own plans and schedules. and to. satisfy its 
obligations to the lessees: by paying to. them a specified royalty upon 
its sales of oil and gas. The fact that Columbian is designated as 
the operator: does not, in defiance of the plain terms of the agree~ 
ment, convert, its role to that. of the ordinary operator with full 
control of: operations and:title to, production subject only to.the royalty. 
interest of the lessees. of the land subject to operations.. And' if Co- 


ee lumbian: were, an operator with full control of lease operations, its: 


chargeable. acreage of the leased land in which it has no title interest: 


_ would be computed with regard to.the royalty interest of the. lessees. - 
See Lquity. O2t. Co., et al., supra. It is only when a. person has.such — 


; complete. control yer a Tease offer and lease and such a, beneficial’ _ 
interest, in. the proceeds of the. lease-that he is in effect. the real party. 


= : + in interest that he: is to be charged” with acreage as though he were a : 
-.. the offeror or lessee. Yakutat Development Co., Alaska, 68 I.D. 97, - 


= (2908); Antonio Di itogeo et ab, 826884 — AT, aa: ; - 


emits ae COLUMBIAN: ‘CARBON COMPANY ae S onl ae 


October 17, 1961 


; aiid et 7 condude. that the Acting Director eens > 
charged Columbian with. 100. per cent: of the acreage of the leases sub- — i 
ject to the Operating fee or which it 1s not the record, eres 


titleholder. 


The land. office decision ' is subject to an objection that it charges Po 
Columbian with a fixed interest. in the leases of which it is not thes. 
record titleholder of 3124 percent, although its actual interest. inthe: — 
well or wells drilled on any tract, of. leased land may vary from. O60 we. 
50 percent. Since, however, Columbian cannot insure by its ownacts 
that it will acquire an interest greater than. 3124 percent and cannot: — 


be expected to drilla large number of wells i in which it has no owner- 
7 ship, it is reasonable to measure its acreage responsibility under the 


operating agreement in effect by the interest which it acquires in each ae 


well drilled upon the land subject to the agreement in the absence of . ee 
~ wnusual circumstances. Accordingly, I conclude. that. the method Of 22s, — 
computing acreage charges. used by the Eastern States land office, wi 
with the addition of a char ge. for the two leases i in which Columbian ae 


_had only a 34 interest, was proper. 


It may be that the parties to the operating Apreomeat, ou of Sich os 


this appeal has risen may.wish to consider the advisability of con. 


forming their plans to a unit or cooperative agreement which will. , 
permit them to. have complete relief from the acreage limitations. OP +3 | 
to adjust their ownership of leases so as to afford some measure of. _ 7 
relief for the nonoperating parties to the operating agreement. Tt 50; 24. 

. consultation with the Geological Survey. will, no doubt, be helpful. aes 


- But until, some change in the nature of their plans is evident, the | - 


ae decision ofthe land office should stand. _ ; ee 
- . The Acting Director dismissed Columbian’ S ere anal ren ae 
- the case for appropriate action to reduce: the acreage held in excess ~~ 


of the permissible, amount. In view, of what has been. said above, 
there is no necessity to take any action to reduce Columbian’s hold- 
ings, but since the land office correctly computed the acreage. charges, 
except in the respect. noted, the dismissal of its protest. was proper. | 
Therefore, pursuant, to the authority. delegated to the Solicitor by» 
the Secretary of the Interior (sec. 210. 9.9.4 (4) (a), Departmental | 
Manual; 24 F.R. 1348), the decision. of the Acting Director 1s 
: affirmed, aS modified herein. se ha | 


| Epwanp W. aun 
Deputy 8 Solicitor. 
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ee ae ee - PAUL BLAKE 
-A-27882 a "Decided October Bh 1961 


~ Mineral Leasing’ Act for Acquired Lands: Generally —0i and Gas Leases = 
Royalties—Oil and Gas Leases: Diseretion to Lease : 
An application. for an acquired lands noncompetitive oil and was lease is 
not properly rejected as not being in the public interest where the United 
ae. States acquired the land subject to the. reservation in the. grantor of a per- . 
‘hee petual royalty. of 12% percent in the oil, gas, and other. minerals produced — 
from the ‘land, . merely because, upon: production from . the leasehold, no 
royalties would. be payable to the United States as the royalties reserved 
os. to. the. grantor are deductible from the total 1214. percent royalty payee 
+ to: o the United States under such a lease. - 


8 _ APPEAL FROM THE BUREAU OF LAND MANAGEMENT. — BP. og 


Paul Blake has appealed to the Secretary of the Interior from a 
“eden of September 5, 1958, by the Director of the Bureau of Land | 
Management affirming an rejection of the appellant’s oil and gas. © 


os wu lease application for 1,701 acres of land in Dallani County, Texas, 
- filed pursuant to the Minéral Leasing Act for: Acquired oo (30 
_ US. C., 1958 ed., sec. 851 et seg.) | ; 


The ‘appellant’s: application was haeietind: on the ground. that the 

_ issuance of a lease on the lands applied for was not in the public in- 

terest. According to the title records, these lands. were conveyed to. ~ 
_ the United States, subject to a neeoryation of a perpetual royalty of 
12% percent in the oil, gas, and other minerals produced from the 


. land. The Director’s decision held that the total royalty payable by 


a lessee under a noncompetitive lease is. ‘121% percent as provided by. 


—*-geetion 17 of the Mineral Leasing Act, as amended by the act of - 
— August 8, 1946 (30 U.S.C., 1958 ed., sec. 226), and that royalties re- 


| ~ served. in lands’ acquired by the Uirited States are payable from the _ 
. royalty charged by the United States, citing a decision of the Comp- . 3 

| troller General of August 10, 1950 (80 Comp. Gen. 74). a 
The decision of August 10, 1950, held that where fre 1s ; acquired a 


ie, “by the Government. subject to royalty reservations of ‘the former 
. . owner for gas and oil produced therefrom, the liability of the lessee 


of such land for royalty payments is limited by section’ 17 of the 


Mineral Leasing Act, as amended (supra), to 12% percent of all — | 
_. gas and oil produced from the land even though the royalty pay- 
-~- ments due the former owner on account of such reservations are 


- deducted from ‘the royalties payable to the United States. The deci- 


--». gion involved lands acquired by the United States with a reservation _ 

_. - to. Petroleum County, Montana, of 6.25 percent royalty on oil and- 

_. °» gas produced from the lands. The Department of Agriculture had. | 

_... formerly leased the lands under leases providing that the amount 
_ of the royalty payments reserved to the county: should be deducted * 


\ - 


October eh, 1961 


: from t the royiilties payable to the lessor. After the. jatises were rotranes [S 
ferred to this Department, the question was raised. as to what the a ae 
- royalty. charges should be under. leases on these lands issued pursuant pee 


to the Mineral Leasing Act-for Acquired Lands (letter of June 12, 


1950, from the Secretary of the Interior to the Comptroller General). -~ a 


The ‘Comptroller General’s decision. held that royalty payments of. 


a lessee under a. lease issued pursuant to the Mineral Leasing Act ae 


- for Acquired Lands were limited to 12% percent, and that the royalty. 


reserved to Petroleum. County on the Jands under consideration. Te: 4 
- duced by 6.25 percent the royalty to which the United States was 


entitled. In accordance with this decision, -the ‘Director’ § decision. .-- | 


imdicated | that if a lease were to issue to the appellant in the instant 


case, and oil and gas were produced from the lands, the United States 


~ would be entitled to no royalties | because the entire 1214 percent... 


| royalty. payable under the: lease is 3 reserved to . the ene es the bee ee 
here involved. : ae 
—. On appeal, the appellant offers, im . effect, to agree to pay the United a a 
ee States a.small royalty of 214 percent on all oil and gas produced from 
the land in addition to the 12144 percent royalty reserved to the grantor. Pi 
if the Department regards as, essential the ‘receipt of some royalty = — 
in the event of a discovery of oil or gas on this land. Although —~ 
- such an offer is not ordinarily considered initially on appeal, it may ee 
be noted that if the ruling in the Comptroller General’s decision of 
_. August 10, 1950 (supra), is adhered to, that. 1215 percent. royalty © Shes 
was intended to be the total royalty payable by a lessee on noncom- _ 


petitive leases, the appellant’s offer could not be accepted. — 


In the ciroumstances, would the 1 Issuance of | a lease be 3 in n the publi se 
‘Interest ? a" 


The Department of A eed the agency sdministoring the an | 


face of the land, raised.no objection to the ‘proposed. lease.’ There'is - ; ze 
nothing in the’ record to indicate that. oil and gas ‘development: Will iy 
adversely. affect: any interest: the United States may: nares in this. or cl 


other land. 


The only apparent objection to the lease 3 is that the United ‘Biatas eae 


will not share in royalties if the lessee must pay no more than a. 12% 
_ percent royalty. On the other hand the United’ States will receive 
annual rentals from the land. until.a discovery ismade. | | 


“Aside from: monetary considerations: there is-a public: bane Am 


. the development, of oil, and gas deposits.in the’ United States.” ~Fur-- 


thermore in the absence of any United States: interest. requiring it; . 


the United States ought not to obstruct. the: opportunity. its grantor - 


may have to realize the royalty he reserved. merely because the United ae 

States will not share in the production of oil and gas... oe de 
Thus, it was incorrect to deny a lease to the satan ioe ihe: eee 
ee reasons given and, all else being mee, one should be issued to. him. 
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"Therefore, the Eee ue thé. Director, ena ae Land Manage 7 
ment, is reversed and the case rermanded: to the Bureau of Land 
"Management for further proceedings consistent herewith. . 


Pi es a - Joxin A. Cae Tey. 7 
Se ee ee ee “Assistant Seonetary oe the. Interior. . 
. | APPEAL OF FRAMLAU soutien | 
TBCA-228 Decided: November 1, 1961 
; * Contracts: Appeals—Rules, of. Practice: Appeals: Generally. 


The Board of Contract Appeals. lacks. jurisdiction. to reform contr acts, but has _ 


ia to interpret contracts, 
BOARD OF CONTRACT APPEALS 


On Gothen 31, 1961, Department Counsel moved ia tom re- 
saree on of ie devision of the Board. of: August 18, 1961, in the _ 


: above-captioned appeal. 
Department, Counsel asserts. that. the Board indke jurisdiction ‘6 


| “.Pefomta a, contract, and that expert. engineering testimony is not. ad~ 


- missible to establish: the correct. legal interpretation of a written con __ 


: tract. In both of these propositions the Board agrees. Concerning 


, the. reformation, of contracts the Board has repeatedly stated that it 


i lacks jurisdiction. 2 And the Board was careful to point. out in ts oe 

tite. original decision of August. 18, 1961, on page 1%, that the | 7 

Pee Board was aided: mainly: by the. material submitted. to it by the appellant and ws 

by, the. testimony of appellant’s expert. witnesses. However, although. the 

. Board’s conclusions parallel those of appellant’s expert witnesses, the Board. 
: has arrived independently at its conclusions. 


| In fact,. the, Board. cited V ational T. 8. hadi Corts. * ASBOA 1 No, a2 a 


oS 3972, October 21, 1959, where. it. was stated: 


ae ‘In the interpretation of a; contract * * * the proper role of: an: 1 expert. wiinees oo 

i is. ‘to assist the fact-finding tribunal in arriving at the correct. interpretation ‘ 

4 by.. giving: the. tribunal information and advice.on such.matters as the meaning: ree 
OF technical. terms used in the trade and the customs and usages of the > trade, 7 a 


Po rather’ than for the witness himself to inter pret the contract. 


sat 2 Citing 1 Govt. Seater: 383 ‘Sune. 15, 1959). ee 
2 United Conerete ‘Pipe Corporation, TPCA-42, May 31, 1956: 63 I.D. 153, 160: “The. ~ 
~ Board: has,held;that: it-lacks. jurisdiction to: reforminstruments: such as bids: [L. D. Shilling | 


oe Company, Inc., IBCA-23, August.19, 1955, 6 CCF par. 61, 695]. or change orders. [Sam: Berge-.° ae 


gen, IBCA-11, August’1, 1955, 62 I:D. 295; 304]: on the ground of mutual mistake.” How-. 
.@¥er;, the. Board -held:: “a: release which: the:contracting officer should not. have accepted: must 


be regarded as the unilateral act of the contractor, which my be disregarded: by: the admin-. se : 
oe istrative. reviewing authority. upon appeal.” ; Samuel N, Zarpas, IBCA-24, January 4, 1956, 
pone 63: LDs 1, 6, 6 cer par, 61;. 756:; ‘RP. Shea Ca., IBCA—37, November: 30, 1955, 62: LD; 456. 25 


ie eo o Se November 2, 1961 — a wage : 


: 


oa = substantial: evidence. on which the Board relied i in its decision is. ae 


set forth, in-part, verbatim i in the decision. 


aes Although the Board has no winiedielind to onan a contract: fi the’: 
“Board has authority to interpret a contract so as to determine what. at. 


~ performance is called for. by the terms of the contract. There “is B. 


- well-recognized distinction between contract interpretation and con- 9) - | 
tract. reformation”? - -“Tnterpretation: 1s" determining the true mean: ©) 


ce ving of the contract as applied to the specific situation; reformation - | 


is changing the terms of the contract in accordance with principles - oe 


- ‘applied by courts of equity” * or by the Comptroller General.> - 
7 In the instant appeal we were confronted, among other things, . 
“not with the reformation of the bid, but. with the question of con- 
tract. interpretation. | In view of numerous confusing and confused | 
~ circumstances created by the Government, which the Board enumer- - 
“ated on pages 17-18 of its original decision, the Board applied the 
rule of interpretation contra: “pro ee Consequently, # the Board | 
assumed. jurisdiction. | | : . 
Further’ consideration of the appeal is ; not ey since aie 
Board i in rendering its. original decision fully considered. all aspects 
of the appeal. Nothing; is presented which was not before the Board ; 
7 at that time. . 
The motion for reconsideration is accordingly « denied. 


é. “Pau H. Gane, Chairman. 
I concur : | | - 


| Tromas M. Durston, Member. 


| — - hs EDWIN @. GIBBS 
A-28716” —_ | Decided November g, 1961 


_ Oil and Gas Tous ‘Acreage Limitations | , | 
In the absence of a withdrawal ofan oil ana: gas lease offer, the. offeror is 7 


charged. with the acreage of his offer or simultaneously filed offers until 


the decision of the land office rejecting. the offer or offers becomes effective 
at the end of the period for Hane an appeal, oo 


. 3 Duatap and Mase es Ine.; ASBCA No. 4903; Fane. 25, 1959, 59-2 BCA. par. ‘2077, ace aap 


. Motion for Reconsideration, November 25, 1959, 59- 2 BCA par. 2416, Cf. L. D. Shitting . via 


7 Company, ine., IBCA-23, August 19, 1955: ‘While it is well-settled that a contractor may 
. tot advance a claim which has not been excepted, or. increase its amount, this doctrine eae 

. should not be. pushed so far that a. contractor -may not on appeal. invoke a legal theory in 
support of a claim that has not been mentioned in. the letter which is-the basis of the 


exception. | To permit this is not, as the Government contends, a reformation: of the release, | 


bcs . but an interpretation thereof? ”* (Italics supplied.) - 


_ 4 Prestea, Inc., ASBCA. No.. 6572, January 30, 1961; 61-1 BCA par. 9087. 


ae *R. P. Shea Co., cited supra, fn. 2 at 468 5 L. D. Shilling Company, Pa cited fn. 2 2 Supra Re 
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ol anid Gas Leases: Applications—0il and Gas Leases: Acreage Limitations - : 


"Where oil ‘and gas offers are rejected because they did not draw top priority Ze 


_- at a drawing of offers simultaneously filed and new offers are filed before. 
. the first offers: are withdrawn. or the :time period has run for appealing 


Roe 2 from the rejection of the first offers, the new offers must be rejected if — 


7 ; _ they. together with the first offers exceed the acreage limitation prescribed | 
a by regulation. ene . 


| APPEAL FROM THE BUREAU OF LAND MANAGEMENT | 
“dwin G. Gibbs has appealed to the Secretary of the Interior from 


a i a decision of the Acting Director of the Bureau of Land Management. 
dated October 11, 1960, affirming a decision of the land office at Salt. 
- Lake City which ‘rejected his noncompetitive oil and. gas lease offers, 


Utah 046607 and.047994, filed on April 25, 1960, because, when added. 


: to his other holdings in the State of Utah, these filings caused his 
7 holdings to exceed | “the acreage limitation set by the Department’s = 
_ “regulation 43 CFR, 1960 Supp., 192.3. | 


_. The record in this case shows that Gibbs filed 26 oil wad gas lease . 
| offers simultaneously on March 28, 1960. The acreage of land de- 


ee scribed 4 in ‘these offers: totaled-41; 198 acres: and, with the acreage ‘that. 


: was then chargeable to him, comprised 55,638 acres. On April 6, 
1960, the land office issued a, ‘decision declafing that Gibbs’ holdings ° 


oy i. 7 became i in excess of the maximum of 46,080 acres permitted by regula-~ | 
tion (43 CFR, 1960 Supp., 192.3(a) ) with the simultaneous filing of 
_. the 26 offers on March 28, 1960. The decision continued in these | 


words: 
ee In accordance. with Sec. 192.3 (e) (2), the offers are held for peieetion 


| in their entirety. The rental check is returned hérewith on each of these offers. | : 


This decision becomes final 30 days from its receipt and the cases will be 
__ closed on our records unless {1) a statement is filed in accordance with Sec. . 

192.3 (d) satisfactorily showing that our acreage figures are in error, or (2) an 
appeal to the Director, Bureau of Land Management, is filed. 


On April 25, 1960, Gibbs filed simultaneously 14 gaaitional oil nal a 


+ gas lease offers, totaling 15,867 acres. On April 29, 1960, he withdrew 
13 of the 26 offers filed on March 28, 1960. On May 12, 1960, after 
the expiration on May 9, 1960, of the 30- day period allowed for taking tam 
an appeal from the decision of April 6, 1960, the land office closed its ° 


- records on the remaining offers filed on March 28, 1960. On June : | 


9, 1960, the land office issued an additional decision holding the offers 

cn filed simultaneously on April 25, 1960, to be in excess of the acreage 
a limitation permitted by departmental regulation when added to previ- 
ous holdings and the offers of March 28, 1960, and rejecting them in. 7 


their entirety. This decision specifically a the two applications. 


: - listed above which had been an first in drawings of simultaneously a 
— a offers, , | | : | 


cere t SR 8 SEWN Ge GIBBS.) ee ro oe 


NV ovember 2, 1961 


- Gibbs Meceed. ee that the land ofiice had  rajedted’ some pees 
of his March 28 offers and returned the rentals prior to its decision ©. 2) 
of April 6, 1960, and that, accordingly, the land office was in error — ; 

In charging him ‘with the acreage of these offers until 30 days’ after teil ae 
the decision of rejection. He says that the land offices do not. post. ee ae 


the acreage of oil and gas offers on the land office records until after , o 


the’ drawing of simultaneously filed offers 3 Is: held and then only. the. > ee 


offers drawn first and second are posted. 


The Acting Director affirmed the land office, poidene out that by. ae oe 
the terms of the land office decision of April 6 the rejection: of the. 
_ offers of March 28 took effect at the expiration of the 30 days allowed 


for an appeal in the absence of appeal, a withdrawal or a showing -_ 
that the chargeable acreage was erroneously computed. < 
In this appeal, Gibbs has merely reiterated his contentions. 


The applicable departmental regulation which was effective on oe 


March 28 and April 25, 1960, reads in pertinent part: 


Gad any ‘person holding or controlling leases. or interests in. leases only, or. - | 


ae Appliessions. or. offers. for. leases. only,. OF: both. leases. or: ‘interest in leases | and 


applications or offers, below the acreage limitation provided. in this section, files | 
an application or offer, or a group of applications or offers (filed simultane- - : 
ously), which causes him to exceed the acreage limitation, the application or _ 
offer, or group of applications or offers, causing the excess holding, ie be. 
rejected in its entirety. (43 CFR, 1960 Supp., 192.3 (e) (2).)* | : 
It is clear that.on March 28, when this appellant. filed his siter® 
- which caused the. acreage chargeable to him to exceed the limita- — 
tion imposed by departmental regulation, the land office was not per- — 
mitted to afford him an opportunity to reduce his holdings or control 
so as to conform to the limitation. It was required to reject in its . 


entirety the group of simultaneously filed offers which caused the , se 


excess, And this is what the land office did. Because of the rejection, — 
' the appellant became entitled to a period of 30 days in which he — 
_ might perfect an appeal if he chose to do so. The land office decision _ 
also invited him to submit within the appeal period evidence showing __ 


that its computation of chargeable acreage was erroneous but, even |: 


in the absence of notice or a direct invitation to proceed in this man- 
ner, the appellant could have taken such action at any time within. 
the appeal period in lieu of an appeal. If he desired to do neither . 
of these things and wished to restore his eligibility for oil and:gas 
leasing, the proper action, as the Acting Director observed, would — 
have been to withdraw all of the lease offers filed on March 28, 1960, 
in advance of the nee of additional offers, thus terminating pag 


Ae “1 Before this provision was ‘incorporated in ihe regulations, effective February: 12, 1959, 
the pertinent provision of the regulation, 43 CFR, 1954 Rev., 192.3(c); provided that a 

person, found to hold or control accountable acreage in excess of the prescribed limitation Me 
“shall be given. thirty days within which to file proof of the reduction of his holdings oF o 


an control SO as: to. conform with the. prescribed limitation.” . .— 
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a eT ‘period by. pursuing a course inconsistent wae aieal ‘The : 


_. + appellant did not.do this. After the appellant filed his April 25 offers, 
he did on April 29, within the appeal. period, withdraw 18 of his 
e March 28 offers. Accordingly, the land office decision did not become _ 
"final as to the remaining 13 March offers until the expiration of the 
appeal period (43 CFR, 1960 Supp., 221. 101) and the appellant re- 


: . mained charged with the acreage listed. in. these offers during that 


— “period. He was chargeable with the first. group of March 28 offers . 


‘until he withdrew them on April 29,1960. | | | 
As his. subsequent. April offers were. filed. when he was already in | 


i violation of the acreage limitation, they were properly rejected. 


-. There remains for discussion one other point. In his briefs on 
appeal to the Director and to the Secretary, the appellant states that, 
prior to the April 6, 1960, decision, letters were sent to him for all of 
his offers not drawn. first or second 3 in the March simultaneous draw- 
“ing, rejecting each of such offers and returning the advance rental - 
oo payment. Tt j is these. offers, he says, which he withdrew on April 29, 
1960. He further asserts that it has been the practice in the Salt: 
Lake City and other land offices not to include in an offeror’s acreage 
~ <account offers on which rejection. notices have gone out and the checks | 
‘returned: If, he continues, these offers are dropped from his acreage 
‘account, then the total remaining when added to his ae filing did 
‘not cause him to exceed the allowable maximum. — | 
The basis of the appellant’s argument is that, once his offers were 
_ rejected and the rentals returned, the acreage such offers described 
was no longer chargeable to him. While he alleges that the land offices 
have followed that practice, he has not referred to any ruling by the 
_ Director or the Secretary affirming it. Nor are there copies of the 
ns asserted letters of rejection in the case files. = 
- Even if it is assumed that the rejection of a J aiaituiseaale filed 
a3 offer and the return of the rental payment is a final action by the 
|. manager, it does not follow that chargeability for the acreage in such : 


. van éffer terminates on the date of the manager’s letter. 


- As pointed out above, the ® Departments rules of practice provide | 
| that: 7 


me | N onnally: a orien will. not be effective during the time in which. a person | | a 
Pe adversely affected may file a notice of appeal, and the timely filing of a notice. 


-of appeal will suspend the effect of the decision appealed from pendine the: deci-. ‘2 


ey ‘sion on appeal. * * * 43 CFR, 1960 Supp., 221.101. | 
Since an appeal from a manager’s decision may be takin within - 
. 80 days from the date on which the decision appealed from is served __ 
on. the. person taking the appeal (43 CFR, 1960 Supp., 221.2), any 


f action rejecting the Gibbs’ offers did not become effective until 30 


| . | days after he was served with it. . While the date on which he received. . 


+ ‘the manager’s letters is not in the record, it must be less than 30 days 


829] : Coo) 8 APPEAL OF 'SPAW-GLASS, INC.) ie : oe Be. es 


es . , . November 8, (L961 i — 
= prior to eet. 25, 1960, because the ail éffers were “filed. on 


- March 28, 1960, leaving an interval of less than. 30 days in which the A 
March simultanéous. filing was held and the unsuccessful offers, in- 
eluding some of Gibbs’, rejected. Thus on the date that Gibbs filed ee 
his offers for the April drawing, the decisions rejecting his unsuccess- 
ful. March offers were not final and all the March offers were still in- Exe: 
full force and effect. As pending offers they remained fully charge- he. 
able to him. That Gibbs himself regarded them as still in effect is. 
indicated by the fact that on. April 29, 1960, he withdrew 13 of the 
offers. There would be no point in withdrawing offers that had been aes 


finally rejected at earlier dates. 


_ ‘Therefore, pursuant to the authority delegated to the Solicitor by : : - 
the Secretary of the Interior (sec...210.2.2A (4) (a), Departmental a 
- Manual; 24— A, R. 1348), the decision of the Acting Director is. 


affirmed. 7 
-Epwarp W. mina ae 
Deputy Solicitor, 
—— | "ABPEAL OF SPAW-GLASS INC. 
-Tpoae8e | Decided N ovember 3, 1961. 


; ‘Contracts: Buy American Act 


' -In. determining issue as to: whether or not conerete ‘piling ‘composed of oa 


domestic steel, domestic concrete, and foreign stressing strand is:manu- -— 
-factured domestic construction material | within the meaning -of the... 

' Federal Procurement Regulations and the Department of the Interior © 
Manual, contracting officer must make his determination. not only under, 
41 CFR 1-6.202-2, but also must apply definition of “Domestic con- ae 
struction material” in 41 CFR 1-6. 201 (d). | 


| “Contracts: Contracting Officer—Rules of Pradies: Generally 


ade, decision: of a contracting officer “cannot be. treated as a. final decision?” Be. | 


when contracting officer fails to comply with. Departmen al Manual and_ 
Federal Procurement Regulations. 


Contracts: Contracting Officer—Rules. of Practice: Generally 


Decision of. the contracting officer must be supported by evidentiney facts. 


These facts should be stated in’ sufficient detail to enable the Board, : 4 7 - 
as. well. as the. contractor, to_ understand the : DABIS of. the contracting a “a8 


officer’ 's decision. 


2 Rules of Practice: Appeals: Generally. 


La In assembling appeal: file ‘contracting ° officer must. include “Correspondence: < 
and other data material to the appeal.” ° 43 CFR 4. 6. ; 


BOARD OF CONTRACT APPEALS 


“The nee identified contract of December 29, 1960, provided: tor : ‘ 
as construction of a Sea Water Laboratory at Galveston, Texas. ate 


| _ The estimated contract oe amounted to $120, 435. 


ia . : 
ie ae 
wo 
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During ihe performance ot ie. cauteuct: - contractor-appellant: sub aa 
eae mitted to the contracting officer for approval on February 2, 1961, 
 @ purchase order for 16’’ and 14” square prestressed concrete ee = 
with Texas Concrete Co., Inc. of Victoria, Texas.’ 

On February 7, 1961, Lawrence E.. Wise, who identified himself as 
“Administrative Officer, Biological Laboratory,” * rejected the pro- 
posed purchase order and wrote to the contractor-appellant, In part, as 

follows: 7 | 


We are returning the photostatic copy of the Mill Certificate and Cable Data 
from Shinko Wire Co., Ltd. as rejected for the following reason. Standard Form 
23A, General Provisions (Construction Contracts), in Item 17 covers the Buy 
_ American Act which basically provides that only domestic construction material 

will be used by contractors, subcontractors, material men, and suppliers. 
_ In addition to the above and for future reference mill certificates on construc- 
tion materials such. as steel must be for the specific job and the. specific lot — 
‘number that will be incorporated into the job. In other words we would require 
a mill certificate on the steel and cable that was actually being incorporated into 
‘the building. . 


: On a 14, 1961; 4 Mr. Wise wrote to ‘the subcontractor | as 
follows: | : | | 7 | 
Your letter of veeaaey 10 in: regard to Contract No. : 14-17-0007-16, Sea 


_. Water Laboratory, Galveston, Texas and, more specifically, the prestressed con- 


. erete piling for this project has been received and reviewed. 
-. My letter of February 7 to Spaw-Glass, Inc. rejecting the proposal for J apanese 
steel because of the’ Buy American Act was based on the assumption that piling | 
could be defined as a “construction material” and not a manufactured item. — 
My reasoning of a manufactured item would be an “off the shelf” item:rather 
_ than something that is. produced to exact Pee OUR as to all ag as. 
‘In the case of piling. =| ey 
OA copy of my letter of February 7, your answer of February 10, and this letter. 
is is bein forwarded air mail to our Regional Office this date for a decision. . 
- Assuming that piling is a manufactured item and to expedite approval of: 
foreign steel in this piling we will require a breakdown of the cost of the com- 
-‘ponerts to determine whether or not components manufactured In er United 
States exceed 50 percent: Of the cost. 


1 Appellant’s counsel has daciaea the Board, and the Board has been advised by the 
Bureau of Commercial Fisheries that the contract is about to be closed out. The pending 
_ of a dispute does not, of course, prevent final acceptance. _ 
® Hereinafter referred to ag the ‘“‘subcontractor.” 
ie “8 The appeal file is incomplete as will be pointed out further. Hence, it does not appear 
with clarity what are the functions of various persons in the administration of the con- 
tract. Some contract papers. are signed by “K. A. Lawrence, Chief, Branch of Property 
Management, Bureau of Commercial Fisheries.’ Other contract correspondence is signed 
by Mr. Lawrence W. Wise as indicated in the body of this opinion. Further, the so-called 
‘decision of February. 20, 1961 is signed by “Chester H, Danes, Representative for the Con- 
tracting Officer.” It is assumed that all these persons were on the contracting. officer’s 
‘team and had SUEROEIEY to act pursuant to Clause 1(b), of Standard Form 23 A ae 
1953). ; 
4This letter was noe presented as part of the appeal file, but appended to the brief of 
appellant’s counsel-of July 11, 1961. It seems obvious that the letter should have been 
included. in the appeal file as part of the “Correspondence ‘and other data material to the. 
appeal” segiieed to be submitted pursuant to 43 CFR 4.64. i 4 


i. - oe “APPEAL OF SPAW-GLASS, INC. a Cee 


ON ovember 3, 1961 


The delay is regr sretted, however this must necessarily be submitted to higher - 


. authority. ube, 
By letter. of February 15, 1961, the nibeontragie sipimitied the 


requested breakdown concerning the prestressed concrete piling v which, a : ay 
“In its pertinent part, reads as follows: xian 2 ol 


As per your letter of the 14th requesting a breakdown of ‘es anak t of the. tone \ 
ponents that. we propose to. use in the piling that we have been commissioned ee 
to manufacture for Spaw-Glass Co., we are itemizing below the costs and Der: : 
centages of the product costs: . 


f ; r 
, ; . 


Mild Steel (domestic) a ee ies oo 16 per ft; of piling___ 


Concrete (domestic)..---._----- 1.05 per ft. of ne 58. 8% |. 
Stressing strand (foreign) _—---. 1. 66 per ft. of piling __ 46. T% 


On February 20, 1961, the following letter \ was sent to appellant, 2 
| received on February 22, 1961: 


‘Contract No. 14-17-0007-16. 7 1 
ane Construction of Galveston sea Water Laboratory 
Gentlemen : | oe | 8 
— We have geriewed the Gorespondense between the Texas Concrete Company, J 
Ine., and our Biological | Laboratory at Galveston concerning the company’s — 
- request for using foreign-made steel in the prestressed pling for. the sea. water | 

laboratory which is currently under construction. | 


| Generally speaking, the Buy American Act requires that only ‘aginst con- 

__ struction material shall be used in the performance of a construction. contract. 
_Also, as a general rule, only domestic component: parts are allowed. ‘There are, |. me 
of course, exceptions to the above. For instance, if one of the component parts. oe oe 


‘Was not mined, pr oduced, or. manufactured in the United States insufficient and. 


reasonable commercial quantities and.of satisfactory quality, then the Govern 


_ .ment would allow a foreign component to be used. In this specific instance, 


American-made steel is not in short supply, is readily available, and of satisfac-. 9. . 


‘tory. quality. Invitation for Bids No, OF-2-15, which is a-part of Contract 


_ No. 14-17-0007-16, did not indicate that the Government: would accept. con = 
struction items of foreign nature. 


In view of the above, it is our. determination that only American-made steel. 
shail be used in the performance of this contract. 
A copy of this letter is also being furnished to the Texas Concrete Company, 
Ine., P.O. Box 53, Victoria, Texas. . 

Very truly yours, aS 7 ee oS 
ag 2 * {s/f ©. E. Danes _ 
| CHESTER KH, DANES, ae 
‘Representative for the 
Contracting Officer. 
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On March 29, 1961, the contractor appealed as follows: st ; 


oe : Secretary: Department of the Interior | 


= % Chester E.Danes © aay. 
. Representative for the Contracting Officer bag 


on  . Bureau of Commercial Fisheries 
wo P. O. Box 6245 


5 St. Petersburg Beach, Florida | 


Re: Contract No. 14-17-0007-16 
_— A Sea Water Laboratory ei 
Galveston, Texas 

Appeal of eee Officer's Decision: ; 
Gentlemen : | - 
In accordance with Base eran ‘No. 6 of Standen: Form ‘aa, General Pro | 
visions. (Construction Contracts), we hereby appeal the. decision of the 
2 representative of the Contracting Officer on the above named project dated 20: 
‘February. 1961 and received in this office on 22 February 1961. 


We have proceeded diligently with the performance of the Contract. and ih a as 


| accordance. with the Contracting Officer’s decision and. we hereby request a& . 
‘modification to the above Contract to. cover the following additional expenses 


23 incurred : eee ~ ~ 3 =  . Material BGR 
or me % . on  &€ Equip Labor : 
. Premiums pala for. domestic. cable furnished in lieu of | i et 
- foreign cable in original. DID nnn $1, 018. 00 


mies Rutra Job Hxpenses: | 
; Period beginning February 8, 1961, date of receipt of ‘Gisagaroval ae 


on cable submitted; and ending February 22,1961, date of receipt 
. of Contracting Officer’s Determination that General Contractor a 
furnish piling manufactured with domestic cable. 


Job. Superintendent, 2 WRB as ee @175. 00 r cee $350. 00" a 
‘Pick-Up Truck, 2 Wiss _- 2 w—— @25.00 «50.00 

605 poem Crane (1% oY) ” rere eae @2, 000. 00 A, 000. ee | 
: = , : ae | $2, 068. 00. - $350. 00: 
oe 11. 5% Labor Ins., "Taxes, Dl —— 40,.00: 
: Total Mat. & ‘Equipment COG Fat ee ere Se ene 2, 063. 00: 
Job Ort omens | $2, 458. 00" 
5% General Office PON Gr NOE OS eros ee ee e7. 128. 00: 
OB ee ON te te FP a Pe ee $2, 576, 00 
10% Pro i tecce ne ee Epc een | Pace nk ae 258. 00: 
OG ge oe | _ Po. o | $2, 834. 00: 

0. oe Bond Premium Tmevense—— ne 2. 18.00. . 
| “Potall Extra ReQUEED <a neneneennen ene abe 2 852. 00 


oA photostatic copy of the letters and invoices concerning. the above are en-.. 
closed for your reference and files. | 
‘Your earliest attention to this request will be greatly appreciated. 
| Yours very oe. | a 
7 . - Spaw-Guass Inc. 
By Sf George Glass” F 
G Ss Grorcr GLass a 


core 5 <7 "APPEAL OF SPAW-GLASS, INC. oe eee ces 


November 3, 1961. a 


| ~ Counsel for the appellant 5 in its brief of July 11, 1961, alleged he wae 
"following concerning the pro for manufacturing prestressed con- *. 


-erete piling “while well known.”- The process takes place on a level 


casting bed 30’ to 40’ wide and approximately 300’ long; at bothends’ | ; . 


- of the casting bed are located H-beam steel or concrete jacking walls 


(or buttresses) ; - wire cable 1s strung between the two jacking walls, gee 

one end tied off and Jacks are placed at the opposite end for.the —.. 

_ purpose of creating stress and tension on the cables; steel ties are. - — ! 
mn wrapped around the cables; bulkheads for spacing are. constructed oe & 


in‘ accordance with the length of piling specified ; side forms of wood | 
or generally steel. are erected; jacks are then utilized to pull the wire 


cables to. the. prescribed tension ; concrete is then poured. into the 


| forms; the top is finished off; the piling is covered with wet mats for | 
7 days (or the concrete is otherwise cured by steam in a shorter period 
of time); after the concrete is cured, the jacks are released on the 
cables and the cables are cut at the location of the bulkheads; the 
forms are torn down. and the finished prestressed concrete pilings are” 
lifted on trucks and hauled to the Jonette. The process. normally 
utilizes a crew of 4to5 men. — 

The Federal Procurement Regulations, 44 CFR 1-6, 201(@), Sonne 
“Domestic construction material” to mean— | 
~ an unmanufactured construction material which has been mined or iptoraced 
in the United States, or a manufactured construction material which has been | 
manufactured in the United States. if the cost: of its components which are 


mined, produced, or manufactured | in, the United States exceeds 50 Dereent of 
- the ‘cost ‘of all its components. | " | | , 


Tt is the intent of these. regulations to apply iis definition in addition . 


to 4 CFR 16. 202-2, which provides : as follows: 


In: determining whether a construction material is. a domestic ‘construction ; 
material : a ae 


(a) ‘Only the construction Marea: and its -omponent shall be eganidered: 3 


(b) A. component shall be cousidered to have been mined, produced, or manu- ~ " 

" factured in the United States (regardtess. of its ‘source in. fact). if. the construc- a 
tion. material in which it is incorporated ‘is manufactured in the: United. States a 
and the eomponent is of a- ‘class or kind. determined by. the. agency concerned. to ae 
-be.not:mined, produced, or manufactured in the: United. States in. sufficient and ate 


~ reasonably. available commercial quantities and of a satisfactory quality. | 


The Departmental | Manual.,® 5 in identical language, presaribes the same | 2 - 


‘tests in DM-403.5.10.D and 403. 5.12. 


Consequently, the issue. presented 3 in this: appeal is ics or not 6 


ras prestressed concrete piling, alleged ‘to have been. manufactured in 


Teufkin, Texas, ‘contains components which are mined, produced, or~ . 
manufactured 3 in. the. United. States ‘and ‘which. ‘exceed 50 tt ‘of ie oe 


- “Eathe : Devartihental- Manual", also. contains. guidance for the application of the “Buy i ee 
. ‘Aimepican Act, 41 U.S.C. 10a—104, and of Executive Order No. 10582, December 17, brueias 


. 2 CFR 1954 Supp., Dp. ve, to supply contracts. 
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- he cost of all its componerits. It appellant i is die to eats hae 


- the prestressed concrete piling is “domestic construction material,” 


eS -.then appellant is entitled to a compensable change order to be issued. 

eee by the contracting officer. Otherwise, the claim should be denied by __ 

|. the contracting officer since 41 CFR 1-6. 202-4 “Noting exceptions — 
"and. findings,” generally, 1s: available only prior to the award and 


oe a execution of the contract.. 


:» It is obvious that the contracting officer’s decision did aoe , Gispooe | 
_. of the issue and represents “a mere conclusion and is wholly unsup- 
_ ported by evidentiary facts. These should have been set forth in suffi- 
- Glent detail * to enable the Board, as well as the contractor, to under- 
. stand the basis for the conclusion.” * 
‘In view of the failure of the contracting officer to comply = the . 
+ departmental manual instructions and with the Federal Procurement 
_ . Regulations, the letter of February 20, 1961 “cannot be treated as a 
final decision of the contracting officer? 
se In passing, the Board comments on the following statements which 
. appear in the letter of Mr. Wise of February 14, 1961, quoted supra. 
+ 1. “The delay is regretted, however, this must necessarily be sub- | 
i mitted to higher authority.” : 
A contracting officer must be free to make his own decision. If the - 


use of certain material is directed by “higher authority” even if the 


_contract documents are not sufficiently restrictive to preclude certain 
‘construction material, such a direction or prevention of the use of such 


~~. gonstruction material would amount to.a compensable change.” an 


2. My letter of February 7 to Spaw-Glass, Inc., rejecting the pro- 
posal for Japanese steel because of the Buy American Act, was based — 
on the assumption that piling could be defined as a “construction” 


-. material and not a manufactured item. My reasoning of a manu- 


. factured item would be a “off the shelf” item rather than, something - 
that. is produced to exact specifications as to all components a as In nae: 
" case of. piling. | 
.: The definition applied. to the word serpent facto? is oa narrow. 
a Appellant's counsel has presented the definition of manufacture which 

hes appears in Webster's Collegiate Dictionary, 5th Edition, as follows: ' 

= The process of making wares by hand, by machinery, or ie other agency, often 
with division of labor and the use of machinery. ) ‘ 


a: The Board is suinhie to detects from the appeal file ahettier the subject eoutraet con- 
~ tains Clause 17 ‘Buy American Act” of Standard Form 234° (March 1953) or r the Clause 


_ prescribed by 41 CFR 1-6.205.- 


7 Paul 0. Helmick Voneerys IBCA-39. (July. a1, 1958), 63 I.D. 209, 245, 36-2 BCA | par. a . | 


7 1027. | 
“8 Bostwick-Batterson’ Company y. United: States; 283 F. 2a 956, ‘O59 " Ct Ck, 1960) gee. 


Framlau. Corporation, IBCA-228 (August 18, 1961). 
(0 General Instailation Company, Eng. BCA No. 4295, Tune 30, ‘i959. 


f Pe bea a 


November 8, 1961 . _ = 
The ‘ imather Géueral. of the United States, j in 39 Cai. Gin. i 


435. (1959), has pointed out that the. question as to what constitutes . . 


the “manufacture” of an item is “by no means easy to determine.” 


However, in the same decision,?° he makes the following observations ae: 


| . which n may serve as. guidance. for the contracting officer : 


* ae The question as to what constitutes the “manufacture” of an ‘item is ‘by ee 


no means easy to determine. In early times the word “manufacture” was gen- 
erally related to the production of an article directly from raw materials, but. 


it has now been held that even the mere assembly. of parts previously manu- baie 
factured may be regarded. as a manufacture of the completed article. See 55 
Corpus Juris Secundum, pages 680. to 685. No regulations have been issued,. 


nor have any criteria been established, as. in the case of the purchase of foreign 
products, to -facilitate the determination as to.what constitutes manufacture. 
Probably most of the work here involved in ‘producing a wire rope assembly 
from the raw product is the work involved in, and leading up to, the production: | 
of metal thread, from which a strand of rope, and then the finished rope, is. 


produced thereafter by 2. series. of twisting operations. We have been advised - et 


informally by a representative of your ‘firm that you do not manufacture the 
wire thread but perform only the twisting operations in the production of wire — 


rope. The fact that the Bureau of Customs may classify the finished product. _ 


here as wire rope for the purpose of collecting duty is not aaa in. de- 
| termining whether Fleming is a manufacturer. : 


The Department Counsel has questioned the timeliness of the er _ 


and has moved to dismiss the pending appeal Lor failure to comply — 
with 48 CFR 4.5. 


The Board has examined the original of the notes of appeal anion 7 


has been submitted dehors of the appeal file by the contracting officer. af | 


on May 2, 1961. The official stamp of the Bureau of Commercial 


Fisheries, St. Petersburg, Florida, : appears in ‘the upper right corner ‘ be af 2 


- and establishes the timeliness of the appeal. se 
The Board would, in all likelihood, have aecied the motion to dis: a. 
miss on the basis of the basis of the Conga Facavating Company} — 


holding that claim letters when read together with the contracting 


- olficer’s decision make the issue determinable and “meet the minimum | 
requirement of the notice of appeal. 12 However, it is not necessary 


to do so, since in the instant appeal the letter of appellant’s counsel’ 


of July 11, 1961, has cured whatever defect there may have been in 
the notice of appeal. Hence, all motions of the. Department Counsel 
to dismiss are denied. _ 7 = 





| 10 39. Comp. Gen. 435, 437-438 (1959) ; Cf. M-36488, March 17, 1958; Gantt, Speck, 
~ Domestic v.. Foreign Trade Problems In Federal Government Contracting: Buy American — 


_ Act and Beecutive Order, 7 J. Pub. Law 378, 384 (Wall 1958). 


M1 TBCA-188, August.15,1966, 60-2 BCA par. 2754, 2 Govt. Contr. 469. 


. 2 Midland Constructors, Inc., IBCA-272, May 3, 1961, 61-1 BCA par. 3012, 3 aaa 


— Contr. 358(c) ; Weldfad, Inc., IBCA~268, April 11, 1961, 68 ID, 107, 61-1 BCA par. 2005, 
| 3. Govt. Contr. ih al ie 
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For she: reasons - ad shows the: aneeal is ‘pernaiided to: che con- 
7 tracting officer to proceed in accordance with the views stated in this 


opinion and to issue an appropriate findings of fact and: decision on. 
the claim of contractor-appellant.. 


Pau. H. Gawrr, Chairman, — 


Je concur : 


oe Trosas M. Duxstow, M ember, 


pea - a a ae orl hone? Wi iedece » BON on “eae 


| “APPEAL OF CONTINENTAL out COMPANY 
1A-1014 ~ _ Decided N ovember 8 1961* 
Indian Lands: Oil and Gas Leasing (Tribal Lands) 


Where an oil and gas lease of unsurveyed land describes the. leased ‘property 
- by metes and bounds but contains a rider stating that when the property 
is surveyed the description will be by sections, the section description 
will control upon completion of the survey and the metes and bounds 

ect On: will be considered as having served only a ene purpose. 


“APPEAL FROM THE BUREAU OF INDIAN AFFAIRS | 


The Continental Oil Company of Denver, Colorado, has Rene 


to the Secretary of the Interior from a decision of the ‘Commissioner ee 

of Indian Affairs, dated October 27, 1958, upholding a decision of 

- the Area Director ona boundary dispute which was adverse to Con- «| 
| tinental.+ 1 As the. boundary dispute resulted from Continental’s claim 
to a strip of land which is either in the north part of its Navajo 

_ Tribal oil and gas leases or in the south part of leases held by Phillips =. - 

~ Petroleum. Company and Aztec Oil and Gas Company, these latter 

_ two companies were permitted to file a joint brief: in opposition. Oe? eG 


-Continental’s brief. The strip of land in question is about 624 feet 


wide and four miles long, and contains approximately. 300 acres. ay “ . 
- The. Commissioner’s decision also had. the effect of denying Conti- Fhe 
-nental the right to drill its Navajo B-8 Well, and of approving the. 


drilling of Phillips’ No. 10—A Desert Well. 


The additional area claimed by Continental results from a ere ee 


ta ad bounds. description. employed by it ina. private survey. A sur-) 2 ee 


' vey following section lines, however, does not show any. conflict with. ee - 
the Phillips-Aztec leases. Both types of survey plats were filed by © Pi 
Continental with the Area Director at Window Rock, Arizona, and. — 


the Regional Oil and Gas Supervisor at Roswell, New Mexico. The 
‘ metes and bounds survey plat was filed about six months ‘after the 
section line survey plat.- It is the later metes and bounds survey 
| which is relied upon by Continental in this appeal. In the official . 
boundary survey made by the Bureau of Land Management and. 
approved May 10, 1954, the shortages in the distance between the 
north and south boundaries had to be put in the south tier of. quarter. 


_ sections because in an earlier official survey the township and section — fies - 
lines in the northeast part of the township had been surveyed and «+ 
laid out. The area reduced by this cadastral survey was moved: by ~ | 


Continental toa oP north. of its. north ‘boundary to. give rise. to 


: its: claim. 


_ *Not. in eneenglocieal order. 


“~ 2The original decision was by - the. Regional Oil and Gas Supervisor, US. Geological 


a | BaEYey, and. was aaa by the Area Director. 


68 LD. No. 1 ae 
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Tt anould be. stated at ue opine that j in the ay eracaiieat Yor bids 
“the leases: were described by metes and bounds. Such. déscriptions 
were qualified, however, in several important respects. They were, — 
“for “instance, prefaced by the following paragraph: i ae 


~ Point of origin to which - most of the unsurveyed ecionn of ‘the following 
tract is. referred and described. is the common corner of the. States of Utah, » 


‘ Colorado, New Mexico and Arizona, which is marked by a General Land Office © 


ae monument. Some tracts consisting of partially. surveyed. and partially unsur- , 


_ veyed lands are described from a survey township corner. 


The descriptions were then followed by the ala rider, whieh 
is likewise contained m each lease : | 


im This. land was offered on a tract basis and the ids: were not on an acre - 


es age ‘basis. ‘The ‘acreage herein stated is for. the sole purpose of computing | 
Satis ‘annual rental prior to survey of the land. Thereafter the rental shall be com- 
as puted on the acreage as shown by the survey. No refund or additional. pay- 


3 “ment of rental shall be required to be made because of a difference in the: acreage 


sol ie stated and that shown by the survey. Neither shall hea a difference i in acr eage 
oe be. grounds for any adjustment of the bonus. _— 


“2. Prior to the commencement of the drilling of a well the lessee shall have 


oe the leased premises surveyed by .a registered land surveyor, boundaries ‘posted - 


with substantial monuments, and a tie established with the: nearest: United - 


: ~ States: Public Land Survey. Certified copies of the survey. plats must be filed 
i in duplicate with the Area Director, Window Rock, Arizona, and in duplicate : 


‘with the Supervisor, U.S. Geological. Survey, P.O. Box’ 6721,. Roswell, New 


: -. Mexico. Failure to comply with this provision will render the lease subject 
to cancellation in the discretion of the Commissioner of Indian Affairs. Permis- 


poets 


sion. to drill will not be granted by. Panera prior to receipt of certified. copy 


of survey plat. 


Also included in the icone of Coatnental ioe No. 14-00- ° 


a 608-407 and No. 14-20-603—-409 was the following as to Tract No. 88: : 


Pract No. 88 when surveyed probably will be described as follows: 
' Sections 29, 30,-31 and 32 of T. 41°8., R. 24 E..8.L.M. and containing Le * 


Ln “total of approximately 2560 acres. 


A similar. provision was attached to Tract No. %, , reading re | 


re follows: 


Tract No.. 97 when surveyed. probably will be desecined as. follows: Ey 
Sections 27, 28, 33.and 84 of T. 41'S, R. 24 E., S.L.M. and containing a 


oe "total of approximately 2560 acres. 


As the Commissioner has pointed out in his. decision, when a 


ea township i is surveyed against previously established. lines exterior sec- 2 : 


tions may be of varied size. In surveying townships which were. 


“previously partly surveyed, the north-south overages or shortages ; 


— are usually placed in the north end of the township. However,.' 
s a this rule may be varied when conditions. warrant, and the overages - : 
ees cand me placed in the south end of the township. This wae. : 


| _ November 8, 1961 


noe 


_ ene in the instant. case because it: was desired to > (1) rovide aL plan - 
_ which would satisfy the basic laws on surveys and the. established 


- procedures of the Bureau of Land Management; (2) provide maxi- 20% 


roum regularity so that future subdivisional surveys of section, tract. oe. 
or lease boundaries would be facilitated; and (3) to give substantial’ oo 8s 
| compliance with the greatest number af tract boundaries which are. «~~ 
described in detail and delineated in the Navajo lease, sale adver: . ee = 
--tisement. Thus, the projected. survey of the southerly quarter. sec- - oe 
tions was minus the approximate 624-foot strip referred to, but the ee 
area was included in the metes and bounds descriptions = 8 =... 
_ Prior to approval of the leases herein involved, a group. of erie 
companies requested that a public land survey be wade of the area by. - 


the Bureau of Land Management. Such survey was to be of township 


~ boundaries only, with section and quarter section corners. established eee 


on the perimeter, but was not to include an interior section survey... 


This survey was undertaken by the Bureau of Land Management - 
between August 7 and November 3, 1953, and it was pointed out in 
the preliminary discussions that. with the fownahin: boundaries estab- --. : 
lished, any private or company surveyor could locate wells and lease. 
. tract boundaries within such township. The oil companies, of which ve 
- Continental was one, paid for the Bureau of Land Management SUIVEY. 
On the-basis of the township boundaries thus established, both — 
| Continental and Phillips-Aztec, preparatory to drilling, filed private’ ee 


surveys following.section lines. These surveys coincided as to the — 
boundaries of the respective leases, and no conflict developed. until.» 
Continental filed a subsequent metes al bounds survey which mneludled: 
, the approximate 624-foot-wide strip. - Mt 8 


The Commissioner, ‘in his decision; stressed the point that it was: - eS 


the intent of the leasing operation to make boundaries conform. |... 


to the United States. public land surveys as required by 25. CFR oe 


-171.8,. The advertisements indicated that a survey would be. made ~ : 


~ and would probably include certain designated sections. -Metes and. 
a ‘bounds descriptions, the Commissioner held, were used in the adver- 
~~ tisements solely for the purpose of locating the unsurveyed lands S ON 
closely as possible until surveyed. fe ate vee, 

It is Continental’s position that with ap of its aes on. aoe: 
December 10, 1953, it became a party to binding lease contracts... 


* - which were subject to no modification or further interpretation. Most °°“) 


- of the authorities cited. by Continental deal with general rules of eee 


os contract construction which are generally recognized and about which _ . 


~ there is no dispute in this case. What Continental fails to take into. cee 
consideration, however, is that these contracts on their face provided oes 
- ao certain procedures t to be followed and for modificatioris if fone ee 


A : 7 
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7 3 ° riecessary. The fallosag points, aie in the advertisements for bids | 
6 and incorporated in the leases, are illustrative : -— 


1. It was clearly indicated that a survey 7 was to be vee which 


- . would describe the leased areas by sections ee than by the original Ae 
_ . metes and bounds description. 7 | 


2, The area, covered by a, lease was to. sentra to the system of | 


= public land surveys. 


ore The land was offered on a tract basis. and the bids were not: on 
“an acreage basis, the acreage being stated for the sole pur poge of 


re. computing acne rental prior to a survey. 


A, Agreement to “abide by and conform to any cae all regulations 
.. of the Secretary of the Interior now or hereafter in force relative to 
| Rae leases.””, , | = | 7 
_ When these conditions are given their full force ana effect, it 1s 
seen that the contract has more elasticity than Continental appears 
to recognize. By the simple expedient of filing a survey based on 


+. -metes and bounds, it undertakes to make these provisions of the 


contract meaningless. Such conditions were not only intended to have 
meaning but also serve to show that it was the intent of the parties 
to conduct the leasing operations in a manner which would eliminate 
. conflict and overlapping. Intent, it is recognized in the briefs, is an- 
important element of contract construction. 

Aside from the numerous Federal and State decisions cited by ve : 
"parties, reference is made to several rulings by the Bureau of Land 
Management. The parties are in complete disagreement as to the 
interpretation of these rulings and their applicability to the instant 


_* case. However, since these cases relate to the leasing of unsurveyed- 
_ public lands on a noncompetitive basis under the Mineral Leasing 


Act of 1920, it is not believed they have any bearing on tribal oil and | 
gas leases, with specific conditions applicable, and where the bidding 
-- is made after notice and advertisement calling for ceeaiod bids. (See | 
25 U.S.C. 396 (atof).) . - | 
Continental states that until there has been an official interior ‘sec- 
tion survey, .the land covered by leases cannot be identified by legal 
. sections. ‘This ignores the surveying rule that where four sides of a. 
survey have been established, the interior lines may be accurately aa 
| projected,. Such a position also disregards some of the provisions of | 


the manual-of instructions of the Bureau of Land Management, which _ 
_ are In accepted usage. For sence the manual provides) in section oe 
oe as follows: 


ie Fourth, That the center lines. of a esouiae section are. to be straight, running ~ 
ei from the quarter-section corner on one boundary of the section to the SoEreepOne 7 


oa ing ¢ corner on the eunoente section line. 


é © sar, Eee pe: "CONTINENTAL OL COMPANY” Te BAD 


"November 8, mh’ 


: Section 162 of the manual contains this provision: 


dd). For position, corresponding section cerners upon the ‘aiposite nguddnees 7 a eae 
- of the township to be so located that they may be connected by. Hrae lines which * Cree 


will not deviate more than. 21’ from cardinal. 


. Continental also contends. that surveys should be. Cade ne cs 


south to north and from east to west. This is normally true but the. | ~ 


Tule is not inviolate. The manual, at section 225, treats the subje ect in 
the: following manner: a Page | 

_ # * & Preference should be given to  Setenatng all iaaete south to north | 

and from east to west, but if a better control is available by reversing on one or 


both directions, thus resulting in a simpler and better survey in respect to mini- |. | 


mizing the number of extra corners as fractional lots, such reversal of Broeaate 
is fully warranted. : . : ' 


That Continental cea the sconce: and ae of oe * oo 
. ‘descriptions by sections which conform to the system of public land. oe 
surveys: is shown by its conduct in drilling its Davis No. 1 Well. In aes 
December 1956, having filed its survey plat. showing sections, Con- 


|  tinental applied for and was given permission to drill the Davis No. 


1 Well. This well was a producer by March 1957 and it was not ae - 


: until August 1957, that Continental submitted its survey . plat. by 


metes and bounds, ‘which would give it access to the 624-foot strip. . 
3 Having once asserted a boundary line and acted in accordance there- 


‘with to its benefit, it is difficult to see how Continental can later claim 


a different. boundary, particularly when it is in conflict with bound-. : a e 
aries recognized as having been established by other lessees and acted, Je 


upon by them. 


. Continental emphasizes that it has at all times ead and the oe ce 


Indian Tribe, has accepted rental on each of its leases on the basis : 


that each of its leases contained 2,560 acres. This could have no °.. ° 


ne possible bearing on the rights of Phillips. Aztec i in the present bound- - ee 


ary dispute.. The payment of rentals would be based upon the pro- 
visions of the leases, which stipulate that after a. survey had been. 
made, rental oe be iit on. the basis of hace Je as shown: | 
by the survey. | 

Continental i Pree some sort of eisierans! over Phillips- Antec 


_ because its leases bear an earlier date. These leases were only part 
_ of a number of leases disposing of 528,000 acres of land. All were. . 
advertised -at the same time and constituted a, single operation... cae ae 


dates of issuance could be no more than a matter of processing... 


- On May 24, 1960, at the request. of Continental, an oral argument: > 
In the case was had before the Deputy Solicitor in Washington, D:C..- 
- All three of the oil companies were represented by counsel’at the .° _. 

. arene which was also attended by. representatives of the Bureau, ae 
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4 


ae 2 of! Land Management anid the pa of ding re “The a . 
ments ‘presented were’ confined for the most part to emphasis of points 


which had been’ made in the original briefs, aC nothing significant 


cor in the way of new material was offered. 


_ Accordingly, the appeal of Continental is. ‘dismissed, and. the de: 


-  @lsion of the Commissioner of. Indian Affairs auitemed. 


Joun A: Cine JT., 
Assistant Secretary of the I néerion. 


| APPEAL OF ERHARDT DAHL ANDERSEN 
- TBCA=228 . eM Decided: December 1, 1961 


| ; ae Contracts: Interpretation. 


- Understandings or thoughts ‘of ¢ one’ party to a contract, On which iia otlier a 

_ party was reasonably unaware, cannot. serve as a foundation. for: binding 

= . the latter to the meaning which the former placed on the words. of the 
contract. | . ; 


ae ‘ : Contracts: Appeals 


» Under a stipulation providing that the initial decision upon a sonnet appeal 
_ shall be limited to the issue of liability, it may be proper for questions of: 
es ; causation to be determined in the initial decision, and for the issue of the 
"amount that should be allowed as an equitable adjustment, on the basis of 
7 such decision, to be remanded to the contracting one =. a Oe 


| a Contracts: Changed Conditions 


me contractor will be granted an equitable adjustmelte on pecouit of a shanged bs 
_ -’ condition, notwithstanding his use of inappropriate construction proce- 
' dures, to the extent to which the costs of the job would have been aug-| 

ay mented by. the changed ¢ condition even if BEpropriate procedures. mad been 


aes used. . 
Nae BOARD OF CONTRACT APPEALS 


The Board in its decision,* dated J uly 17 1961, upon IBCA-223 
and IBCA-229 sustained in part and denied in part the first of those 


appeals and sustained in its entirety the second. Motions for recon- 
‘sideration of that decision, in’so far as it pertains to IBCA-228, have 
been filed by the appellant and by the Government. 2 
The appellant’s motion for reconsideration presents three salient 

. contentions, which will be considered in order.- _ 
_.. First, appellant contends that the Board failed to give sufficient 
-- weight to the differences between the terms of the contract specifica- 


_tions.and the terms of the specifications incorporated in an earlier . — 


o4 invitation under which all bids were 8 rejected as s being too ee The . . 


ae 4681 I. .D, 201, 61-1 BCA Par. 3082, 3 Gc. ‘Dar. 505. 


1 ye ne Peis seek three te Co wee ee” 
" . wound ead a 
20a, Sy, 


a ae "December 4, “1961. oe _— a ne ae 


ee differences t to which appellant draws our attention: have to do with, 
__ the steel sheet piling. - 8 Se 
‘The specifications of the earlier invitation poured hae Teh aoe 


be driven, particularized the types and sizes of the individual piles, — a 
preséribed where they should be driven and how deep they should be |. se 

driven, provided for the use of a minimum number of tiebacks to) |. 
support the sheet piling against “external hydraulic pressure,” and | 

required that such piling be left in place when the job was completed. Eee 


In contrast, the contract specifications, which are quoted in our  deci- 3 
sion, left all these matters to appellant's own. judgment. 
Appellant asserts that the changes in question were ‘made because = 


_ the Government intended, to reduce costs, and that the bidders were Ss ; | 
informed of. such purpose.’ | ‘From these premises appellant draws =). 


the conclusion that. a prudent bidder would not have anticipated the. ; 
need for steel sheet piling, or for other relatively expensive construc- 


tion procedures. such as the | site consolidation and deep: wells. men- eee 


tioned in our decision. a 
The evidence reveals that after tlie Bids mage. Te sali eye ee 
had been opened representatives of the bidders orally stated to Gov- 


ernment representatives that one reason why the bids were so high _ ns 
was because the specifications limited the sheet piling that could be. 


cused to particular types and sizes, and prohibited the removal of such.’ 

piling when the job was finished. The evidence further reveals that | 

these statements led: the engineers who drafted the contract specifica-_. | 

_ tions to believe that. competition in bidding could be best: stimulated . 

- by omitting any hard- and-fast requirements with respect to sheet 
piling, and by leaving the successful bidder entirely free to employ — 
any feasible method of dewatering and excavating that he might elect 
to use. It is, however, quite clear that these engineers did not believe 

the job could be done without using sheet piling. unless some such alter-~ 


“native as site consolidation or deep wells were to be adopted, and did - 
not expect bids. to be submitted on the assumption that an open-pit =, 


= method, with open pumping, would suffice. It.is also clear that appel- . - 
lant, while aware of the differences between the two sets of specifica- 2 


ta ‘tions, had no knowledge of the reasons that. motivated the engineers os - 7 
_ to put the use of sheet piling on an optional, instead of a mandatory gee 


we basis, ‘until long after the award of the contract. - 


a The sheet piling changes + ‘were “hy no means ihe only differences between the two. ro sets": fe saat 
of, specifications: As pointed out in the portion of our decision that pertains to IBCA—229, . ../ 
“some of the principal items of work included in the earlier invitation were excluded from. eae Ma 


the. invitation for the present contract. These \lifferences in the scope of the work were 


expressly mentioned: in: the contract. specifications:. It was thus evident from the face. cor sie 
of. the latter that the Government intended to retluce costs: in mays: that: had. no a male on. ce me 


ey ship to-the sheet piling problem. 


ane oF be ° 4 iene , 7 . are 
. Stag rise * om, é 
Oh : :} . 
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oe comparison ae the text i the men se ce with hee 
= text, of the specifications: of the earlier invitation sheds no real light | 
“on the problem of whether the contract. specifications should be inter- — 

-preted as meaning that the job was physically capable of being per- 


ee formed by the open-pit method in the manner attempted by ae ia 


_. Hence, such comparison, although considered by the Board, was not — 
_ expressly mentioned in our decision. ‘The evidence described in the 


“. preceding paragraph does shed some light on that problem, but what. 


it reveals is.that the contract specifications were not intended by the 
Government engineers who drafted them to mean that. the job was 
capable of being performed by the open-pit method in the manner 
attempted by appellant. We did not take this evidence into account - 
in-our decision because of the rule that understandings. or thoughts | 


— of one party to a contract, of which the other party was reasonably 


unaware, cannot serve as a foundation. for binding the latter to the — 
_ Theaning: which the former placed on the words of the contract.2 If 


. We Were now to take into account this evidence, it would afford no 
basis for altering our decision, since its tenor is that the Government 7 
_» hoped to reduce costs by according the successful bidder latitude in 


- selecting his dewatering and excavation methods, but did not intend 


_ to include in the contract any. representation, warranty, or indication — 


_ that the job was physically capable of being performed by any pari: . 


: - lar method or combination of methods. - 


~ Secondly, appellant contends that the Board erred in determining | 
_that the open pumping expenses were not caused by the changed con- — 


dition found by the Board to have been encountered. This determina- 


 tiou, appellant says, was made prematurely. in view of the stipulation | 
_ of the parties that the issue of liability, but not the issue of damages,* — 
should be determined at this time, and is, appollans also aay contrary | 


to the evidence. 


‘The stipulation in question was eA ee upon at the pre- 


: hearing conference, and was finally adopted at the conclusion of the .. 


taking of testimony. The record shows that what the parties. had 
in mind when they entered into the stipulation was that the Board 
in its initial decision would determine all points in controversy except 
the amount of the items of expense for which an equitable adjustment 

‘should be made if such items. were found to be attributable to a 
changed ‘condition. The record further shows that: the process of 
determining the amount of the items of expense was: understood by 


53 Corbin, ‘Contracts, ‘sec. eee (rev. ed. 1960) ; : 8 Wren, Contracts, Bec, 610 ATO: 
ed..1936).: - 


“4,.The Board has followed the. peaeiiee: of the partie: in gains thie axpreadioil “issue ok _ 


3 Gomeset as a synonym for the more accurate caDresson "aseue. Of the. amount of ‘the: | 
panttable adjustment to be made.” . 


eee “ERHARDT DAHL. “ANDERSEN. ee ee eae ae 
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= ie eae as. poe piimacly, a matter of verifying | he: apcutacy at 
and propriety of the cost accounts and procedures by which appellant | 
was seeking to prove such amount. Nowhere in the record is there 
any intimation that. either. party. wanted or expected the Board. to: * 
defer. making a determination as to whether the items of expense. |, 


for which appellant was. claiming an equitable adjustment were or 


were not caused by the changed condition, if any, found by the Board: 
to exist. On the-contrary, both parties offered a great deal of .testi- — 


mony concerning the causal relationship between the underground : 
conditions encountered. by appellant and such items of expense, and,.. 
in particular, upon the. relationship between the. underground ade 
tions and the open pumping expenses. While itis evident that the 


‘Government did not offer at the hearing all the evidence it desired to. 
present on questions of amount, there is nothing-in-the record to. 
support the suggestion. that appellant did not offer all the evidence ee 
_ he desired to present on. the questions of causation that were examined 
and determined in our decision. In short, the circumstances sur- 
rounding the stipulation all point to but one conclusion, namely, Chats) & oe 
both parties understood. these questions of causation as being an 
integral part of the issue of liability, rather than of the issue fag od 


damages, when they entered into the stipulation. 


With respect to the substantive problem of whether the open pump- AD oe 
ing expenses were in fact.caused by the changed condition, we are 
convinced that. the preponderance — of the evidence is to. the effect’ 
- that they were not so caused: The reasons for this conclusion are a 


ay explained in our decision. - 


Thirdly, appellant contends that. the action. of the Board in. ‘Te. : - 
| manding the issue of damages to the contracting officer was. incon- in 
sistent with the stipulation, and will bring about unnecessary delay a 


in the final determination of that. issue. - 
At the prehearing conference appellant initially. took the eortiOn = 


that he was prepared to prove his-entire case at the hearing and wished 


the Board to dispose of the entire controversy in one decision. How- 
ever, appellant necessarily receded from this position in agreeing to the 


stipulation, which not only deferred determination of the issue of dam: 


ages, but also provided that before its determination the Government 


should have an opportunity to examine appellant’s cost records and to.. 
take testimony by deposition on questions of amount.. As.the stipula- ee 
tion does not state, expressly or by necessary implication, that there is aoe 

- “not to be a remand to the contracting officer, the making of a remand Bee tn 
by the Board was not inconsistent with the stipulation. Conversely, 
as the stipulation does not state that there is to be a. remand, the real. a 
4 ~- problem ee is whether the remand ordered. Bs the Board consti. oa 
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e - tttes 2 an. appropriate means. oT implementing: se ‘the provisions. 
ae of the stipulation or the principles of sound procedure. 


~The issue of liability having now been determined, it. may well, 

be that, either before or after the examination of appellant’s records 
land the taking of testimony by deposition, the parties will be able to — 

agree upon the amount of the equitable adjustment to be paid with 
respect to some or all of the four items of expense as to which the Board’ 
has found such an adjustment to be due. To the extent that they do 
.* $0, determination of the issue of damages by the Board will become | 
. unnecessary. To the extent that they fail to do so, it will be necessary 
for the scope of that issue to be definitely formulated by the parties 
_. before it will be ready to be passed upon by us. The way the case _ 
~ now ‘stands the Board does not know how much money appellant — 


_»., considers is due him as an equitable adjustment for the particular — 

Bie portions which the Board has found to be allowable of these four | 
~~ items of expense, or how much money the Government is willing to 
ee concede is thus due. Implementation of the stipulation and sound. ~ 
“procedure call for allowance of an opportunity to make an agreed : 
a settlement, and for requirement of a definite formulation ot the scope 7 


ie oe any remaining disagreement. 
- . Doubtless there is more than one procedural ie by which these : 


. | objectives could be achieved. The experience of this and other Boards e 
“> has been that a remand to the contracting officer is frequently an — 


effective and expeditious method of coping with the issue of damages. es 


2 The alternative suggested by appellant is that the Board retain juris- 
eae diction of the case and set a time and place for taking depositions. 
This alternative not only overlooks the provision in the stipulation — 

.. for an examination of appellant’s records—a measure that conceivably — 
~~ could lead to a speedy arrival at an agreed settlement—but also fails — 

_.» to set up'a mechanism for informing the Board of the respective posi-» 
tions of the parties with respect to the amount of the equitable ad- 


. justment to be allowed and of the reasons for those positions. Con- . 
_ sidering these deficiencies, we believe that the alternative would | 
'. probably turn out to be a less effective and expeditious procedure for . 
handling the issue of damages than would be the remand provided 


‘’ for in our decision. In the circumstances the Board considers that « — 


the remand was compatible with the stipulation, and is not persuaded: | 
that it will tend to be productive of unnecessary delay. 
The Government’s motion for reconsideration contends that the. 


equitable adjustment to be made with respect to the well point systems _ 


~ should be limited to the costs of installation of those systems, and to 


ore such. part of the costs of their operation as was: incurred after appel- ee 


a lant: decided to resort to underwater construction ee - The oo 
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ach Governmenté argues that ei point operation costs cfeumed befoxe ee 


latter date were brought about by appellant’s inept choice of. a ; : | a 
for. dealing with the dewatering problem, and in support of this argu- | 
ment. points to the Board’s findings that the underwater operations ~ 
should have been planned for from the beginning, and should have’ : oe 
| been started at about the same time that, the cofferdam was completed... . 
‘The net effect of an acceptance of the Government’s position would >... 
be to disallow any equitable. adjustment for dewatering costs incurred = 
. during the months while appellant was attempting to perform the © eS 
job in the dry. Yet it is clear from the evidence that the changed ee 
condition was operative during those months, and was a factor-in ~~ 
increasing the dewatering costs above the level that would otherwise. _ 
_ have had to be incurred during the same period, even if. underwater. : 
'. operations had been timely initiated. In arriving at its decision the... o 
.. Board considered the position now advocated by the Government, oe 
ro but concluded that it was an untenable one, saying: ar 
It. is, in our opinion, a sound inference from the evidence as a whole ‘that. : — 
.. the excessive hydrostatic pressure would have made it necessary for appel- .. oe oi 
lant either to usé well points or to adopt some alternative method of: intercepting. peels . 


. water flows in the formations below the stiff clay, and: possibly also in the sand ©. . 
. stratum, even if he had planned from the beginning on a cofferdam and under- Ps 


water operations, and had driven the sheet fae into the ut aa ae 


. — he 


After again reviewing the ree we heliove that the aki find": 
ing: was correct, and we hold that the costs incurred for well. point 


: operations Before appellant decided to resort to underwater construc- - 


‘tion procedures are properly includable in the measure of the punta 


. adjustment to be allowed, on the same basis as costs incurred tor well” | 


pone operations after. that, date. 
Conclusion | 


| The: ragtiaue on ee ree filed by the aoaaite aa by the. 
2 Government with respect to: IBCA-223 are Eo Reeue denied, | 


_ Herserr J. Stavenrmr, ener, ie hairman. im : 
. We concur: 
| Pau H.. Gant, Chairman. | 


Tomas M. URETON ae a | 


| 868 LD. at 227, 
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ee APPEAL. OF HENLY CONSTRUCTION COMPANY 3 
~ poa-269 Decided December 7, 1961. | 


= ia: aes and Extras—Contracts: Contracting Officer —Contraets: 
Additional Compensation _ | 7 
A constructive change order arises ‘where directions are given yet the contract- 
‘ing officer to ‘perform the work by. methods not required by the contract. 
It entitles: the contractor to an equitable adjustment. | : 


Contracts: Changes and Extr as—Contracts: Additional Compensation 


Where the equitable adjustrent to which the contractor is entitled under fie 
Changes clause is not capable of determination by precise mathematical 
means, — the Board will resolve conflicting evidence to determine the 

hae reasonable amount of such adjustment. ' 3 


- Rules. of Practice: Appeals: Generally — 


Where a party fails to make a timely request for reconsideration of the ee | 


- portion of a decision of the Board, the matter so decided may not aoe — 


ae be considered in a. subsequent appeal based on other claims. 7 
a ‘BOARD OF CONTRACT APPEALS 


| This Gay ajppeal. involves a dispute as to thie adequacy: ee adldi- 
. tional compensation computed by the contracting officer pursuant to 


‘ 7 : the decision of the Board in the Appeal of Henly Construction Com- | 
pany, IBCA-185 (February. 23, 1960), 67 ID. 44.. That: decision 
held, in-essence, that the Government had changed the method of con- 


| struction of about 40 miles of lateral irrigation ditches and wasteways, 
‘from the method originally planned by appellant, to the so-called 


- ~ ‘econ- -grade. method (with which appellant was not familiar), and 
- that appellant was thereby entitled to additional sae as 


-_ Briefly, the econ-grade method is as follows: oe 
‘Material excavated from higher ground, where cuts were , made for. a 


the ditches, was hauled ahead or back to provide fill for lower grades. 


The quantities so moved (together with material from borrow when 
required) were so computed and determined that the material re- 
excavated. from the fills to make the ditches would be just enough to 
raise the banks on either side to the required finished grades. This, 


‘in theory at least, resulted in a minimum use of fill material, as con- a 


trasted with an obviously wasteful method of first. constructing. the 
entire fill to the required finished grades for the side banks and then 
wasting or casting aside the re-excavated. material i in gee the re- | 
: quired canal prism in the fill areas. am 
‘The appellant had planned to use a siotlineatibet af ‘the econ- grade 
~~ method, by the use of which, it was estimated by Mr. Henly, Sr., dur- 
_ ing the hearing of the first appeal, only about 5 percent of the material 


a a8 a oy _HENLY. "CONSTRUCTION. COMPANY. Pate BRD ene oe 
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“a silaced ' in fill areas od have to be re- excavated 0 or srebandied. x This = is 


method will be more fully described infra. 


Because of the generally flat terrain of the region, ence were ir 3 a 


paratively few areas where deep or thorough cuts were required, and. 


a consequently the amount of excavated material available for adjacent. a = 
fills was not excessive. In some cases the excavated material was not. 


suitable, or the length of haul was uneconomical for the Government: 


~ Under the econ- -grade method, in order. to reduce the necessity PODS “Bios ts 
borrowing material outside of the banks (which would add to the ~ °° 
_ Government's costs), the cuts and fills had to be nicely balanced. ‘Also, a 
-under the econ-grade method, the grades of the fills were required tO 
be precisely constructed to a tolerance of one-tenth of a foot, so as > 
- to provide exactly the amount of material re-excavated fromthe prism . ~ 


_ as would be necessary to raise the banks to their spectiee completed: a 


heights or finished grades. : 

About 2 months after the appellant had eamaeneed construction = 
with use of the econ-grade method, he was advised by Mr. Boston, the 
Government Construction Engineer; that the Government did not 
intend to pay for. the material re-excavated from fills, above natural: 


ground level. The Government would pay the contract. unit price ; | 
of $0.40. per cubic yard, but only for the original excavation. from 
cuts (below natural ground level) or borrow pits. This price included: ~ 


the cost of placing the excavated material in fill embankments, .and 
the Government apparently considered that: it should not pay twice 
for such excavation. .The Board determined that the re-excavation 


from fills should be paid for by. the Government. Appellant: had H 


conceded at the hearing that it would have been obliged to re-excavate 
about 5 percent of the fill if it had used its chosen method. . The 
contracting officer found that appellant had. re-excavated a. total of 
~ 10,458.38 cubic yards, and reduced this quantity by. 5 percent toa net 
figure of 9,935.4 cubic yards. | 
Moreover: the Government refused to pay for material bor rowed ; 
by the contractor from outside the embankments for temporary use in 


completing the banks of the laterals in certain areas. It was claimed - ec 


by the Government that in the re-excavating work the appellant’s 


_ tractors and scrapers were too wide to completely excavate the narrow. 
bottoms of the ditches, so there was not enough re-excavated material. = 
z for the purpose of completing the embankments.. Hence, the material 
Bat temporarily borrowed was used for that purpose. -When the remain- | 


Ing material in the bottoms of the laterals was finally excavated, with — ee 


> back-hoes. or draglines, the material so excavated was used to replace - or 
the material which had. been temporarily borrowed. Mr. payee testi- © 


a 2 ae: 69. a 
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eo | ‘ged that he was able to et to the bottom’ of the ditches ik his equip- : . 
"ment, but had borrowed the: material from outside the embankment. ~~ 
“because he understood the Government preferred that. material as — 


being better quality for the embankments than the material in the 


e ditch bottoms.. This testimony was not rebutted by the Government. 


as 


ee Seed to proceed as outlined | in the last paragraph of the discussion of Se: 
- + Claims Nos. 1 and 2” of the opinion. The classification claims, for. 
- ‘additional quantities of intermediate and rock excavation, were denied. 
‘The last: pereerape of the. discussion of Claims Nos. 1 and 2 reads 


pot 7 The Board held that the appellant was entitled to be compensated at 
or the contract unit price of . 40 a cubic yard for such borrowed . 
ee material. 


The appeal was aa aed to the conbenetne: efter. who: was “di. 


7 ° as follows: 


The Board must hold that the apoellent is - entitled ‘to additional compensa- 


- tion under Claims Nos. 1 and 2. The parties agreed at the hearing that the’ 
contracting officer should make findings with respect to the quantities on the 
basis of which the additional compensation would be determined if the appellant 


prevailed, and he is directed to make such findings. In arriving at the quantity 


Of rehandled material involved in Claim No.1, he may deduct, however, the 


5 percent which in any event would have been rehandled under the appellant’s 


~ chosen method of operation. Since it is apparent that it is easier to rehandle 


‘material that has once been excavated,” the contracting officer need not be bound 
by the unit prices for excavation provided in the schedule, and may fix a lesser 
price in determining the amount of additional compensation under Claim No. 1. 


If the appellant is dissatisfied with the contracting officer’s determinations, it 


may appeal again to the Board pursuant te the “disputes” clause of the contract. 


The appellant did not request reconsideration of the Board’s decision 


as to the classification claims within the prescribed 30 days following 


the date of the decision.? Hence, those claims denied by the Board 


'. for. reclassification of peered material, although | reasserted | in: 
- -appellant’s s briefs in the instant appre may not again be copnicere’ : 
by the Board.* : 


Tn his Supplemental indies of E eee mn Decca dated May 2 26, 


<a 1960, the contracting officer found that, as to Claim No. 1, appellant rae 


had re-excavated or. rehandled 10 458.8 cubic yards (or 9 935. 4 ey. net, 

oe deducting 5 percent from the All portions of the econ- evade Subanie: 
~. ment in completing the lateral and wasteway prisms. This amount’: — 
 “avas caiculated from information contained in the Cross-Section. Books, | 
eh 2 but. of, course does” not include the quantities of excavation: below fe 


= ve 2 In Paragraph 14 of the: Findings, the contracting officer commented | on the ease with aos 
73 which the material could be re- excavated, : 


(343 CFR 4.15. 


= es Henly Construction Company, IBCA-165 (March, 1, 1960),. 60-1 BCA. par. 2538, ed 

2-Gov. Contr. par, 185; Carson Construction Company, IBCA Nos, a1, 25, 28,34 (May 20,: 

loee 1959), 66 I.D. 177, 59-1 BCA par. 2222, 1 Gov. Contr. par. 396: Tankerstey - ara cal De 
oo Comuany: ASBCA No. 5633 (September : 28, a8) 60-2 BCA par. 2768. 
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s “original aroun. eae in. 1 thorough or nara outs. (ox pidsttil fills), ‘for is = en 


= ~ which ‘payment was previously. made under t the contract. At $0. 40. ae 


the net yardage produces $3, 974.16. 


As. to Claim-No. 2, for material temporarily bee ed from ahi ae fetes! 


ders: outside the éinbankments, the contracting officer found ‘that: 
2,691.6 cubic yards of material were so borrowed. This finding was 
based on analysis of the work and visual examination of the locations 


where material was borrowed and later repaid by refill from the final : . 


excavation of the prisms. 


In each instance the findings of. the contracting officer é are detailed oe oe 


in Exhibits 1 and 9. respectively, attached to the findings, designating . 
‘the lateral or wasteway involved and the amounts of excavation be- 
) tween stations. : 


Appellant has Pr | both of these eee as velag erroneous oe. 
and. inadequate. — Additionally, appellant claims that: the total ex- oe 
~ eavation paid for under the contract was grossly understated. by os cee 

122,567 cubic yards. ‘This claim is derived from a summary state- 9 > 


S: qoent dated October 26, 1960, submitted by appellant’s consulting — io : 


engineers, Wilberding Company, Inc.,, of Washington, D.C. It is ao i 


also claimed by appellant, adter considerable study of the. Govern- 


~ ment’s records, that those records are not complete and are valueless. a 


for the purpose of determining the additional amounts of excavation ~ - : 4 


for which appellant is entitled to be paid. Therefore, as an alternative. oe. 


to ae method, appellant has submitted. a statement of its costs of perform- ©. ae 


ance of the entire contract and asks that it be paid for its alleged 
; ‘losses, in excess of the amount paid by the Government. These losses . te 

~ abe stated to be $88,433. 53, and are alleged to have been caused. solely... Boas 
i by the Government’s instr uctions as to construction of the econ-grade. Jf we . 
On December. 7 and 8, 1960, a conference was held in the offices of | To lula § 
_ the Board for the purpose of determining whether it was possible to 


_. reach an agreement between the parties or, in the alternative, to narrow 


the issues and to determine the necessity for and the type of further . a 


| proce? in this, appeal. No settlement was reached. 


A pending motion by Department Counsel for dismissal of the a ap- ae | 


peal was-denied and the Government was required to furnish addi- . 


| tional data for the appeal file concerning the findings of fact and de- a an 


a cision of May 29, 1960. These data were furnished and wereexamined — 
by appellant’s - counsel: appellant's consulting: engineer, and by Mr.° 
Henley, Sr., on various occasions in January and February 1961. 


It was ais determined that a hearing would be scheduled by the <2: a 
Board at the convenience of appellant. However, in a letter of April eee 


os - 21, 1961, appellant’s counsel notified the Board that. such a hearing’ - te 


- “would. not be feasible, because of the expense to uppellant, Soa. the oe 


poo 852 : DECISIONS | OF. THE ‘DEPARTMENT. oF THE: INTHRIOR. [68 sup. 


oe unavailability of Mt. ey oie was alee to return. to: a aoe. ee 


Pas ae distant point. In lieu of a hearing, appellant: submitted. a. volume | 


: ee marked “Bxhibit Bes ” and entitled “Facts and Correspondence i in con-— 


— nection with U.S. Bur eau of Reclamation Specifications DC-4758. and 


a claim of Henly Construction Company, Inc.” Within this “Exhibit. | 


~ 1” are included Lists of Facts and Correspondence, identifying some 
--- 48 further exhibits beginning with another “Exhibit 1.” This list 


ia also contained explanatory | remarks, quotations from’ exhibits and 
-.. argument, and is signed for the appellant: by Mrs. Lillian S. Henly as 
ae and. concurred in by George B. Henly, Sr., President. 
With a few exceptions, the material thus submitted is already con- 
: fede in the appeal file. In order to avoid confusion in identification in 
--*. ‘of exhibits within the “Exhibit 1,” they will be’ henceforth referred — 
to. as “Attachment No. 16 to appellant’s Exhibit 1 of April 17, 1961. - 


| Taking up appellant’s claims in the same order as they were pre- 

: ‘ented. we find that as to Claim No. 1, for re-excavation of the fill — 
areas, there is logical support for the determinations by the con-— 

 tracting officer as to the quantities of excavation re-excavated or 


. rehandled from the fill portions of the econ-grade. It is fairly well — 
ae established: that the entire amount of fill dirt placed in the areas of _ 
_ shortages was about 75,500 cubic yards. This was established by the 
ee haul. sheets, which were the detailed instructions for moving dirt 
-. ahead or back, from excavation below natural ground or from borrow 
| pits, into the oe or shortage areas, in order to build the econ-grade ees 
embankments. ‘These haul sheets were Government records, but were 


used by appellant’s representatives in compiling a list of the shortage | 


a areas and cubic yards of shortages between stations.® 


_ That list was attached to appellant’s letter of February 7, 1958, to = 
the Government, and the total of 75,500 cubic yards was farmed to in» 


that letter as being material abamed exclusively from borrow.’ This: 


"was, of course, an unfortunate misapprehension on the part of appel- 


~ lant, and it has produced considerable confusion as to Claim No.2. 
, “Actually only about 25,520 cubic yards of the 75,500. total were 

-. ° obtained from borrow, unless we add to that: fizure the amount of 
_ 2,691.6 cubic yards found by the contracting officer to have been bor-. ~ 


eer temporarily from shoulders under Claim No. 2 as ‘described. — 


2 ~~ supra, and which may not have been included in the computation of 
a 1 500 cubic yards because it was ‘not authorized originally as borrow. 


5 The ‘Summary Suisun dated . ‘Octoper 26, 1960, erneeed by appellant’s aude 
. engineers (supra), indicates “Total excavation taken from Mass Diagrams for Econ-~ 


. : Grade * * * 148,088 C.Y.” This quantity, if it purports to represent the fill material 

+. placed in the econ-grade, is neither supported by, nor reconciled with the haul sheets. i 
aa 6 Hxhibit No. 18 attached to pe eeEEe Officer's nee of Fact and Decision. dated. a 

“"-. October 7, 1958,. | | aa 
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ae elaine in its letter and. claim of June 18, 1958, i hae Be. as 


— total of 132,848 cubic yards was excavated from the econ- grade, in- | 


cluding material excavated below natural ground in partial fill areas. ie 
It had employed a subcontractor from September 15 to November 2, - 


1958, to excavate a large part of the econ-grade. In order to deter- - 
fae the total yardage for which appellant would be required to pay. 
the subcontractor, appellant requested and obtained from the Govern-. 
ment a igure of 21,686 cubic yards as representing the total excavation, 
including fills and natural ground below partial fills, performed by 


- the subcontractor. This was all common excavation. Appellant . : 


complained that it was paid for only 16,883 cubic yards of common 
excavation during this period, this being, apparently, excavation below : 


_. natural ground under partial fills. Accordingly, appellant concluded as 


- that the ‘difference between 182,848 cubic yards and 16,883 cubic yards, Pte Re, 
or 115,965 cubic yards, was the amount excavated from the fill por-. = 
tions, for which it was not paid. This argument uses two erroneous es: 
assumptions. First, the figure of 182,848 cubic yards appears to have : 
been based on an Acids or @eilstion of the total cubic contents of -- ~ 
-» the lateral and wasteway prisms, obtained from or related toarule 
of thumb that there was an average of about one-half cubic yard of 


content for each linear foot of laterals.2 However, in the entire total — 


-. of nearly 40 miles of laterals and wasteways, including thorough cuts — ol 


_. where there was no fill; there would be about 211,200 linear feet. -At ' Bes 
one-half cubic yard per linear foot this aevdiice a result of. 105 600. ee 


cubic yards of cubic contents of all laterals for the entire job. 


Secondly, of course, 132,848 cubic yards: could not possibly have | 7s , 
| been excavated from fill areas ae a total of only 75,500 cubic ae 


yards. 


Nevertheless, it. is of some inter est that appellant was ‘ene: to oe wer 


on its subcontractor for 21,686 cubic yards while receiving payment: 2 


from the Government for only 16,883 cubic yards, the later figure ~ 
‘apparently being for the same work. If this is so, then the ssub- 
‘contractor must have excavated from fill areas a total of 4,803 cubic 


yards. Appellant had an agreement with the subcontractor K & P _- f 
Co. “that they would dig common excavation and we would dig the 
rock and intermediate excavation.” ?° For rock and intermediate. 


excavation in laterals from August 1957 to the end of the contract, E 
appellant was paid on the basis of 4,132 cubic yards of rock and | ' 


TP, 24 of Exhibit No. 16 to Poutractine Officer’ s Findings of Fact and Decision of a: 
tober. 7, 1958. cs 


8 Attachment No. 16 to apyetiants: Exhibit 1. dated April 17, 1961.. 


? Pn. 7 supra. ee 


ei October 7, 1958. 


0p, 12 of Exhibit No. 16 to Contracting Officer's panges of Fact and Decision ‘of P 2 a 


"624859622. ok 
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9 463 cubic yards’ of i nisrine dines ere ier “Natarally hia. repre- - 


Seanted no fil]. excavation as ‘such, but a. large. part of it must have — | 
been i in natural ground beneath partial fills, for the contracting offi. 


-cer’s findings of 10,458.3 cubic yards of excavation from fill would an 


-mean that 5,655.3. Cabie, yards were excavated from fill in addition — 
to the 4,803 cubic yards attributed to the subcontractor. ‘These figures 
‘seem to the Board to be entirely consistent. Certainly there are no- 
"> discrepancies or errors on the face of the contracting officer’s findings, : 
; os and the appellant has not convinced the Board of any such discrepan- 
cies or errors. Also, considering that the total quantity of fill em- — 
_ bankment: was about 75,500 cubic yards and that one side of the | 
embankment provided a roadway of 10 to 12 feet.in width, the 
contracting: officer’s calculations that 10,458.38 cubic yards of fill were 


ore excavated and rehandled from 75,500 cubic yards are quite reason- 


able and logical. This figure (10, 458, 38 cy.) does not represent the 


ie - entire cubic capacity of the laterals 7 wasteways in fill areas: 
ae Many: of these areas were partial fills, and appellant was paid for 


a total of 30,478 cubic feet of excavation of all types below natural i. 
ground while excavating the completed econ-grade. = . 
From appellant’s arguments and its protests as to insufficient pay - 
- quantities during ‘performance of the contract, we gain the impres-_ 
: sion that qipellant considered it was excavating much more than it 
was being paid for, at nearly all stages of the contract. This was 
’ without doubt: true to a certain (but. unknown) extent, because the — 
pay quantities were limited to the cubic contents within the neat lines 
of the prisms or cross sections. But appellant was aware, as its super-_ 


-intendent Mr. Lzicar testified on cross-examination at the hearing. : 


of the first appeal, that there was necessarily « good deal of over- 


excavation, beyond the neat lines, in order to be sure to get, the canals. 


‘deep couch: This is expected and is a common practice; appellant — 
_ bid on the basis that it would not be paid for overexcavation.? | 
~ Accordingly, the Board finds that appellant has not sustained its 


burden: of proof with respect to its allegations of error and insuffi- ~ 


ciency ‘of the additional quantity of excavation allowed by the con- 


- _ tracting officer under Claim No. Le The contracting one s findings 


er Mr. Henly testified at ‘Tr. 17-18 that ‘* * * we were being paid in full for building, . 
for handling the dirt as we went along except—well we were substantially being paid, - 


aw we might have had some beef but that was as to classification ; but substantially as to 


quantity, we were being paid. ee OR 
. Br a7 | 
-. - 38 *The burden of this peal is on the contractor’ S. shoulders, and’ that parden ealls | 
for evidence on the contractor’s side to show that the action taken by the. contracting 


SAG officer was erroneous; and it is not sufficient merely for the contractor to say that the 


~ action was not proper, for such a contention should be supported by proof giving some _. 


, explanation of just why it was an error. In the absence of such proof the Board must © 


accept EDs record, together with any testimony submitted by: the Government): as being, aS 
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= aa respect to the additional quantity of 10 458, 3 cubic yards are ee 
eas affirmed. Weg. . ae 
_ ° The prior ere a the Board held that aoe Was ‘entitled’ eas 

_ to additional compensation as to Claim No. 1, as a result ofthe in- © - 

- structions of the Government to the appéllant to-use the econ- -grade ea 
method. of construction instead of the method planned by appellant. 
_. Since'these instructions amounted to a constructive change order, the». 
_ appellant was entitled to an equitable adjustment under the Changes = 
Clause. Such an adjustment was not necessarily limited to the quan- | aS . 

tities re-excavated from fill embankments i in completing the excavation ere 

of the laterals and wasteways, and the Board’s decision contained no mice. 


- such limitation. The additional cost of performing the work as. 


changed, in excess of what the work would have cost under the method. ~~ = 


originally planned, plus a reasonable profit, would be the proper meas- 
ure of the equitable adjustment or additional compensation. The. 
quantity of material re-excavated or rehandled from fill, for which ~ 
appellant originally had been denied payment, was merely one sisag ; 
of the entitlement of appellant to additional compensation. . 
There was considerable testimony at the hearing, on the part of ap- ; 


pellant, that the contract cost more to perform under the econ-grade . | 


method than it would have cost under the method originally planned 
‘by appellant.4 The contracting officer gave partial recognition. to,. 
‘and made an allowance for such additional costs in his Supplemental | 
_ Findings of Fact and Decision dated May 26, 1960, when he stated 1 in ~ 
| paragraph 2 thereof : 


Oe aR Inasmuch as all of this excavation is comparatively easy digging, the . 
‘Board of Contract Appeals stated in its decision that the contracting officer | 
need not be bound by the bid price in determining the unit price to be paid for - 

the rehandling but might find that a price lower than the bid price as claimed ~ 
by the contractor constituted the reasonable cost of the excavation. It is my — 
conclusion that the easier digging was about equal to the minor amount of de 
ditional cost inwolved in finishing required in constructing the “econ-grade” : | 
fill sections, and I therefore find that the reasonable value of the cia ae . 
of the material to construct the lateral prism in the “econ-grade” fills is the. 


a amount claimed by. the- one 40 cents oper cubic yard, * ** (Italics — - : 


supplied.) ea 


Moreover, the Beak: has held. that it is not necessarily presinded “a Liar 
: . from dancing 2, claim upon ¢ a. theory not advanced by the parties." OO Se haa 


_ earrect, “‘unléss it, on its face, shows error or that it is: ‘inbeltevable” Duncan. Gencinad: 7 
- £40, Company, IBCA-91 (April 2, 1958), 65 I.D. 135, 138, 58-1 BCA | par. 1675. See. also. 


. .. Weldfab, Incorporated, IBCA-268 (August 11," 1961), 68 ID. 241, 61-2 BCA par. on a oe : 


8 Gov. Contr. par. 500, and cases cited therein. 
4 Tr, 60-68. 


“| Paul CO. Helmick. Company, IBCA~39. (October 31, 1986), 63 LD. 268, 365-66, Te ceils 
56-2 BCA par. 1096, quoting from John A. Johnson Contracting Corp. v. United States, 


, 132 Ct. Cl. 645, 656 (1955) : “The plaintifi’s failure to analyze with greater nicety the 


oe appropriate theory. for its claim should not have the effect, of a forfeiture. of, its. rights, ene ie R 
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Nes a In Ray. Kizer, 16 the Board ane 


me | ‘Within the factual scope of an Sona. the Board is not limited either by the. a 
- appellant’s own choice of remedy nor by the Government’ s assignment of defense. 


. The appellant, in its claim attached to its letter of June 18, 1958 ae 
| Mage. a loss on this contract, of $100,000, represented by debts, plus 
' other costs or damages aggregating $411,900. However, very little 
- evidence. was presented as to the cost of performing the work as 

changed, as compared with the cost of performing the contract in the | 
manner first contemplated by the appellant. That method included 
building the roadway to its final height, while a lower level of fill was 
established at the ditch side of the road. That side of the roadway 
embankment would thus provide one of the finished banks of the 
lateral without much refinement. Appellant would then excavate 


° from the lower level of fill enough dirt to provide for the smaller bank 
; on the side opposite the road. Mr. Henly, Sr., testified that this. 


amount of excavation “might possibly run into rohandling i a 
there on the fills only of say,5 percent.”7% 
Mr. Henly; Sr., also testified ® that under the econ- grade set 


‘ all of the fill Smabeuleen had to be completed prior to starting on the — 


| re-excavating work, while under his method the latter process was 


- performed immediately following the grading operation. It is not 


clear why this should be so. In any event, it seems to us, there was 
‘no reason why appellant’s dragline or similar equipment could not 


: have followed along at some distance behind the completion of the | 


-.eeon- -grade and so perform an earlier re-excavation of the fill. There. 
_. does not appear to have been any evidence of a prohibition of such a 
- ° method, on the part of the Government. Perhaps the delay in re- _ 


. excavation was due to a disinclination, on the part of the appellant 


ngs as well as the Government, to split their respective employees : in — a 
> @ Manner. - 


In response to an inquiry - by wopallant as to the exact quantity: of — 
» material placed in the econ-grade, the Government’s letter of August 
14, 1958, stated.that the exact amount was 75,417 cubic yards (rather 
hae 75,500, as totaled in appellant’s letter of. February 7, 1958). 

Hence, the 10,458.38 cubic yards of re-excavation allowed by: the con- 
- tracting officer represents 13.8 percent of the fill embankment, as com- 
pared with 5 percent stated by Mr. Henly to be necessary rehandling — 
under his own method. This difference does not of itself give rise. 


to additional costs, since bs aang would now be paid for the addi- 


tional quantity SO re-excavated. 


_ . WIBCA-274 (September 15, 1961), 61-2 BCA - par. 3128, 3 Gas: Contr, par. "$09 (bY. . 


_ Pe. 29 of Dxhibit 16 of Contracting ¢ Officer’ 8 anaes of Fact and Decision of. October ie 3 


, 1958... 
18 Tp, 69. 


a “i 19 Tr, 67, 68. 
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| es is iTlustrative, however, of the additional time and care ‘reqiitved | See : 
‘1 finishing the job. Instead of making only one pass in the fill tO 2 a8 


construct the small bank opposite the road on an approximation or 


sight basis (without survey stakes), to its completed height,” appel-. 
. lant was required to construct that. bank to a finished grade with. 

‘precision survey measurements of Y, 9-inch tolerance. In addition, the — 
roadway bank had to be brought up to the same precise measurements -. 


using material from the same excavation, so that it was necessary: to — 
divide accurately the re-excavated material between the ‘two.banks. 
This, we feel, was a much more meticulous process than appellant’s 
original pian. and we conclude that it required at least 50 percent - 
more time. Appellant has claimed that. the entire job took about . 


twice as long as had been anticipated, although it was completed — ‘ 


- within the time required by the contract. The gulf between hopeful — 


expectation and fulfillment. is often very mane and appellant was eee 


_ probably too optimistic. 


The previous decision permitted the. contracting oles to dike see ‘ 
~ additional compensation. for the work of re-excavation at a rate less © 


_ than the unit price of $0.40 per cubic yard specified by the contract, 


in view of the ease of re-excavation. Such a view would be logical 2 
for areas im thorough fill, but it appears to us now.to have been in-  . 
equitable i in view of the other factors involved, which were not con- ~~ 


- sidered in the Board’s previous decision, i.e., most of the econ-grade 


was in partial fill requiring considerable excavation below original 


ey: - ground level, including intermediate and rock excavation underneath. =. 


the fill embankment orecon-grade. Where it was necessary to excavate. aac 
| also such materials under lying. partial fills, those materials would be ~ ae 
controlling as to the degree. of ease of excavation, it. appears to the ae 


~ Board. 

Accordingly, we hold that. there should be no reduction i in the. unit 
price of $0.40 for re- excavating the fill sections of the econ- -grade.. | 
We come now to the question as. to what additional ‘compensation 


should be. fixed as part of the equitable adj ustment to which appellant “ea 
may be entitled under Clause 3, Changes, of the contract. Admittedly, get 


there is a scarcity of satisfactory evidence for that purpose. , The 
contracting officer has characterized the additional cost as follows, i Wt, 
_ paragraph 2 of his cate snoenaey copay = Fact and Decision dated = 
May 26, 1960: | 


** * Tt ig my ‘conclusion’ that the easier digging was ‘about. equal.i in ale a 


to. the minor amount of additional’ cost: involved in prteatins ae in. cou nae 
structing ‘the a tha ee in ‘fill sections a ae, 


a. 20 Tr, 74, 
eee 


ee (858 DECISIONS. “or THE. ‘DEPARTMENT. oF. THE INTERIOR (68 LD. oe 


Aes reviewing and considering ihe entins oat over a senters 


- | ‘the period of time, the Board has concluded that the additional cost 


= ‘to appellant in the excavating for and in the work of constructing . 
the econ-grade as well as the re-excavation of fill sections was not a 
“minor amount. Appellant’s workmen had to be instructed by Gov- | 


i | : ernment, officials in the complicated methods of calculating the “hold: | 
~~ ups” on cuts and the “hold-downs” on.-fill sections. ‘Sometimes the ae 


. stakes were set by. Government inspectors and on other occasions by 
appellant’s workmen. In some cases Government officials checked 


‘stakes set by the contractor. The overall situation made for con- 


_ fusion as to responsibility and for substantial delay in the conduct _ 
: of the work. Unfortunately, appellant’s cost records were not main-— 
tained on a basis of contract item costs but were on a month-to-month | 


as ; basis for the entire contract. However, appellant has computed that — 
its weighted bid for all excavation was 47 14 cents per cubic ‘yard. ' 
_. Based on total excavation of 280,418 cubic yards of actual excavation, +4 


the contractor’s alleged costs come to 784 cents per cubic yard: ~ 


oa - Needless to say, it is not possible to rule out other factors as causes 

- oo; of the appellant’s extremely high costs for this contract. Nevertheless, 3 
-. . there is no indication that any significantly great amount of ineffi-- — 
- \-. giency existed other than that generated by the unfamiliarity of the 


appellant and his workmen with the methods of complying with the 
changes ordered by the Government. Nor is there any catastrophe to. 


| *. which we can point as contributing to such - excessively high costs, 


: on tet a6 of the breakdown of the dragline for nearly the entire month | . 


of July 1957. During this period the appellant concentrated on ex- 


_. cavation for structures in order to partially offset the equipment delay 
In re-excavation of the econ-grade. - a s bid was not unduly | 


| | | » Tow, i In comparison with others.?? , 
However, in adopting the “j ury verdict” approach St eae untable ee 


. _ adjustment, in view of the meager extent of the more satisfactory | 
. evidence it is necesary to take. a conservative position concerning ap- 
~ . -pellant’s alleged increase in costs. Accordingly, in attempting to 


assess the additional compensation due appellant for additional costs 


of excavating material from cuts we find no evidence concerning the. 


eo quantities of excavation. involved, except for excavation from the. . 


Fos shoulders outside of the lateral prism, which will be considered in - | 


22 Appellant’s total bid was $11, 105.20 under the next low bidder. and $30, 703.00 under 


the Hngineer’s estimate. Appellant bid $0.40 per cubic yard for excavation,. common, s5OF te 


__ Yaterals and wasteways; two others bid $0.37 and $0.30. | 
3 Western Contracting. Corporation vy. United States,.144. Ct. Cl. No. 344-55. (Deesinber- 
8, 1958); Flora Construction Company, IBCA~180 {June 30, 1961), 61-1 BCA par. 3081; 


os Caribbean Construction Corporation, IBCA-90 (Supp.) (September 22, 1959), 66 ED. “os . 
334-38, 59-2 BCA par. 2322, 1 Gov. Contr. par. 666. See also Fred H. Hicks Construction. = 


Company, IBCA-271 (October 20, 1961) ; Lake Union Drydock Company, ASBCA No. 8073. 
-- (June 8, ee 59-1 BCA par, 2229. a ; > 7 
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i Glaiza Ne 0. ge * Other thian that, there were: apparently no eed. of! a 
such quantities, and: it is. not pels to arrive at any adjustment. oe 
therefor. Likewise, as to the work of excavation from thorough cuts 9s 
or from borrow, we find that there is no evidence that. the changes i ae. 
involved in the econ-grade method added measurably to > the costs ee 


of such excavation. 


After thoroughly weighing all of the facts brought to our + attention, arate 
and resolving the conflicting evidence as best we can, the Board. has | . Ne 
arrived at the conclusion that: appellant 1s entitled to be paid as* - 
- additional compensation for constructing the econ- -grade in accordance. 


with the changes ordered by the Government, the added price of $0.15 


per cubic yard for 75,417 cubic a placed in the econ- ems fl . 


. sections, or $11,312. 55. 


~~ In our evaluation of the amount ‘dae ee in ihe equitable ad- - fe 
_ justment of its additional costs of constructing the lateral prisms in’ ae 
the econ- -grade fill sections, we are guided by the same considerations = 


discussed supra. with Papen to the construction of the econ-grade. 7 - he 
itself. In addition, we have weighed and appraised the factors of +” 4 


7 difficulty and delay caused by the necessity of finishing. both embank-. ee 
ments from re-excavated material, under the Government econ-grade be et ed 
method, discussed previously, as opposed tothe contractor’s plan which | | 
poceanitated finishing only the small .bank opposite the roadway. Tn: a = 
- .addition to the unit price expressed in the contract, $0.40 per cubic. 


- yard, the Board finds that appellant is entitled to the sum of $0.20 . oe 
_ per cubic yard for the net amount of material excavated from fill sec- ste 


tions, after deduction of the’5 percent conceded by appellant to have 4 ae 
Pa i been. necessary under its own method of construction. tae - 
- The Board finds, however, that the contracting officer misinterpreted ous. 


a the prior decision of the Board as to. the deduction of 5 percent. for . ts 


material which appellant would have been obliged to re-excavate in. | 
any event under his own method of construction. We believe that the : | 
meaning of Mr. Henly, Sr.’s, testimony was that he would have neces- - 


sarily excavated 5 percent of the fill section under his method, not 5 | 


percent of what he excavated by use of the Government's method. wiae 
‘Recomputing the quantities accordingly, the deduction amounts to... 
_ 8,770.85 cubic yards, and deducting this quantity from 10,458.38 cubic 
. yards total excavation from fill sections results in’ a net quantity ~~ 
allowable of 6,687.45 cubic yards rather than the net yardage of 9,935.4 
as adjusted by the contracting officer. At the revised price of oe 
Peas as cubic Bhai: the a adj ustment amounts to e 012. 47. 


i oe ee eee wba 7 CLAIM. No. 2 Pax, 


As jeeetbaa gtiee: this claim was for borrow material alleged’. ane 


by the contractor to have been not paid for by the Government. The oo 


“ 


aes iz 
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- 7 claim: as described j in appellant’s | letter of EF ebruary 1, 1957, was faced - 


ao on. a, compilation of shortage area quantities as shown bs the haul. ree 


sheets and detailed in‘a list prepared by the appellant and appended © 
2 we, 20 that letter. The total was 75,500 cubic yards (later determined 
a by. the Government to be 75,417 sabic yards, in response to appellant’s 
-/* .. request for the exact quantity of material placed in the econ- -grade _ 
ces. % all embankments). Of this amount, appellant acknowledged pay- 
~  . ment of 25,520 cubic yards, claiming nonpayment as to the eae 
- of 49,980 Gikie yards at. $0.40, or $19,992.00. 


‘As stated earlier in this opinion, appellant’s pean ada: in. 


i = establishing this claim, mistakenly assumed that the haul sheets rep- . 
~ resented only borrow material, whereas they actually included mate-: - 


rial excavated from cuts as well as borrow; in brief, the haul sheets _ 


“a represented all of the quantities of material of whatever source, 


Re equired to construct fill embankments in the shortage areas. _ 

- Despite the clarification or explanation furnished by the Goyern- 

7 ment, appellant has continued to: contend that the 49,980: cubic yards | 
represents borrow obtained from the shoulders of cut areas and, used 


’ i= fill areas. 


The. Government. insists that its records ise that. ‘oily about 


25,520 cubic yards is actually borrow material (fully paid for) and 
that. of that quantity a small portion represents material excavated — 
Bue 2 (and. paid for as borrow) from shoulders where stakes were set back. 
“in order to permit appellant to borrow in cut areas, in instances where — 
the material, not then fully excavated from the bottoms of the laterals, 
" - was caliche or material unsuitable for fills. The remainder of the _ 


material obtained in this manner, as computed by the Government 


Ce, z pursuant to the Board’s prior decision, amounts to 2,691. 6 cubic merce : 
«At $0.40 this results in an award of $1,076.64. 7 
The Government’s figures were apparently suisciated: with care 


7 and in good faith, and are supported by details in Exhibit 2 of the 
Contracting Officer’ s Supplemental Findings of Fact and Decision | 


i dated May 26, 1960. We find: no fault with the ens thus 
tae O02 gga 


_QOn the other hand, appellant has not proffered any evident tena ae 
ing to combat the findings of the contracting officer. For the reasons 


a? eG stated hereinbefore concerning the quantities involved in Claim No. 128 2 ce 


_ the Board affirms the contracting officer’s findings as to the quantity | j > 
of 2,691.6 cubic yards for which appellant i is entitled to paynient under _ 


5 Claim No. 2. = 
We also find, homever-e on the bade of our eosin of jptaied - 
compensation for excavation 2e-that appellant j is entitled to be. paid 


= Fn. 13 supra. . 
8, 29, 23, supra. 


; 2 MB Oates “HENLY ‘CONSTRUCTION COMPANY. oe aes SEL. ce 
“es oe ee aah December 7, 196L hs ee 


-. for as a aantit at‘a. revised unit price of $0. BB per ae yard. This. oe 


produces a total of $1,480.38 in equitable adjustment, an increase of ae 
| Bale 74 over the econtrasune officer” S adjustment of $1, 076. 74. 


| ‘CLAIM NO. 3 


2 “This stan for sade nieal by 122,567 mine Sill as stated in. = f . 
the Summary Statement dated October 26, 1960, is based on adding . - 


_ together the total quantities shown on the Mass Diagrams, or 148,088 . | - 


— cubic yards as computed by. appellant’s consulting engineer, with. the” 
_ total excavation quantities taken from the Cross Séction- Books for all _ 
of the laterals and wasteways, or 254,897 cubic yards, making a total’ 


of 402 985 cubic yards. Total payments made to appellant were based’. : 


o on total excavation of 280 418 cubic — The difference 1 is 122, a _ 3 


en cubic yards. 


This claim is easily disposed | oe for the reason that Ale entire } possi- i 


ble. yardage of excavation from laterals and wasteways is limited to. = ' 
the quantities derived from the Cross Section Books. The Mass. Dia 
‘ grams, do not purport to show anything more than the movement of 


a portion of the total excavated material. To put it succinctly, the 


Mass Diagram quantities a are e included within: the Cross Ss Book. we fs 


| pues 
- Asoondingly;é the claim i 1S babs denied. 


a CLAIM NO. A 


- ‘Goticaraiag this iets in substance, the appellant’s brief proposes . 
- that because the Government’s records and computations are incom- - 
_ plete and inadequate, the Board should either accept the appellant’s 
figures as claimed, or allow the appellant to recover its entire alleged 
loss of $88,483.53, as described in the brief attached to a letter dated 


= April 21, 1961, ahh its attached Exhibits 9 and 3 (Schedule of Equip- 7 aie 


ment. Used; and Estimated Cost—Items 1, 2, 3, 4, and 5, respectively). 


a _. Exhibit 3 is apparently a consolidated statement of costs “Prepared 
without audit or verification” according to the legend in the heading. ear 


. This was so prepared, apparently, because appellant’s records were not’ : 


_ completely available to the accountant who prepared Exhibit 3. For | | 


_ the ahaa of this Spor however, we. will accept it-for — it my > 
be worth. | 
The caer now oars by sopcllan with respect: to: its See that 


Lo. the. Government’s records and. computations are of no. value, cannot a 
~ be adopted by the Board. We have held many times that sich bare’ 


7 allegations donot constitute proof,?* Nor has the sd ene shown that | . ee 


we i En. 18 supra. = 


bee, oe? Belee eg <i . ie . eae ass 7 Tory, e 
Peg Rk : eA ces ot a 1 ha an : re 
a Hes Bars. oh, te nae iA eae 
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| 2 its. total ‘increased costs. of petformanés «x were Mane: entirely t to the 
| changes i in the method of constructing the econ-grade and the laterals 


and wasteways. Other factors were most certainly involved. Appel- 
lant’s claim dated June 18, 1958, states that its 114-yard dragline was 
- moved to the Job i in July 1957, but broke down immediately and needed. - 


| _ extensive repairs, so that the re-excavation work did not get under- 


— 


“way until August 195727 | 
In September 1957, apparently to offset this delay, apoeliant en- 


ee oe gaged a mibcontiactor to perform part of the work of re-excavating the 


econ-grade embankments. Thus, the appellant’s overall cost: figures 
“undoubtedly reflect elements not identified with the additional costs 
of complying with the changes in method of construction, This— 

makes such total cost figures too unreliable for our present purposes.” _ 
To the extent that we consider the appellant to be entitled to. an — 


; ; be equitable adjustment for the changes in method of construction of the 
. laterals and wasteways under the contract, we have already appraised 


: the additional compensation due, under Cis ‘ms No. land 2. Claim No. 


os ae 4 embraces those earlier claims and takes in as well a.much broader 
ee field, of a speculative nature. Therefore, Claim No. 4 is denied. 


ea Uenaiae | | 
4. The appeal as to Claim’ No. 1 is denied! as to. he faites in- i, Hee! 


ee See but is sustained as to the monetary adjustment therefor, as 7 
=.” described in our discussion thereof, in the additional amount of © 
$11,350.86, or a new total of $15,325.02. | 


2. The appeal as to Claim No. 2 is denied as to che @inheties ee 
- pealed from, but is sustained as to the monetary adjustment therefor, tad 


oS inthe additional amount of $403.74, or a new total oa $1, 480. 38. 


3. es No. 3 and 4 are denied i in their entirety. 

“Tuomas M. Doxsto, Mt sind er. 
. I concur : 
Joun J. Hynes, Member. 


_ Herserr J. Suavcuter, Member, absent on leave. 


 &@ Pp: 9-11 of Exhibit 16 attached to Contracting Officer’ Ss Findings of Fact and Decision 
‘dated October 7, 1958. 

8. H. McGraw and. Company Y. ‘United States, 131 Ct. Cl. 501, 511 (1955). - “This 

. ,method of. proving damage is by no means satisfactory, because, among other things, it 
assumes plaintiff’s costs were reasonable and that plaintiff was not responsible for any 

increases in cost, and because it assumes plaintiff's bid was accurately computed, which is 


| _ not always the case, by any means.” See also Spencer Heplosives, Inc., ASBCA No. 4800 


“(August 26, 1960), 60~2 BCA par. 2795, 2 Gov. Contr. par..520; Holly Corporation, 


-. ASBCA No. 3626 (June 30, 1960), 60-2 BCA par. 2685, 2 Gov. Contr. par. 417;-H. Ro 
. Henderson & Co., and A & H., Inc., ASBCA No. 5146 (June 9, peewne 60—1.BCA par. 2662 ; ae 


Atr-A-Plane B Oorporanen; ASBCA No. 3842. february 29, 180W) 
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“contracts: ‘Payments—Labor: Wage 1 Rates—Rules of Brattioss Appeals: ne ee 


. Generally 


‘Where a request for. reconsideration of. a decision of the Board. ‘is’ not per- | 


suasive of error by the Board, the decision will be affirmed. . Where. the : i ae 
- Board finds on reconsideration that its prior decision was in error: as to: |. a a 
the amounts equitably payable under a labor escalation CURE: the moaree ies 


will modify. its decision accordingly. 


BOARD. al CONTRACT APPEALS 


“The Government has requested reconsideration of the Board’s de- ee he : 
cision of J anuary 4, 1961. That decision sustained the contractor’s ~ 


appeal from. findings of fact which determined that. increased wage 
-. rates for electricians and basic craft workers are not eligible for 
escalation under the contract.. The Board has reconsidered its decision, » 
paying particular attention to the arguments advanced in briefs filed 


by the parties relating to the motion for reconsideration. The princi- 


pal opinion stated the essential facts of the dispute, and no attempt 
will be made in this opinion to restate them completely. 
The Government argues that the Board erred’ in interpreting the 


~ escalation clause contained in Paragraph 19 of the specifications. , This *_ 


clause could be construed so that, as the Government asserts; the ex- 
clusions must apply to something which, but for the exclusions, would _ 
‘come within the scope of the clause. On the other hand, the facts’ 
recited in-31 Comp. Gen. 268 indicate that a contractor claimed (un-- 

successfully) that subsistence payments made by him should be ‘con- 
sidered part of what the Comptroller General found were “wage rates,” 
subject to adjustment under an escalation clause. ‘Since a contractor 


on.at least one occasion contended that subsistence payments were. ws 


~ subject to escalation, an understandable reaction of Government. 


‘specification writers would be to include in later invitations, as an ©. . | a 
abundance of caution, admonitory statements that) subsistence. pay- a Pas 


: ments will not be adjusted under escalation clauses. _ - 


Unquestionably, the intendment of the Comptroller Gener de- ee . 


oe a in the instant case (B-142040, dated April 1, 1960) is that in 


| .. some circumstances an increase whieh IS. denomiiated ee will ; ts . 2 
not be entitled to escalation. The Comptroller Generalstated: ¢ 


- te * * the Government is not liable: as a matter of law for (acuation: on the. : . 7 
t ietiedcie, ‘full amounts of. the increases in the nominal wage rates, if in fact the increased on oe 
, rates include elements of subsistence or travel pay or other items exclude from’ ‘e Se eet 


; . consideration by the third subparagraph of that article. 


cc ” sNot in’ chronological order. ° 
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The: Board has held : that it is bond by ae of the Gamutioler . - 


58 {Gensel on specific. questions of law. Because. interpretation | of the - 


~ escalation provisions of Paragraph 19 is a mixed question of law and. 

.. fact, and the Comptroller General’s review of the matter was made 
without a presentation of facts or argument by the appellant, the 

ae Board does not view its range of facision necessarily to be limited by | 
_ the above- quoted statement. This is not to say, as the Government 


- suggests, that the Board has decided that it is only necessary for 


the appellant to present to the Government a schedule of increased — 


hourly’ wage rates negotiated with the unions mm. order to be entitled ay 


aac to escalation. 


~ Although the Coverainest strongly asserts that the Board ignored | 


ee admissions against interest in weighing the evidence in this case, most . 


of the actions or statements of employees of the appellant which are 
advanced as admissions can be considered to be admissions only if 


~ - the following two premises are adopted as controlling in this case: 


(1) That the appellant was somehow recreant in an obligation to - 
the Government when it took the stand in 1959 that it was no longer 
reasonable or equitable for the five basic crafts to demand subsistence 


or an expense allowance as part of the benefits to be accorded to these _ 


crafts by the appellant at the Glen Canyon site in succeeding years. 
_ (2) That remote pay necessarily is subsistence rather than wages. 
The appellant was excused from paying free board and room to 
the five basic crafts under the arbitration proceedings instituted under 
the 1955— 59 agreement that had been signed by the appellant and the 


unions, the terms of which agreement were available for evaluation . 


at the time the appellant prepared and enter ed its bid. Reliance on — 
_, this fact in later collective bargaining seems to the Board to have been 
completely legitimate and justifiable action by the appellant... One of. 


the Department Gounsels observed during the hearing that. anything 

is @ proper subject for collective bargaining between unions and con- — 
_ tractors that either of the parties suggest. ‘Neither the circumstantial. 
- nor the other ‘evidence in this case points to bad-faith conduct in the 


negotiations in 1959 that led up to the signing of the PEO Agree- 


NT, | _ ment between the appellant and the five basic crafts. 


In considering the meaning of ¢ remote pay,” the ‘Poa Relieves 


that there must be a limit on the extent of allowable modification of . 


the usual meaning of a term. We have reconsidered. all extrinsic — 


= facts and circumstances and the expert testimony relating to the ‘ 
~ proper meaning of remote pay in this case, and have concluded that 


- for the five basic crafts remote pay must be regarded as wages rather : 
than subsistence. _ The contracting officer acknowledged that wage 


a1 Reid Contracting pom, IBCA-T4, December 19, 1958: 58-2 BCA par. 2087. . 
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variances exceeding aatoeide rates for industry ive sited 3 incon-. - 


tracts: for. the Hungry Horse, Canyon: Ferry, and Flaming. Gorge 
Dams and that these tacts ear wages were escalated. Escalation has: 


been approved by the Government at Flaming Gorge on wages which 


include a $0.20 increase over rates found elsewhere throughout the 
state, pursuant to Bureau of Reclamation escalation provisions. almost 
| exactly the same as the provisions in this case. : 

The Government has gained the impression from the Board’s prin- 
‘cipal decision that direct or testimonial] evidence as a class is consid- 
ered superior to circumstantial evidence. To set this matter at rest 


_ the Board announces agreement with the Government’s quotation... - 
from Wigmore, The Science of J udicial Proof, 3d Kd., Title V, Pe t 94, . ) 


that— 


3 ee “Some circumstantial nae is more valaabie and convincing than a 


_ some testimonial evidence, and “vice versa,” that is all that can be said. | 


Tn this appeal the Board has concluded that the “ vice versa” situation _ ; 
- without question applies to the $0.50 wage increase to the five basic 
 erafts. The appellant by the preponderance of evidence has shown 4 iets 2% 
_. good-faith wage increase for these crafts. Pa 
_In the Board’s decision, reference was made to the unions? tagnatids Sus. 
for wage increases as a guid pro quo : for the loss of valuable benefits.” > ~ 
The Government at several places in its motion for reconsideration ewe! 7 © 
-. referred to this as a Board finding that the $0.50-per-hour wage in- 
_ erease was a guid pro quo for subsistence. This only points up the 
 Board’s disagreement with the. Government’s adamantly held view . | 
‘that the five basic crafts could not lose, at any time during the life of - — 
the Glenn Canyon project, rights to or justification for a + subsistenes: ee 
_ or expense allowance aon the appellant: — 


_ Phe Electricians. As has been indicated above, and as the Comp: | 

troller General’s decision suggests, when Patasraph 19, the escalation. 
clause, is considered, the appellant should not be extended complete . 
latitude to apply another name—wages—to payments which for many 
_ years have been listed and regarded as subsistence. The 1955-56 


Electricians’ Agreement and its successor agreement, which expired | 


in June 1958, provided that on isolated jobs where travel expense was _. 
prohibitive from a town where the union had an employer under agree- 
ment, the employer was required to furnish board and lodging each 
. day or in lieu thereof a mmimum “expense” or subsistence of $7 per 
day per man on a 7-day basis. This proven was applicable to ie 
| Glen Canyon project. » : _ 
~ The Inside Agreement that. followed, covering June 20, 1958, to — 
June 20, 1959, contained no provision for free board. and room or sub- 


-gistence on a per diem basis. Instead, concentric wage rate zones fa Sg 
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lo were established with the appellant through its subsdntiactor, being ‘ : 


Q » required to pay the highest, or Zone D rate of $4.90 per hour. 


The contracting officer testified that Arizona was the only place 


i ae where subsistence for electricians had been “cut out” and. wages _ 
-. raised. He also testified that this action, in his opinion, was a sub- 
aS terfuge to get more money, and that the appellant’s bid should have 
*.-* -. eontained a.component for the payment of subsistence throughout . 
. | - the job. The latter conclusion was based upon the fact that there — 


has been a custom in the electrical industry throughout the United 


-.. States under which subsistence payments are made to electricians 


on. ‘jobs which are removed from a union office.’ Such inclusion is for | 
oO the life of the job and does not a aa on the. availability of housing * 

or other facilities. — 
At the time of bidding the appellant ould have: had ‘only scant: 
“hope that subsistence costs for the electrical workers could be elimi- 
nated by the furnishing of houses, trailer sites, and other facilities. 


| There was no provision in the Electricians’ Agreement which was 


effective at that time corresponding to the “Remote Projects” para- 
bas graphs of the 1955-59 agreements with the five basic crafts: As is” 


ae - outlined in the Board’s principal decision, under the “Remote Proj- _ 
ae is ects” paragraphs, the appellant upon furnishing certain residential | 
housing facilities was entitled to a finding that the remote status ~ 


of the Glen Canyon area no longer existed, and the obligation to 
- furnish free room and board ‘or 86 a day in lieu thereof to eee ; 


A of the five basic crafts would be at an end. By going to arbitration 


| - the appellant in fact obtained removal of the remote status. - 
Other circumstantial guarantees * of the bona fide nature of claimed - 


Ae wage increases exist’ with respect to the five basic crafts, but not 


— to the electricians. First, there is the fact that if all of ‘the: $1.10 
per hour is’ viewed as. wages, this Increase is a higher percentage of _ 


a what the electricians had been receiving as wages than the correspond- 


ing percentage obtained by any of the five basic crafts. Yet the | 
aus basic crafts obtained their | increases only after a 6:month strike 


and a great deal of strife, while it appears from the record that the © 


| electricians? Increase was obtained with relatively little difficulty. 
 . Under the 1957-58 ag reement, a journeyman wireman received wages - 
OF $3. 45 per hour. Under the 1958-59 agreement, the amount listed a 


a On the first ag of the fee one of appellant's counsel asked ‘he contracting officer 


if he would not agree ‘‘that subsistence and the requirement to pay subsistence is a matter *— 


“of: fact that has to be determined by an examination of.all the facts and. circumstances, 


and it is not merely something which somebody might call it?’ In a letter to the appel- | 


lant dated October 1, 1959, the contracting officer advised that “obviously, all of the terms 


‘and conditions of such [labor] agreement as. well as. the surrounding circumstances. would | eae 


have to’be considered in reaching a decision as‘to the ap plea pitty: of the contract estala- an 


tion pene to labor costs copies oy the aa aca ae 


; a 


pares 
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“as a. wage as for: a journeyman wireman Torane on the. Glen ae 
Canyon project. is $4.90. If accepted as such, this nou be. a wage. Base 


increase of more than 42 percent:? mee 
- Second, the contractor engaged directly in ieee Pigg : 


2a the five basic crafts, but neither the appellant nor its subeon- -, oe 
- tractor participated i in the negotiations which led up to the designation oe 
of the Glen Canyon area as a zone where the extra $1.10 per hour was 


~ required to be paid. The appellant’s counsel commented. in ‘their 


brief that this designation resulted from “this perhaps unfair. and’ > 


" unjustified conduct of the electrical Union, in first, arbitrarily making 


a $1.10 zone without the consent and participation of the Contrac- - a: 
tor * * *,’ and pointed out in their reply brief that the Glen Canyon 9°. 
_ Dam is the only large project more than 50 miles from any populated... 


area in the state. Upon reconsideration it is found that including all 


_ of the extra $1.10 per hour in a purported wage scale was an attempt! aah 
- to take an unwarranted advantage of the Government, not brought 2°: 
| about by the appellant or its subcontractor, but nonetheless: happening oes 
in a manner that created a windfall for the contractor. The appel- Mags 
lant i is not. entitled to such a windfall under Paragraph 19. =’ te ere 
“Some. of the factors which justify classification of the extra. $0. 50s 


per hour obtained. by the five basic crafts in the 1959 Project Agree- 


ment as wages would have been equally applicable to the electricians. a es 
if their scale for the Glen Canyon area had. been hammered out in ~~ 
collective bargaining directly with the appellant; therefore, all of | eS 
the $1.10 per hour should not be considered as excluded from escala- = e 
_ tion under Paragraph 19, as the Government contends. Since: ‘both -..- 
- parties. have taken’ an “all or none” approach, there is very little ~~. 

in the record upon which to base a fair division of the $1. 10 per. hours. 


"Faking all applicable facts and circumstances of this case into ¢on- . 


sideration, the Board finds that $0.80 per hour of the total $1.45 : a 
increase ‘erarited to electricians working under the Zone D rate, ee 
‘establishod in June 20, 1958, to June 20, 1959, Inside Agreement, should... 


‘be escalated under Paragraph 19 of the: contract, and that such es-’ : 


_ calation should not be applied to the remaining $0.65 per hour.’ 4 : 


Since $0.35 of-the $1.45 total increase was a wage gain received by all” . 
- Arizona electricians, the net effect of the Board’s decision 1s the . 
allowance of escalation on ‘$0. 45 of the Sl. 10 in dispute. + 


= Compare this with the $0. 76 increase obtained by Universal auaioment Gnumimie whet: es 
ithe strike.of the five basie crafts was settled in 1959. Starting June 1, 1958, the Universal 


* Manipeat Operator’s rate was $3.43 per hour, approximately the same as that of a 


journeyman wireman prior: to the effective date of the latter’s 1958-59 agreement. ‘The a es 


raise accepted by the Universal Equipment Operators was approximately 22%. | 


_ £Increases for classifications such as Foreman and Apprentice do not total exactly $1. 45 pee on 


- | _ under the June 20, 1958, to June 20, 1959 Inside Agreement. 8%45 hours of such increases 


~ would be entitled to escalation on the basis of the same ratio as is indicated: for the ae 
_Journeymen. : Se Me . a8 
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“All statements or findings calnuae to the sleeiea: workers 4 In the: 
Board’s principal decision which are inconsistent. with the above 
determination are hereby modified accordingly. Specifically, the first. 
three paragraphs and the sixth paragraph of Section 28 of that : 
~ decision, at 68 I.D. 28 and 29, are hereby modified so as to be consonant. — 


with this decision. . at os 
National Agreements. In the motion for eecoueiisiecon the Gov- . 


‘ os <@rnment has reiterated: many of the views expressed i in its post hearing - 


- brief on the “National Agreements” issue. Review of the matter has 
convinced the Board that its initial treatment of this i issue Was Over- | 


: complicated. The following paragraphs are hereby substituted in| 


modification of the five paragraphs of the principal decision which — 
begin at. 68 I.D. 18, after quotation of the “National Agreements” 
Issue as put by Department Counsel : | 2 a 


The appellant refused to stipulate.or to apiiowican: this auention as being 


in i issue. Department Counsel in their post-hearing brief stated that “there can 
“be no doubt that the question of the National Agreements is properly . an issue ~.. 


in. this appeal, and that the Board, under its regulations, has jurisdiction to 


- consider, legal. questions presented in appeals coming before it * * *.” - 
As a matter of' law, it is not possible to accept the Government’s s theory: on. ; 


the “National Agreements” issue. This query is posed: Considering. the various _ 
agreements and dealings between the appellant and the national. and local — 


_ unions, can it be seriously urged that the appellant and the local unions: were 
not free on December 22, 1959, to adopt a new, local project agreement? The ‘ee 


‘unions seemingly did not use or rely on the National Agreements except as a 


3 means to obtain unemployment benefits for their members. The insurmountable 


obstacle to the Government’s attempt to rely on the National Agreements is the 7 
fact. that the Bureau of Reclamation was only incidentally benefited by those 


= agreements. The contracts with the national unions cannot be viewed as: hav- 


ing’ been made for the benefit of the Bureau; therefore, the Government cannot 


: expect to be extended any. rights under those agreements.” 


- The Board finds that in the circumstances of this case the National. ise | 


ments did not have the effect of binding either the contractor or the unions in - 


- situations requiring special treatment of compelling local problems. 


The Five Basic Crafts. The Board is not persuaded that it erred , ‘ 


in reversing the contracting officer’s finding that the amount by which - | 
the hourly wage paid to the workers of the five basic crafts in accord-; 


ance. with the December 22, 1959, agreements exceeds the basic wage — 7 
rates paid by other contractors in the State of Arizona constitutes a 


“subsistence payment and therefore is not subject to escalation. To | 


‘the extent that the parties, at the time bids on the projects were called -. 


for and received, reasonably could have contemplated discontinuance of 


subsistence during the course of the job, the appellant had leeway to | 


_ 5 Graybar Electric Oo. v. Doley, 273 PF, 24 284, 1959, 4th Cir.; First National Trust ee i: 
- Savings Bank v. Beckton, 258 Mich. 227, 241 N.W. 821 ee : Penne v.. Broadnan, ae 


_» Texas Civ. App., 306 8. W. 2d 429 (1957). 


ee : 
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| ‘increase wages: ‘and rightfully. call for application of the eScalation : 


clause. 


ay, 


The: Government has obj acted. toa seriténce in the Rosrd’s decision: : 


in 68 I.D. 20-21. This sentence.is a comentary: on the validity of the: 


‘contracting officer’s view that the project agreement signed by the - : . 


appellant with the five basic crafts in December 1959 is substantially 
the same as ‘the Arizona Master Labor Agreements signed i in May of 
the same year except for specified differences in wage rates and. per 


diem. expense allowances. Upon reconsideration, the’ Board: agrees. 


that there is merit in the Government’s: criticism of this: sentence,” ae 


and it 18 hereby modified to read as follows: 2 pe 


The existence of ‘such differences has some value as an offset to the spaeide nee : 
offered by the’ Government to the effect that thé’ appearance of a ‘wage incr ease’ 7 | 
‘following the elimination’ of subsistence provisions: ‘is persuasive of the inclusion’ ~~ ae 
_ of subsistence in. thé increased wage rates; however, completion of the residential. te 
housing and other facilities, the removal: of the remote project designation. in. | o 


- J anuary. 1959, and insistence. by the. unions that. they. were, entitled to a wage 


increase plus their’ view. ‘that they would get it. ‘if they hela out. long enough, a 


as. discussed’ in detail earlier. in this decision, are far more convincing factors bs = 


in. euEnere of the contractor’ ‘Ss ‘claim: 


Conclusion. 


. The aviéiinenéa” advahona by ‘the Géveitinient in: its motion fom - is 
reconsideration do not warrant a change i in the Board’s prior deci-- 
sion, that the payment of the' increase of $0.50 per hour by the ape 
~pellant to’ its - ‘employees pursuant. to the project agreements of. .. 
December 22, 1959, with the five basic crafts; which increase isin’) 
excess of baste rates paid by other contractors in the State of Arizona, 6 
is entitled to escalation under Paragraph | 19 of oo contract as Bi cicak 


actually: paid. 


San 


Beéatise of the eetent. of; ene the citetimstances atittoonidiri, he E 


increase granted to employees of the appellant’s subcontractor under: 


the 1958-59 Electricians: Agreement, we have concluded on reconsid- 
eration that a portion. of: this: increase is hot entitled +0 escalation , 
under Paragraph 19 of the contract.. The Board’s prior decision 
is modified to deny escalation to the portion specified above in this 


decision. Except’ for this modification, and for revisions in the con- 


tent of the et opinion which we have made herein, the principal 


omens is affirmed. . 


T « concur: 


Tuomis M Durston, Member, a © ase > *S. 





6 The third sentence of the. ‘second paragraph of ‘Section 18 of the principal decision, he 


uth which relates to Paragraph a0. of the. findings of fact. - 
ae 624859—62— 3 
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ve Paun,’ cm ‘Ganrr, Ciaran, disqualified himself from participation 
vin the consideration of this appeal (43 CFR 4. 2). “a 


: ‘Hrperr J. SLAUGHTER and Joun J. Hywzs, M sine being’ absent 
| one ‘sick leave, took no open in the reconsideration of this aepesh 


Duoracen 29, 1961. 


Dear Mr. Secrerary: This is in response to. your letter of Decem: 
‘ber 96, 1961, requesting my consideration of two opinions of Solicitor 


ee rank J. Barry of your Department relating to the applicability - 


_ of the acreage restrictions of the Federal reclamation. laws. One of. 


| : the opinions is concerned with the San.Luis proj ject authorized. by 
- the.act of June 3,-1960 (74 Stat. 156) and the other with the Kings 


River and Kern River projects constructed under the authority of 
the Flood Control Act of 1944 (58 Stat. 887). : 
In the Kings and Kern River opinion Mr. Barry has concluded 


-. that the Federal reclamation laws do not authorize the Secretary of © 
-. the Interior to enter into a contract with water-user organizations — 


being serviced in the Kings and Kern River areas which provides 
~ that they may be freed of the excess-land restrictions of those laws 
by making a lump-sum or accelerated payment of the construction 
costs allocable to them. I agree with this conclusion. . | 
The San Luis situation presents, in my judgment, a ‘most - difficult 
problem. Mr. Barry has concluded in his San Luis opinion that the 
act of June 3, 1960, does not require that a contract executed by the 
Secretary of the Interior and the State of California pursuant to sec- 
tion 2 of the.act contain provisions applying the.excess land ie 
tions of the Federal reclamation laws to the “State’s service area,’ 
1.e., the lands outside the “Federal San Luis unit service area” referred 
~ to in the act. : | 
As you know, the policy of the Federal Government requiring acre- 


_ age restrictions in federally financed reclamation projects’ is one of 


long standing and one not lightly abandoned. : ‘The Congress insisted - 
- upon the application of this policy in the Federal service area. _ 
‘Whether or not they intended the policy to apply to the State service 


area is not free from doubt. Strong arguments can be made to the : 
effect that they did not intend to abandon the policy even within Z 
the area to be serviced by the State. The legislative history is far 


from conclusive. Nonetheless, after a careful examination of the 


relevant laws and legislative history, I concur in the conclusion of _ 


your Solicitor that the San Luis Act does not require that an agree- | 
| _ ment executed by you and the State.of California contain provl- 
sions imposing the Aree restriction upon the Ss service area. | 


~ 
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eae ved: iat this conclusion as a matter of ie I would 


“nonetheless urge you to seek a congressional re-examination of this - or 

' question. I think that the Congress itself should make a clear deter- eee 
mination whether or not the acreage limitations should’ apply in-the 9 

- State service area. Fortunately, under. the provisions of the San oy 
Luis Act they will have the opportunity to do so, and J sincerely sone ie atl 


that they will take positive action in this ea a 
| Sincerely, | 
Roperr F. KEnnepy, | 
Attorney. General. 


bee ae ae DrcEMBER 26, 1961. 
Hon. Roszrr F. Kewnepy, © , Ge OR Sag 
Attorney General, | 

| Washington 25, D.C. 


‘Dear Mr. AY Gonna: As: you now,’ for some ‘months the 
legal staff of this Department jointly with members of your staff have 
had under consideration questions relative to the applicability of 
the excess-land limitation provisions of the Federal reclamation laws. . 

Specifically, these questions are (1) whether the San Luis Act: of 
June 38, 1960 (Public Law 86-488), requires the application of the 
-Jand- iacon ‘provisions to service by the State of California to 
lands outside the. “Federal San Luis service area” in the event an — 

agreement is concluded with the State of California. pursuant to | 
Section 2 of the San Luis Act and (2) whether the land limitations, 


as prescribed under the Federal reclamation laws, may be voided by a 


accelerated or lump-sum repayment of construction costs, as would | 


be the case under the proposed contracts with water-user entities in © 


the Kings’ and: Kern River Projects. which are pending in oo 
_ Department. , 
These legal questions have been he subj ect of extensive con- — 
| sideration and exchange of view between members of our. respective 
staffs. I. take. this. opportunity to.transmit to you a signed copy of 


- each of the formal opinions of Solicitor Barry of this Department . _ 
with the request that I be advised, formally, .of the position. of the 


Department of Justice as soon as possibile. In view of the desirability 


- of reporting to Congress as to San Luis by January 1, and because of 


.. the imminent expiration of the current interim contracts for the Kings 
and Kern projects, an expression. of your Department's concurrence 
or nonconcurrence with Solicitor Barry’s opinions will suffice.” | 


“Sincerely yours, 


-(Sed.) Saw io ‘Upats, 
Secretary of the Interior, 
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PROPOSED REPAYMENT CONTRACTS—KINGS AN: D KERN RIVER 
PROJECTS 


‘oe Bureau of Reclamation : Excess Lands—Bureau. of Reclamation: Recordable | 


Contracts — , ae . Bo 
The requirements of Section. 46 of ie or of May’ 25,. 1926" (44. Stat. 636, 649: 


43 U.S.C. 423(e)), requiring recordable contract to sell excess lands at. 


| predetermined prices is not effected by the payment of construction charge. 


- Bureau of: Reclamation: Excess Lands—Bureau of Reclamation : ‘Anti- | 
speculation: - 


Congress, in establishing a limitation on the size of entries. on public lands. . 
~ under Section 3 of the Reclamation Act of 1902 (32 Stat. 888), and on the 


maximum acreage for which a water right could be acquired wider Section oe | 


5 of that Act, had as its purpose to provide homes on the arid lands: of: 
the West, the prevention of land menepoy and. the avoidance of 
epeculaion: 


er of Reclamation: Water Right Aplications —Homesteads (Ordi- 
nary): Generally 


Congress had ‘as its purpose, in enacting the Act of August 9, 1912 
(87 Stat. 265; 48 U.S.C. 541), the goal of affording reclamation home- 
stead entrymen and water-right’ applicants vested rights to land and 
| water 80 that they could: raise money to finance Tne activities. 


Bureau of Reclamation: Excess Lands—Statutory Construction : Legislative 
‘History | 


“Congress had no intent in. the enactment of the Act- of August 9, ‘4912 (37 
Stat. 265; 43 U.S.C. 541), to modify the antispeculation and antimonopoly - 
purpose underlying the excess-land provisions of the 1902 Act. 


| Bureau of Reclamation: Excess Jands—Bureau of Reclamation: Anti- i, 
- speculation | 


“Under Section 3 of the Act-of Aaeist 9, 1912 (37 Stat. 265, 266: 43 U.S.C. 
. 544), the Secretary may, in his discretion, deliver water to excess lands 
after payout. Such discretion, obviously, is to be exercised, in a manner > 
consistent with the goal of family-sized. farms and the avoidance of 

| monopoly and speculation i in private holdings. 


‘Bureau of Reclamation: Excess: ‘Lands—Bureau of Reclamation: Anti: 
. speculation—Statutory Construction: Legislative ‘History 


The preconstruction requirement - of. Section 12 of the Reclamation: Extension 4 
Act of 1914 (38 Stat. 686, 689; 43 U.S.C. 418), that owners of private lands . 
agree to. dispose of all lands in excess of the area deemed sufficient for 

- the support of a family, was designed specifically to cope with the special 
problem of initially breaking up excess holdings and of preventing owners — 


of eXceSS lands from pronuing. oy phe existence of the project. at the expense bu 


| of ‘purchasers. sp aiadiag: 
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ie Bureau. of Reclamation : Excess Lands—Bureau of Reclamation: ‘Recordable 
| Contracts—Bureau of Reclamation : ‘Antispeculation 


ete The requirement of Section 46 of the Act of May 25, 1926 (44 Stat. 636, 649; 
48 U.S.C. 428(e) ), that the holder of excess land execute a recordcuie. 
contract binding him to the disposition of excess lands, as a condition to. 

'. receiving project water for such lands, was deliberately enacted by the 

Congress in further pursuance of its policy designed to secure the break- 


up of pre-existing excess holdings benefiting from the expenditure. ‘of 


Federal funds and to prevent such excess landowners: from reaping an 
- unearned profit at. the expense of purchasers. | b ae. Bog : 


Bureau of Reclamation: Recordable Gontractes Baresi: of. Reclamation: 7 
Excess Lands—Statutory Construction: Legislative History. | 


Section 46 of. the Act of May 25, 1926 (44: Stat. 686, 649; 48 U: 8. Cc. 423(e)), eho 
requiring that the holder of excess land execute: a recordable contract . 

as a condition to. the receipt of project water is an extension of the... ~. * 

_ policy embodied in Section 12 of the Reclamation Extension Act of 1914. a ES, 


Statutory Construction: Administrative Construction | 


The Departmental regulation pertaining to public land entries, 43 CG E.R. 401. 9, a. ¢ 


is based upon Section 8 of the 1912 Act. Such. regulation cannot render 


: hugatory the policy of Section 12. of the 1914 Act,. pertaining: t to the. break- ae 


ing up of large landholdings. - 


| ‘Satulas Construction: “Administrative. Construction 


‘Departmental actions and statements regarding excess lands prior to 1947 did 


not for the most part consider question. of prepayment or early payment: of | | 
coustruction charges, but involved question as to the. effect of subsequent ; 


payments and assumed applicability of Section 3 of the 1912 Act. Such.» a 
expressions, being different from the problem presented under the record- ie 


able contract requirement of the Omnibus Adjustment Act of 1926 and! 7 
under ‘its predecessor provision, Section 12 of the Reclamation Extension 


Act of 1914, have no bearing upon the applicability of the recordable = =” 


contract requirements of Section 46 of the 1926 Act to aaa contracts. 


- Statutory Construction: Administrative Construction A eeeeete, & 
The origin of the proposal to avoid the effect of: Section 46 of the 1926. Act 


rests upon the Associate Solicitor’s Memorandum Opinion, M-35004, of are 


October 22, 1947, and Administrative Letter. No. 808 of the Bureau bee 
Reclamation, dated rene 16, 1947. 


oo Administrative Practice _ Fe 
| The rule of administrative interpretation, affording to such interpretation the : 


highest respect, is properly invoked only if the interpretation gas upon ' s a 


aetna. onbraced the precise issue Eunder consideration. 
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a Regulations: a Interpretation—Administrative Practice 


7 An. ambiguous: regulation cannot be ‘relied upon as. an “administrative : 
| ‘interpretation. : | 


Statutory Construction: Administrative Construction Administrative Prac: | 

oo ‘tice | . ner 

| The reliance upon administrative donatenetinn in the interpretation of a a ects a 
is to be restricted. to cases where the construction is really one of doubt — 
and where those to, be. affected have relied | on the practical | construction. 


Administrative ‘Practice’ 


Administrative practice; no- ‘matter of how long standing, is. not conn 
~ when it is clearly erroneous. . a 


- — Construction : Generally—Administrative Pisotice 


“The practice of an executive department will not be permitted to. defeat the 
' obvious purpose of a are : 


: Administrative Practice” 


- A practice of the Depariiient indulged i in ‘without any real avauination as. to 
its validity is not shielded. front peconeideration and reversal if found to be 
unsupportable.... 


f 


‘Bureau of: Reclamation: ice Land—Secretary of dhe Interior. : 7 


* When payout of construction charges occurs, then the release of excess lands 
acquired ‘subsequent to initial water service from restrictions upon water 
service is not automatic but is within Secretarial discretion. The exer- 
cise of such discretion must be compatible with nhs underlying objectives : 
_of the Reclamation law. 

; ‘Bureat of Reclamation: Excess Land - 


‘The’ Chief Counsel Memorandum Opinion of July 1, 1914, approved by the 
Bee of the Interior J uly. 22, 1914 (43 L. D. hae is oe 
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| To rite SECRETARY OF THE LyrErtor. 

| ‘Subject: Excess-land limitations, Kings and: Kern River projects. 

h “There are now ‘pending i in 1 the Department proposed contracts wath 
water. user: organizations in. the nee ang Kern River areas In. & 


California. oe : 
These contracts: siresent’ questions: on. ee: meaning aiid applicability 


ae eof: the: .excess-land limitations of the Federal: reclamation: laws." 


In the case of the Kern River contracts, the construction. charges: 
- would. be repaid. in 180 days: In the case. of the Kings River con-. . 
tracts, two optional forms have been provided. In one the construction 


lus charges: allocable..to..a..contracting entity. may, as.in the. case of the _ 


Kern, be paid. within 180 days. In the: -other,: -payment can be, made 
in 40 annual installments with an option in the contractor. to pay the | 
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entire ages at any time. No excess-land provisions. are Sontainaa” - 


' in the contracts payable in 180 days. In the contracts payable’ in 40° ste 


~ annual installments, to get water for their excess lands the water users 


“must: agree to sell excess holdings at a nonproject price? within 103 — 


| years, If not. so sold at the end of 10-years, the Secretary will have meen 
a power of attorney tosellthem. Payment of the construction chars oes 

| within the 10-year period cancels theagreementtosell. “a 
‘The issue:as to the Kings and Kern contracts turns upon a con: 


| sideration of the excess- -land a os the Federal reclamation: Pega * 


Jaws? 2 
Exxcess- Land Limitations 


“Wode: major Federal reclamation laws have 5 etic gone ae i; 


applicable excess-land limitations:. The Act of June 17, 1902,? herein- 


_ after referred to as the 1902 Act; the Act of August 9, 1912, 4 herein- — : ‘. : 
after referred. to as the 1912 Act; the Reclamation cieacion Actof. 0. 


August 18, 1914,° hereinafter refered to as the Extension Act or the 


1914 Acts ar the Omnibus Adjustment Act of May 25, 1926, s "herein- | 7 7 


| ‘after deferred to as the Adjustment Act or the 1926 rire | 


The 1926 Act, as did the 1914 Act, requires that an excess | owner an 


~ must by contract with the Secretary agree to the disposal of such — 


lands at a- predetermined price. The requirement under Section 46— ee 


- deals with owners who already hold excess lands at the time of initial 


water delivery. The question here is whether under Section 46 of the _ . 


1926 Act contracts may be validly written which provide for avoidance’ As 
or termination of this requirement by payment of construction charges. fi 
- This issue is distinct from another—the effect of payout upon the — 

~. delivery of water to landowners who voluntarily become excess holders 
after initial water delivery. The former issue concerns the breakup 


of pre-existing holdings.. As to it, we must look to the 1926 Act, and to. Z 


its antecedent, the 1914 Act, for the answer. The latter issue concerns | 
the effect of excess-land. limitations upon the coalescence of holdings. —_ 

As to it, as will be shown, the 1902 oe 1912 ie rather than the ee 
1926 Act, are relevant. ' | i 


The justification i in the pending contracts 3 excusing tie: cater 7 ea - 


| Uisers: from compliance ‘with the excess-land laws is an. extension. of. 


6 seh 1 Phe: term “nonproject price’? in this opinion is a. shorthand reference to value ‘deter 
mined as ‘provided in Section 46 of the 1926 Act, infra.. . 
- 2-Dhe' Kings and Kern River projects (Pine Flat and Isabella Reservoirs); : ‘serve areas in , 


the Central Valley Basin of California, but are not a part of the Central Valley- project. - sige 
- They are Corps of Engineers projects authorized by the Flood Control Act of 1944 (58 ©. 


Stat. 887). :Reclamation law governs these contracts by reason of Section 8 of the: Flood 
Control Act of. cates wee oon of the Attorney General, Beemer, 15, 1998. Aer Op. 


a Atty. Gen. 66). « 


530 Stat. 388:a, 
437 Stat. 265; 
| 888 Stat. 686, 
644 Stat. 636. 
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eer Tine a. reasoning set hoa in two previous Departmental opinions. ee 
. The first of these was addressed, on J uly 1, 1914, to the. Secretary of | 


. the Interior, by Will R. King, Chief Counsél ofthe Reclamation | 
| Servi ice. The opinion (attached, Appendix A) concludes that the pro-. 
> viso in Section 8 of the 1912 Act. should be construed “to permit the — 
furnishing of water for land on which payment in full has been made 
of building and betterment charges even when more than 160 acres 

of such land is owned by one person.” 

The proviso reads as follows: 7 | | 
eR no person shall at any one time or in any manner, except as sHebeinatter 
otherwise provided, acquire, own, or hold irrigable land for which entry or 
water-right application shal havé been made: under the said reclamation act of 


June seventeenth, nineteen hundred and two, and acts supplementary thereto 
and amendatory ther eof, before final payment in full of all installments’ of — 


a building and betterment. ‘charges shalt have’ been made on account of such land 
ar ine excess of one farm unit as fixed by the Secretary of the Interior, as the 
limit-of area per entry of public land or per. single ownership of private land for 


which a water right may be purchased respectively, nor in any case in excess © 
of one hundred and Sixty acres, nor shall water be furnished under said. acts 
nor a water right sold or recognized for such excess * * *." 


. The second opinion is a memorandum to the Coiuien cee of the 
~ Bureau of Reclamation, signed by Felix S. Cohen, Associate Solicitor, 
dated October 22, 1947 (M-85004). This opinion. SAprens ») 7 


ee : concludes with the statement : 


eae upon. full payment of construction . obligation. itier a. joint-liability 

_t repayment contract, the lands receiving water under such’ contract are, under 

- the provisions contained in section 3 of. the Act: of "August 9, 1912, relieved of . 
the statutory excess- -land restrictions. ot 


| ‘Cohen’s conclusion was that: King’ S interpretation. ae fhe 1912 “Act 
controlled the construction. of the. 1926 Act. .. However, legislation | 


| a enacted subsequent to the issuaice of the King opinion? renders it~ 
- irrelevant to the issue ‘presented as to the effect of. payment upon — 


Section 46. The Cohen opinion is in error as it not only ignored: that 
subsequent legislation but relied on a misreading of King for support. 
Because of the great importance of these issues, I have undertaken 
a thorough review of.the reclamation laws and of their legislative 
history. | ‘T have ‘concluded that. the Jand- limitation requirements. of 
_ Section 46 relative to disposition of pre-existing excess holdings can-— 
_ not be avoided or their application frustrated by early payment. of a: 
, contractor’ s repayment obligation § 8 and that payout is a | Televant | 


- 7 The 1914 ec infra. a. per 

-8 Strictly speaking, ‘the recordable contract is, as a matter of law: dsm pletely’ tiaatrected 
hy payout: regardless of its timing. . Ordinarily, however, disposition. -of lands pursuant to 
. recordable contracts would be expected to have occurred long before the usual repayment : 
period has run its conrse so that. by the end of that period few, if any, lands would ip the - 
usual case remain subject to the recordable contracts..: ; wih. @ 
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= factor ai in ieonection ‘with the effect of. exes land imnitutions ‘on? : oe 
the. coalescence of oe Consequently, the contracts before. you: 


are not.-valid. as 
'- While the- 1902, 1919. 1914, and 1926 ‘Acts have a eoneicesne pur- os 
hiées hs encouragement of fainily- -size farms and’ the avoidance of 
speculation—the excess-land limitations: of the two earlier statutes, - 
that of 1902°and 1912, ‘differ significantly 3 in their operation and etlect 7 
from the two later enactments of 1914 and 1926. | 
Each of these statutes must be considered in the light of its own 


statutory setting and with due regard for the considerations prompting ra | 
its enactment. What-Congress sought* to accomplish. by the enact-- 


ment of a particular law or the evil sought to be remedied thereby are | 
_ proper: considerations i in determining the meaning to be given toa . 


- statute-or'the words contained therein. Tinker v. Modern Brother- a = : 
hood; 13: Rr gd 130; Church of Holy Trinity v. U.S., 143 US. 457..— 


Care must, thérefore, be taken to avoid approaching laws dealing with | | 


a any-feld” as though they were the product of a cement mixer in, which | 4 f 
the individual enactments of the Congress lose all identity and the 


specific instructions. of Congress. are ignored. The overriding con- 


sideration in construing any statute or group of related statutes is to : : ‘ 
ascertain and give efféct to the intent of the legislature.” Flora Maes 


0 8,,357 US. 63; 7 S.v. C.1.0., 335 US. 106. 


‘With these considerations i in mind, we © proceed’ to an. examination sca 


a of the statutes. 


~. Under the-1902 and 1912 ‘Acts the limitation i is in on fou ofa aoe : . - 
- hibition upon entry of public lands and upon the delivery of water for 
~excess lands. No requirement for sale of excess lands is imposed.” On » ae. 


7 - the other hand, the crucial element of the 1914 and 1926 Acts lies in. ee “— 
their requirement for the sale of excess lands at a limited price. . ‘This ulate 


_ difference, as we:shall see, is vital; it is dispositive of the questions be- 7 
fore us. The change came about because of the resolve of the Congress, 
asa matter of deliberate policy, to prescribe by statute measures aimed 
specifically at the early breakup of pre-existing large holdings. The 
Congress so acted, as will be demonstrated, because the 1902 and 1912 |. 
Acts had not achieved any substantial pee of large pole | 
private holdings. — ; 7 
As the excess-land provisions have evolyed from 1902 to ene present; 
the purpose of the Congress has been consistent. The changes that 
have been made have been in the means to accomplish. the end, never | 


-* to change its fundamental purpose. As the law has evolved the Con- a. 
gress has sought not to weaken but to strengthen; not to open ad a 


: | holes but to close them ; not to encourage eee but to stop it. 
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7 1902 ‘and 1918 


ae Poor ie es enactment of the 1902 Act, Cri had no experience 
with what we know now as reclamation law. The earlier homestead 
law, which had been found adequate to- encourage the settlement of — 
lands east of the 100th Meridian, only required that, after compliance 


with its provisions, the United Stites would convey title by patent to __ 


the entryman or his successor in-interest. Water was provided to such 
lands. by nature. No great. investment was required to bring such 
lands into production nor to insure the continuance of a water supply, 
as was later required on arid lands farther West. | 
- Accordingly, the: reclamation laws, at least in their earlier form, 
| must be regarded as an experiment. 
_ The Reclamation Act. of 1902 provided that the meeps one sales. 
of public lands in 16 States and territories in the arid West would 
be applied to the construction and maintenance of eee works | 
for the storage and distribution of water. mR. git 
_ The only expense. not. reimbursable i in ie entire program. wis) ‘the. | 


administrative expense.° Those who benefited by the works ‘were © 


) expected eventually to pay for them. In the 1902 “Act the term: of 
_ payment was 10 years. . ~The fundamental purposes of encouraging — 
7 homebuilding and. of prevention of land monopoly and speculation, _— 

in particular, were to be accomplished through the operation of two 


| provisiqns—Section 3 of the 1902 Act which made the public lands — Ye 


subject to entry in tracts not exceeding 160 acres?® and Section 5. 


which provided that, while. private lands could be included in the | 


projects, water could not be obtained for such private I lands in tracts _ 
exceeding 160 acres. | mee nie, 3 
Section 8 of the'Act also provided “that thé commutation provisions | 


of the homestead laws shal] not apply to entries made under this act.” __ 
The commutation provisions of the homestead laws (48 U.S.C. 173) _ 


| had offered a cash alternative to the requirement of persona] residence 
onthe entry. This section in itself strongly intimates that an early 
_ cash payout. was. not intended to relieve from the excess- rlend restric- 
tions of the 1902 Act. 

The legislative history of the: 1902 Act reveals that the excess-land 
‘imitations included therein constituted one of its ppencipa and most 


a important features. 


‘Planks in the Republican and Democratic vpn in 1. 1896 and 1n. 
1900 had recommended the enactment of national legislation for the 
reclamation of arid lands in the West. Both parties called. for-the 
adoption of such, legislation in furtherance of a poney to provide 

°35 Cong. Rec. 6681. _ | - 


10 See. 8, 1902 Act. 
1 See.'5, 1902 Act. . 
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homes on the public domain and to make such lands available for ha 


a actual settlers.22 | 


Large numbers of European’ immigrants had Beak pouring into the . <s 


_ Eastern States for several decades. The cities were crowded in many | 
cases ‘with unemployed people who, by reason of differences in lan- 
guage and culture, were difficult to assimilate? Public lands avail- — 


ree ther] 


able for entry: ava: suitable«for cultivation: were running out. ° “Bhe. : 


safety valve which the United States had had during the 19th cen- 7 


tury was no longer available and America was beginning to feel the - 


strain of unemployment which theretofore had been relieved by the. _ 
westward expansion. During the debate i in the House, Representa- | 


tive Newlands, of Nevada, by whose name the 1902 Act became DOD: _ . 


| ularly known, said: 


We have not felt in this country the evils of land monopoly: Lord Macauley 


said we ‘never “would. experience the test of our institutions until our public By 


. domain was exhausted and an. increased population engaged in a contest for. : 
the ownership of land. That will be the test of the future, and the very purpose. 


“of. this: bill is. to guard against -land «monopoly-andto held“this land-in.small | 4 


ie -tracts for the people of. the. entire. country; to give to each: man*:only;the:amount — - - 


_ of land that will be necessary. for the support of a family—not more than 80 
acres in the southern part of the: arid region and not more than 160 acres in | 
_the northern part, where cultivation. is less intensified. Convey this land to _ 


private corporations and-doubtless this work would be done, but we would have. = 


fastened upon. this country. all the evils of land monopoly. which produced the. | 


. great. French revolution[,]. which caused the revolt against church monopoly in. — 7 


; South America, and which in recent. times bas caused the outbreak of the Fili- 
pioe: against Spanish- authority.“ . | 


In the meantime land was aeelabie ti in “Western: Canada. | “TE 1s ee 


- mated,” said Representative Newlands, “that this very year 50, ,000 7 : 
3 Americans have gone across the dorder. into Canada for the puna on 


of locating upon the cheap lands of the Dominion.” +8 _ . 
The reclamation bill passed the: Senate unanimously after a shore 


debate. 16 The understanding of the Senate-as to the ‘purpose of the: - - 
bill was expressed by Senator Clark, of ‘Wyoming, one of Mee. os 


supporters: 


“I ask any anbiquea Handtoe upon this floor to read carefully the provisions ; : 
of the pill and proposed. law with the amendment and find in any line or sentence 


of the same any avenue which is not safeguarded against the undue accumulation ., 


- of public land in private hands. On the contrary, the purpose of the bill, the 
effect of the bill honestly administered, would be to make individual homes in | 
~ gmail areas, and. would most effectually prevent the’ accumulation of datee 
Holaings in the hands of eh aes conte ncaa or cas kings.” 


as 85 Cong. “Het 6872-74. 
“18°35 Cong. Rec. 6748. 
_ 1435 Cong. Ree. e734. 
- 16 35 Cong. Rec. 6673, 
- 1435 Cong. Rec. 4981, 6674, 
17 35 Cong. Rec. 2222, 


_- 
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“After passage in the Sena President eoee rele consulted with - 
“members of the Irrigation Committee of the House. “He was some- 
_ what in doubt as to whether the bill was sufficiently guarded in the — 
interest of homeseekers.” Accordingly, certain changes were made — 
to the satisfaction of the President and the Irrigation Committee and - 


| “were incorporated in the bill‘ which was reported to the House. 


The debate in the House was much more extended... Reference was’ 

made to the planks of the major political parties on the subject of : 
_reclamation. In the President’s message, he had recommended “that 
the land reclaimed should be reserved by the Government for actual 
settlers.” 1° Time and again the purpose of. the bill was declared to 
_be to provide homes on the arid lands of the West and to Preven’ land . 


“monopoly and speculation.” ‘. 
It was argued against the bill that seinen ought to be Carried | 


= out by private enterprise. The answer was that encouragement of : 


large holdings would be inconsistent with American land pony: a1 oo 
would sow the seeds of revolution... . : 

It’ was also argued that the act was icenaed to a monopoly, 
Pee the railroads. To this Representative Sutherland, of Utah, | 
_ later Associate, Justice of the Supreme Court, answered : oe 


The bill expressly provides that the public lands which may be irrigated — ‘the: 


works to be constructed are subject to entry only under the homestead laws 


of the United States, in tracts not exceeding 160 acres. It also forbids any: 
person ‘to acquire a right to irrigate | more than this quantity of land and re- 


é. quires actual residence upon the land. ~The railroad lands are not. held in vast 


~ bodies, but are in alternate sections, and it is not to be expected that settlers or 
-who may procure. public lands free of charge will | pay eveeveeent prices for. ~ 
railroad lands immediately adjoining them. a _ 
It should be noted that in the 1902 Act apne eadied a ate 
landowner to include all his land in the project. Thus he might 
- peally apply for water for one farm unit.and hold his excess lands 
for sale to settlers at far higher pos than could be obtained had the » 
_ proj ject not been. built.2+. 7 
“Another feature of the 1902 ‘Act was that a an ‘entryman under the. 
- homestead laws got no title until the building and betterment charges © 
had been paid i in full. (Section os ‘This a to be a burdensome 





18 35 Cong, Ree. 6874: 
18 85 Cong: Rec. 6677. 


20 85 Cong. Rec. 6734, 6751, 6755, 6758, 6761, 6767, 6769. 


2135 Cong. Rec. 6676, 6758. 


_ 2435 Cong. Rec. 6734. 


23 35 Cong. Ree. 6769. 
24 See remarks of Representative Hayden during the debate on the. ixtension Act, p. 26, nod 
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| ‘provision. for enitrymen ¢ as s their land could not be ee as called to beer 


‘borrow the money necessary to finance thé development of their. farms. : 


_ Accordingly, in February 1912, Senator ‘Borah; of Idaho, mtro- 
. duced S. 5545. which ‘was intended to enable the hottiestesd entryman. 
“to mortgage his property for the purpose of raising funds with which. 
to continue its development or to meet any unexpected: obstacles to‘its | =. 
profitable cultivation, or “any ‘unanticipated. drain on- his financial. 7 
a resources.” 75 Rarer 
The bill passed the. Senate hous significant change.” 26 “When sh ae 
- arrived in the House it provided only for the rights of entrymen. No. _ . 
_ provision was made for the vesting of water r rights: in owners a private San te 


a land.” | 


S. 5545 was taferred to the Committee on ee of Arid Lands ie 


- where it was modified to extend the benefits of the bill to water-right | 
applicants for private lands.” ie 
The hearings and reports up to this point offer little to aid in the 
interpretation of the bill. On July 15, 1912, the bill was on the House 
unanimous consent calendar.. As soon as the bill was called for con- 
sideration, Congressman Mondell, of Wyoming, indicated that, be-— 
cause of objections to the bill in its then form, he wished to propose 
a substitute bill and sought unanimous. consent. Discussion of this 


-" procedure followed. 


Before the issue was resolved Congressnian Raker, of California, 
got the floor and objected that the bill would repeal the “fundamental . 
principle” of the 1902 Act, namely, “the intention that each man 
should have a homestead, that he should not barter or sell it, but that: 
he should have the water right to but 160 acres of land * * : 723) He 
was evidently directing his remarks to the proposed. substitute, the 


text of which had-not been printed in the oneresional Record and 


was not contained i in any report. | 
The language of the bill which had been reported and for which: , 
a substitute was to be offered is found i in 48 Cong. Rec. 4800, 4980-81.. 
There is no reference whatsoever to acreage limitation. The effect. 
of the legislation would merely have been to vest title on compliance 
with the homestead laws and to give the United States a first lien ; 
for the unpaid building and betterment charges not yet due. Mr. 


. HRaker’s concern was that since the settler was given title he ‘could. 


sell, and there was no restriction on the accumulation of several farm. aa 


. units by one person. \ 


. *5 Report of Secretary of the Interior Fisher quoted in S. Rept. 608, 62d ee ‘2a Sess. | ae: 7 


- 648 Cong. Rec. 4981. 

-., 2148 Cong, Rec. 4800, 4980-81. 
- -*8 H, Rept, 867, 62d Cong., 2d Sess. 
- = aes renee Ree. ages 
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The only i issue oe the House ‘at that ime was a hehens unan- 
imous consent would be given to consider either. ‘the Senate bill 


or the Mondell substitute. 


_., Mr, Raker’s comments were. interrupted by obj ections to further 
| consideration and.S. 5545 was accordingly stricken from the calendar.” 


On July.19 it was returned to the committee ® and the same day the 
_. committee reported (without comment) the act in the form in which 


it was enacted.* It was passed by the House without debate on 
_ July 29 and by the Senate without debate on July 30.2% There is 
no suggestion ‘that the substitute referred to by Mr. Mondell is the 
bill which was finally passed, although the bill finally passed i is com- 
pletely different in wording from 8S. 5545 as amended in the Senate 
and by the House Committee on Irrigation of Arid Lands. — 

On. August: 6,:1912, Secretary: of the: Interior Fisher: reported: to the -. 
President” o on tip enrolléd bill S. 5548r-as" “passed by the Congres | 


—- -. Concerning the proviso in Section 3, he said : 


The same section contains a proviso to prevent the danse nuntiene of + holdings i 


until such time as full and final payment of the building charge shall have been 


- made. By that time it is believed that the land will be i in the hands of perme: 


ope nent settlers and speculative holdings eliminated. 


— The purpose of the 1912 legislation was to give to homestead entry- | 
-‘men.and:to: the owners of private lands who had. apphed for, water: 


; : : right. certificates a vested right;sSo they. could raise;money: to. finance’ 


. their farming activity. At no time was it ever suggested that. there 


was any purpose. to modify basic objec ectives of the excess-land PEO 
sions. of the 1902 Act. — ) 

“At the time of the enactment of the 1912 Act a private landowne: a 
‘could, not, at least before payout, get water for lands in excess of 160 
: acres. _ Furthermore, no practice. of. payment of all charges in ad- 
“vance ‘to avoid the application of the 160-acre limitation was apparent. | 
‘Hence, when the proviso in Section 3.0f the 1912 Act says, “No person 
shall. * * * hold irrigable land * * * before final payment. oe 


excess of « one farm unit'* * *,” it: was: referring; to, a.person who: had ~~ 


not more than 160 irrigable : aces under water-right applications and 
it was not expected that a person would get water for any more land 
_ for at least 10 years. To find in this language of the statute justifica- 
tion for holding that as a matter of law landowners need never comply 
_ with an express statutory requirement subsequently enacted that they 
) divest, themselves of their aay a excess s lands 1 1S. absurd. In-. - 
ae eae | BT in > 
8048 Cong. Rec. 9310. 
& A, Rept. 1032, 62d Cong. ee 2d Sess. 


82 48 Cong. Rec. 9847.. 
3 48 Cong. Rec. 9853. 
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as dined, its Paneeior of Secretary Fisher, when speaking of ‘the ee 


date when the. building charges would have been paid in full, said: 
“By that time it is believed that the land will be in the hands of perma-. 
nent: séttlers and speculative holdings eliminated,” directly contradicts _ 
the proposition that advance payout necessarily could have relieved | 
even under the 1902 and 1912 Acts. | . 
The proviso is sufficiently ambiguous to justity the Ponseeicied 
placed upon it by Mr. King. King, it will be recalled, had concluded 
that’ the 1912 Act could be-construed “to permit” delivery of water 
after payout to excess lands, [Italics supplied. ] He did not hold 
. that such deliveries could ‘be demanded as a matter of right. Nor can 
King’s opinion be so extended when considered in the light of the . 
strong. antimonopoly, antispeculation, and homebuilding purposes un-_ 


~ derlying the 1902 Act. - “Even the short debate on the 1912 Act would 


: 7 indicate that the Congressional purpose continued to be to provide 2 
~ homes for families i in the West and to. prevent land meno Dewy and eae = 
speculation. | 


‘Neither the legislative } history of the. 1902 ‘Act nor that of the’ 1912 a 


Act was ‘analyzed 3 in the King opinion in order to determine whether — 


_ there might indeed be discernible a Congressional policy to limit, under a 


‘certain circumstances, the amount of land for which water ‘might ze wee 


| delivered after payout. 3 
~- Tv-the light of the legislative history of hohe statutes, T cannot read: | 
the King opinion as meaning more than that the Secretary may permit. 
the delivery of- water under an individual water-right application to | 
. excess lands. after payout if oy song. SO. >. he: does not aL meetien: 5 a 
of the 1902 Act. | 


To. read the ambieagin. proviso. to: Sseeion: 3 Soe the 1912 ie as ; 2 nae 
vesting in a large landowner the right. to compel delivery: of water by - 
the mere: fact of immediate payout would place in such landowner 


the ‘power to circumvent a fundamental policy of the law. I cannot. 
read the proviso to Section 3 of the 1912 Act in such self-defeating 
terms. ‘See United States v. Shirey, 359 U.S. 255. . The proviso must 
be measured against the provisions of the entire Reclamation Act of 
1902.....Labor Bd. v. Lion Oi Co., 352 U.S. 282; United States v. 
: ‘Browns. 333 U.S. 18. » When.so measured, we need not. and should not 
let the proviso swallow up the entire act. : 

Accordingly, I conclude that. the King opinion is not to be a as . 
meaning more than that the Secretary may (but need not) permit the 
delivery of water under individual water-right applications for more 
than 160 acres after payout and that his discretion obviously is to be 


-. exercised in such fashion that the purposes of the law are achieved 


rather than frustrated. The aad of fostering family- size farms’ x 


he ae 


Co nae MaeeT 2 ae 


: = ‘their 1epidlativg . Ristary Thanifésts ‘the Legislative intention that. a | 
“ag Secretary exercise his authority to accomplish these purposes. : The. . 
ae principle involved + was. most: aptly stated by Secretary. Seaton i in \ his 


pete 


tion District, dated J i: 12, ‘1957 : “As Secretary of the Interior, it | 1S 


with the ‘principles on which the legislation, rests * * *, Where dis- 
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oa my duty not only. to éonfoem: to the technical provisions of | the law 
but‘ also, within whatever discretion I may have, to seek compliance * 


cretion. may be vested in the Department or the Secretary, that, discre- - 


| whittling | away ata principle until all that i is left is a pile of shavings.” “ 


a ele, should be noted that the King opinion was rendered, J uly.1,1914, 
oe and that the Extension Act of 1914 bears the date of August 13. ‘King 


. could not construe an act which had not yet become law. _ Of course, 


tion ‘should be exercised to ‘obtain compliance with the pringiples on ee 
: which’ the legislation. i is enacted. What. I am. concerned about. isa. 
oe process’ by. which inferences are “based on. inferences, and. there. is a, 


“ 7 he made no. reference to the ‘1914 Act and its effect. “Nor did he take 7 


vb any cognizance « of the e, Congressional debates on the then pending b bill. 


1914 and 1996 


At the time the 1914 Act was being. emus in the: Congress somne® a 


| 19 years of experience had been had-with the reclamation law and \ 


certain serious defects had been discovered. - Principally,;it had de= 


| veloped that, , notwithstanding the 1902; Act’s limitation’ on the delivery 
of water to more than 160 acres in single ownership; there had been 
continued failure on ‘the part of:owners. of large blocks of: lands: to 
.- break: up their holdings by sale: in’ ‘family-sized: units.”: This was be- 
 cause.the Act did not.require a landowner to sell ‘his excess lands to. 
be included in’ a project. While agreements had been entered into 
by the Reclamation Service with water-user associations and other 
organizations by which privately owned: lands were included in proj-- ~ 


ects with the owners of excess lands agreeing to subdivide and sell to 
- purchasers eligible to make. water-right. applications, the results had 


been disappointing and retention of pete: eyned. lands: rerpained.. ba! 


-. widespread.* 


Not having sold their excess ‘Tands; private iexiowaere tind only. to - 


wait until the cheaper lands had been taken‘by the earlier ‘settlers. 


Although no water was being delivered to their e eXcess a the lands. | 


= a4 14th Annual 1 Report of the Reclamation Serve, p. 15. 


a 
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ye) BWI ia oe eee RINGS: “AND, KERN. RIVER: “PROJECTS pee 3 BRB TLS 


we : : - December 26, 1961 e- od ae beat 
were aliribte for’ water. déliveries to qualiea applicants, ‘The private ty 


< landowners would hold their lands until the prices” had risen and — 


"then? sell them at’. high prices: qe ‘they pean for themselves the es | 
profits intended for'the settlers. | a 


Ander: the 1902' and-1912 ‘Rots 10 years was allowed for the payments if _ . 
op construction charges. ‘The: pressures which’ included. the enactment. . a4 : 
= the'1914 Act resulted from'the fact that farmers who were actually 


sea 


cultivating their Jand were. finding it. unduly burdensome to develop. oe 


- ihieis farms while at the same time paying back the Government: over — 
a 10-year: period. “The ‘Congress undertook to grant them relief, but — on! 
.. in‘such a-way-as-to frustrate the designs of oe excess lendowners: who geal 


: Wanted to retain their lands." 


There was included in the 1914 ‘Act, theretee a section a we 


- specifically. at. the, problem of the pre- -existing large | landowners. ‘This . 
is Section 12, ,reading:: . 2 | 


Before any contract is let or aa begun for the construction of any réclamation 


project hereafter adopted the Secretary’ of the Interior shail require the owners ~- 


of private lands thereunder to agree to dispose of all lands in excess of the area. 
which he shall deem sufficient for. the Support of a family upon the land in © 
question, upon. such terms and at. not to exceed such price as the Secretary of the 
Interior: may designate} and if any landowner shall refuse to agree to the re-. 

quirements fixed by. the Secretary of the Interior, his land ‘shall not be included en 


a within the projects if: adopted for construction. 


A number of ‘provisions in addition to Section 12 were included 1 in 
the 1914 Act to deal with this situation. Each of these. provisions 1 was 
designed tomake it burdensome to retain excess lands. ae 

Section 2 of the 1914 Act required initiation of payment. of con- 
struction charges:for private land even though no water-right applica-. 
tion had been made.:: Section 5 required.the payment of minimum 
operation and maintenance charges whether the land was irrigated or | 
not. Section 8 authorized the Secretary to require the cultivation. of 
progressively increasing amounts of irrigable land for each entry and 


for each water-right application ; one-half the irrigable Acreage was | 7 


‘required to be in cultivation in five irrigation seasons. Section 9 im: 
posed a: 5-percent surcharge on. the construction charge i in the event 


- water-right applications: were not made within 1 year after public © ee 
_ notice of the availability of water; the-surcharge was continued an- 


-nually until the water-right application had been made and the initial ’ | 


installment of construction charges had been paid. Sections 3 and6 - 2 


7 provided. for penalties and forfeiture in the event of failure to’ pay 


construction or operation and maintenance charges, when due. Sec- 


tion 13 required none entries containing n more than a Pema’. farm 


| 624950624 
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: eee “unit. to be. reduced. and conformed, within a limited | period, to a 
oe single unit. ae | 


These provisions taken together, as’ well as. Seckion 12, paint’ a ‘alent - 


 picture’of Congressional determination'to:supplement the excess-land. 
limitations of the 1902 Act in order to bring about. the early division 


and development of private as well as public lands, — 7 
_ A review of the debates on the 1914 Act corroborates that such. was 
indeed the intent of Section. 12 and the other provisions. The report 


of ‘the. Senate.Committee on. Irrigation and Reclamation of Arid 


Lands, after referring to the first two sections of the bill, observed : 


The remainder consists of general ‘principles applicable to both and contains 
measures preventing large holdings. for mere speculative. purposes within these 
irrigation districts by requiring certain payments on all lands within the project 


‘On: which, water. As. ready: to: be: furnished;:whether: the: -water-is. used: on themor. - 


; not,: and: further. requiring. that: sueh.: Jands: within.a specified: time must: ‘come: in 


on equal terms with the other lands or be excluded from the privilege : of water 


use forever thereafter.” 


The House Committeo, making specific reference to Section 12, 8. 


| -reported : 


Another, very important provision of its pill Beatie a sedigcas may be found ae 
in Section 12, which provides that before the. Secretary. of the Interior shall s 


: hereafter. undertake any. new. project. he. shall, require: the owner of. private lands : 
thereunder to dispose: ‘of :all his lands’ ‘in-excess*of the area: deemed: sufficient: to» 


zs support’ a ‘family, upon such terms: ‘and | at Such price as ‘the Secretary of. the. 
Interior. may. designate. ‘If this provision. shall be: adopted speculation in lands 


: under reclamation. projects will be reduced to a minimum, and the burdens of the ' 


real farmer who undertakes to reclaim and cultivate the lands, and for whose 


benefit 1 the reclamation law was enacted primarily, can be kept normal.” ane 


Senator Smith, of Arizona, i in charge of the bill in'the Sains em- 


‘phasized that it. was designed to restrict “those who are attempting — 
to get into nee eae ane monopolize the lands. and do ane oe 


%. Lands in excess of ‘the neuter unit - could be assipned. by. the sateen, but a 


proviso -in the section contains a prohibition against a person eine by a een more 


4 than one farm unit prior to payment of all charges. 


Farm units could be and often -were established at less than 160 irrigable acres under 
the = ‘Reclamation | Act.” Sectian: 3-.0f..the:. 1902: Act. authorized. units of “not less than 40 


nor. more. than. 160. acres: for. public Jands’ and: Section 4 required ’ that: the limit: of. entry" 
“be= the’ acreage which in® ‘the: ‘Secretary’ Ss: judgment, ‘may reasonably, , ‘be required for the 


support of a family * * *.” Prior to the Act of ‘June 25,. 1910 (56 Stat. 315); entry on - 


public lands in a reclamation project could be made under the ‘homestead’ laws’ before 


water was available and the size of farm units had been established by the Secretary. 

The purpose of Section 13 was to require disposals of the excess where such pre-1910. 
entries had resulted in homestead entries greater in acreage than the prescribed farm 
units. The proviso is similar to the proviso in Section 3 of the 1912 Act and obviously 
has:no Sonticenen hd the Drea: of pre- -existing Pe holdings under Section 12 of the 


7 1914 Act. 


80 §, Rept. ‘312; 62a ‘Cong.,:2a: Sess. 
37 H, Rept. 505, 63d: pone: 2d Sess. 
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with them except to wait for an. increase of value.” 2938 "Senator Smith 7 
ie elaborated : | _ | | 


| Fhe very: pill that I’ am:now trying. sto —pass’ in this body’ provides absolutely “Po 
_ the condition of which the. Senator speaks as to all future projects.” The earlier 
projects had already men: within them with patented lands, homesteads. ‘Some 
- men had. bought, quite a number of homesteads and owned farms of seven or eight 
hundred acres.: One man on the far side of the river had a very large holding 
- of patented land. ‘Those lands. aré held by patents that the Government cannot — 


. affect at all except to require, as this bill requires, that: they shall put. water on 


it or shall dispose of it or else. they do: not get water. The Shree: is to. divide 
these tracts up. into. small homesteads of 50 or probably 160 acres.” 


Representative: ‘Taylor, of Colorado, floor manager of ‘the pill): ex- 
‘pressed its purpose to be to bring relief to the small, bona fide sottler. 


He presented. the bill as an appeal from the West.. “on, behalf of these ... 


tens. of thousands: of. homebuilders:” 941, Representative: Mondell,. of. 
Wyoming, referred. to the high prices of private lands which added id 
_, greatly to the burden borne by the settler who bea also to pay the 7 
‘project. construction charges.” real ae 
- Representative French, of Idaho, declared the purpose. of the - 
reclamation system was to effect the desirable breakup of large hold- 


ings “until-the lands can be made to serve us “greatest. number of , 


people who live upon. the lands.” * ae ee 
‘Representative (now. Senator) Hayden, ae “Arizona, “pointed. out % 

that“‘certain men, taking advantage of the provisions. of.the:reclama- 

tion act, have speculated upon the land in the project. We have 

7 atterhpind 3 in this bill to cure that evil.” He cited figures showing that 


nearly 500 000 acres ot privately owned land had been allowed to: a _ 7 


| eee remain in idleness, out of cultivation, in the hope of selling. it uniraproved a 7 . : 
to ‘some future: ‘settler. Everybody knows that the Reclamation Act was not | 


intended to serve any such purpose. | ~The Act was s clenigned to make homes zon 
the many, not riches for the few. : 3 3 ; 
Your committee has attempted to prevent t the actquisttion of this unearned wealth " 
by the following provisions in this bill: First, by providing that under all proj- | 
| “ects, there, shall .be.a, minimum operation and maintenance charge,. whether. the. 
land: ‘is. cultivated or: not. That. is. to. say, that whenever: ‘the: irrigation: works: are - 
- completed so that water is available for delivery ‘to the Jand, thei the:owner. ‘of 
the land shall pay his share of the operation and maintenance of the project 
whether. he cultivates his land or not. The Government has. done: its part, and 
the water is ready for his use. It. is unfair. 20, the bona fide settlers who are im- 


38 .51 Cong. Ree. 9028. ; | 

39 Senator Gallinger. had, expressed. astonishment at Jearning in the course of the debate 
that there were individuals who owned tracts of several thousand acres in Federal reclama- 
tion projects, jhe having‘ understood:that farms .were established. in small tracts. Senator. 
Clark, of Wyoming, also inquired how one could enter a larger acreage than: the maximum 
of 160 acres the reclamation law allowed. . 

4951 Cong. Rec, 5028. © 

451 Cong. Rec. 12194. 
- 451 Cong. Ree. 12225. . 
_» #51 Cong, Ree. 12282. 
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:. proving their lands that the whole of this burden should be put upon ‘them, pte: 
_ Know.that I. speak for all actual cultivators of the soil‘in my. comets in “saying me 
_ «that they are in favor of this proposition. | 


_ We have also presented in this bill a section requiring. that in order to maintain. 
his water rights the landowner or entryman shall.cultivate:a certain. proportion — 
_ of his land, increasing the amount each succeeding year until three-fourths. of 
——. the entire area is. placed under cultivation... .If he fails to do this, it is evident he. 
7 _is holding. the. land. for speculative purposes, and. we ‘provide. in that event for 
oo. the forfeiture. of his water rights. ila as 


. We also have: in tliis bill a provision which is based upon a recommendation 


‘made by: a: congressional : ‘investigating committee that visited. certain reclama- 
tion projects last year * * *,- That committee pointed out the evil of ‘per- 
- mitting the owners of large areas of land to bring: their holdings within these . 
: projects without requiring them to fix in advance the price at which it shall | 
be sold to ‘settlers. We provide that any individual who owns more land than - 
ie one. farm unit, who desires in the future to come under one of these projects, 
Ws ‘shall agree with the Secretary of the Interior upon the terms on “which he’ will mo; 


- dispose of: his excess land. Hereafter it will be impossible for a speculator to reap - 


all the advantage that. would come from the enhanced value of his land by rea- ; 


/ gon of its inclusion in a new project. The new. settler is entitled es a share in 


ce this profit, and we intend to see that he gets it.™ 
: Representative Raker, of ‘California, observed : 


The only objection that can be made against the Reclamation Service, ana that 
is being. corrected, is that large tracts of land are held by private. individuals 


ae when they agreed to sell them.* 


In urging tlie Senate’s adoption of ihe conference report on the bill, 


i Senator Smith, of Arizona, Chairman of the Senate Committee andl ms 


7 in charge of the bill on the floor, thus summed up its intended effect: 


. ‘This bill stops the monopoly of the holdings within these irrigation districts and 
..° forces the. unused land to pay its part in the development, and breaks up mo- 
a te nopoly, in speculative land.® 


These comments by the sponsors. of the legislation | in. the Congress 
are typical of the attitude generally expressed throughout the debates. 


The -1914 Act was intended to cure certain faults in the reclamation 
laws which had been disclosed by: 12 years of practical experience. 


The hopes and arixieties of the architects of this legislation echoed the 


oa words of those. who had written the 1902 Act. The intent. of. Con- 


, gress had not changed. Congress still wanted to prevent, the creation 


ee 


of land monopoly, to prevent spéculation, and to-provide land and > 
water on reclamation projects exclusively for owner- cultivated, fam- 
> ily- -sized farms. | 


. The legislative history of the Extension Act of 1914 3 is s devoid = 


a even the remotest suggestion that the restriction of Section 12 could 
be lifted or its purpose frustrated by immediate or me payout, 


44.51 Cong. Rec, 12241. 
4551 Cong. Rec. 12957. 
46:51 Cong. Ree. 13862, 
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7 Seetiin L ‘of the Act explicitly provided. an Son in the ene i . a. 
: ‘applicant or entrymnan to pay out the construction charges i inlessthan 
_ the 20 years allowed. Nowhere was it argued or even hinted that such : eke a6 


Payout could overcome the command of Section 12.. 


_» On the contrary, it is clear by the repeated ass by the ae a os 
| potients of the Act upon the evils that had befallen the program. and oe 


arpon the ease with which large landowners had thwarted the Con- 


 gressional purpose of the Reclamation Act that Section 12 had been oe . 5 
7 specifically intended to prevent the exploitation of reclamation Pro} ete 


“ects by owners of large blocks of land.** — - 
.. ‘The men. wwho declared the | purposes and intent of Congress i in, ah | 

-enactment of the 1902 and 1914 Acts are in the ranks of the legislative 
giants of the 20th century: Newlands, Mondell, Underwood, Suther- 


land, Hayden, Smith of Arizona, Taylor, Raker, etc., etc. To ate” : . 
tribute a construction to the 1914 Act. justifying ye conclusion that _ 
the express requirement. as a condition of coming into the project fOr 327 
sale of pre-existing excess holdings could be rendered nugatory would | eee | 
‘be to brand these men as either hypocritical knaves or fools. They... 
were, of course, neither. They were the champions of the West—  —~—* 
. ‘honest, respected, and important members of the Congress. A reading © i 
~ into Seetion 12 of justification for the proposition that early payout 
- relieves would not only contradict its clear language but could not be =. 


reconciled either with the Act asa whole or with its legislative history. 


No rule of construction necessitates acceptance. of an interpretation re- 


_ sulting in patently absurd ae Se pie v. aD 330 oa 


WS. 18527. | - 

os Whatever may be said of aabieaey. In. y Section 3 of the 1912 Act, the | 
meaning of Section. 12 of the 1914 Act is clear. . 
Here was.a giant stride forward in implementing the Ranebalde: ; 
purposes of the reclamation law. Under the earlier statute an apph- — 
cation for a water-right certificate was limited to 160 acres but no — 


_ requirement to sell was imposed upon the owner of private lands in i: : 
_ excess.of that amount. Under the 1914 Act the owner of more than. ey 
160 acres could not participate in the proj ject at all until he had bored = - os & 


| to sell his excess lands. . 


-In-an enumeration of the statutes dealing 1 with’ the exteeothad pro- ; : 7 a : 
visions of ‘the reclamation laws, the opinion signed by Associate So- 


_. licitor Cohen ‘includes the 1914 Act. That opinion, however, relies - . 
~ on: King, who wrote before the 1914 Act became law. It makes ho — 


7 further reference to the 1914 Act and, accordingly, makes no. analysis — con 


of it or its legislative history. . The only cohelusion possible 3 1S that . 
a the 1914 Act was overlooked. | | : 


“The danger . of permitting unrestricted iain awiel shine in the midst of a reclamation 2 r | 
54 8 project. was discounted in the 1902 debates. See phe remarks of Representative Suther- Fuge e 
_ Jand. mguotee en B 380, Supra. . a: 


wo 
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So we see that’ with passige of the 1914 Act. Congres supplemented az 
the excess- -land requirements of the 1902 Act and the 1912 Act in 


order to cope more effectively with. the. problem of the ® pre-eniating 


ir excess landowner. 

~The King opinion had dealt male with the 1902 and 1912 rer The - 
1914 Act was not then in existence.*® With the passage of the 1914 Act 
dual excess-land requirements were ‘placed in effect.. As had been 
amply demonstrated, Section 12 of the 1914 Act was designed spe- 
cifically to cope with the. special problem of initially breaking up 
holdings and of preventing the owners from capitalizing on the ‘ben- | 
efits of Federal construction in the form of high prices charged to. 
purchasers of their lands and it could not possibly be affected by pay- 


out. The other problem, that of subsequent coalescence of holdings, 


- continued to be dealt: with by Sections 8 and 5 of the 1902 Act and 
“Section 3 of the 1912 Act. While the 1914 Act has been replaced by 
the 1926 Act, these dual limitations obtain today. a 
After World War I the reclamation program again came under: 


P close: scrutiny. An exhaustive.survey was undertaken by:a special: — 


advisory” cortimittee, appointed’ ‘by Secretary of ‘the. Interior: Work. 
‘The advisers,” who came to be known as the Fact Finders, submitted 
_ their report to Secretary Work under date of April 10, 1924. -Presi- | 
dent Coolidge transmitted their report to the Congress be message of 

; April 21,1924, in which he urged “the immediate necessity of revising 

_ the present reclauniaien law.” ‘The report 1s printed as Senate Docu- 
ment 92, 68th ae ., Ist Session. 


' 48 King, of course, as pointed out, supre, p. 383, ‘makes no reference to the then pending — 
1914 legislation, nor is there any reference, in the debates or other materials. leading to 
the enactment of the.1914 -Act;,. to. the King. opinion, 

# Thomas H. Campbell, Chairman, Hlwood Mead, James A. Garfield, Oscar H. Bradfute, 
John A. Widtsoe and Clyde C. Dawson. Mr. Campbell, of Phoenix, Arizona, was a former 
ve Governor, of that State and Chairman of the Colorado River Basin Project, 1921. _ 

“Dr. “Mead; of: Berkeley, California; was:-Professor of Rural. Institutions at the University. 
of California. He had been State Engineer of Wyoming, 1888-89; Chief of ° Irrigation 
~ and Drainage Investigations, United States Department of Agriculture, 1897 ; Chairman, 
‘State Rivers and Water Supply Commission of Australia, 1907-1915; had carried on an 
extensive consulting engineering practice in irrigation development and had written exten- 
sively on irrigation and engineering subjects. He became Commissioner of Reclamation 


on April 3, 1924, a few days before the Fact Finders’ report was ‘issued, and served in — 


that capacity. until 1946. Lake Mead, the reservoir formed by Hoover Dam,, Is named 
in his honor. 
.Mr. Garfield, of Cleveland, Ohio, the son of President Garfield, had been- Secretary of 
the Interior under President Theodore Roosevelt, : 
_ Mr. Bradfute, of Xenia, Ohio, was President of the American Farm Bureau Federation 
_ and of the Ohio Farm Bureau Federation. He was also a member of the Board of Con- 
-.. trol of the Ohio Agricultural Experiment Station. — . 
Dr. Widtsoe, of Salt Lake City, Utah, had served as Director of the Utah lepennent : 
Station, 1900-1905; President of the Agricultural College of Utah, 1907-16; President | 


Of. the International Dry Farming Congress, 1912, and wag: the author of numerous. articles ~ 


on dry farming and irrigation subjects. . 
‘Mr. Dawson was a Denver, Golorade, lawyer who had given much attention to irrigation 


a law and irrigation subjects. 
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The Fact Finders’ Report led to the enactment. of bio measures: ~ 
the Fact. Finders’ Act of December by 1924, a and the Omnibus Adjust- a 
ment Act of 1926. no a 

‘The report raflects the same concern aa + thie | same sbjectived that, ‘ 


had been voiced by ‘the advocates of the Extension Act of 1914. 


The necessity ‘of bringing privately held excess lands under effective 
control was carefully. studied. ‘Recommendations were: Sod to 
strengthen the measures taken in the 1914 Act. 

In listing the defaults of the Reclamation Service, the Fact Finders 
declared that “the. greedy owner of private lands, ready to trade 
upon the natural ‘desire of vigorous, hard-working men, for i aa 
ent homes, should and could have been squelched.*2 es 


For, indeed,: it had developed that the provisions of the doit 4 Act | a 


“had proved to ba ineffective. 


‘The reclamation act was’ subseqently amended to require. the holders of. Poa - 
than a homestead unit to sell the surplus.” This amendment is specific: in its 


| - terms, but attempts - on the part of the Reclamation Service to: enforce. the. law “ 
a _ Have proved’ ‘fruitless; and it, is evident that: the amendment. is now" ‘phiclivally oa 
disregarded. Ne, | Soe 


The Fact Finders observed the development of a system, of tenantry | é | 


on Federal reclamation proj jects: - 


The tenant is Lot desirable on: the Federal ' irrigation. projects, for: the reason 2 
_ that..these projects. were authorized with the home-building idea as the central 


_ eonsideration.’ It was hoped that: those who entered upon‘ the projects would. _ 


do so with the purpose of making permanent homes for themselves and: their. 

families. Under a system of tenantry, the farm merely beeomes 2 long-distance ~ 
-Iinvestment,. the profits from which, if any, are used to maintain the family in 
the city or at least ‘at considerable distance from the farm.™ 


~ They noted that: the principal activity of the lana ote Taw: had 
— been to improve conditions on private lands, a fact'attested to by’ the 
2,041,715 acres of private lands under some form of Federal reclama- oa 
tion development as contrasted with only 513,163 acres of publié lands _ 
in Federal projects. These facts demonstrated the need, as they saw it, 


to curb eae evils which had Si ase m connection with jarge ae | 
holdings: a a ad 


50 Sec. 4 of the Second Deficiency Act of 1924, 43 Stat. 701-704: 
51 Sen. Doc. 92, Dp. xiii. 
BO The reference is obviously: to Section 12 of ‘he 4914 Act. a oe eo 
539. Doe. 92, p...133.. See also. page 38 of S. Doe. 92: “Although the sc@ammation: ‘service 
attempted to compel the subdivision: of the privately: owned land in the units. fixed by: law, 
'- yet the legal enforcement was found difficult; and what was. still worse,.in many cases 


the owners of the land capitalized the Government expenditures. and the liberality of its 
terms ‘of : ‘repayment: -Dy. ‘selling the‘ lands: to: settlers.at much higher prices than could . 
otherwise be obtained. The benefits of: the Reclamation Act, therefore, . went in such eases _ 8 
almost entirely to the speculative owners, and an obligation of paying interest on | inflated . = 


land prices. was imposed on the settler, in addition to his other burdens.” 
B4 Td. a0 96. : 


1. 


eae oa 


- 392 | DECISIONS (OF THE I DEPARTMENT oF THE ‘INTERIOR [68° LD. 


Attention is enica to this aneiee not: ‘6 criticize the inelusion of private land; 


“because agricultural results have justified this action, but to point out the need ie 


for new legislation that will ensure that desirable social and economic results . 


ah, of the reclamation act shall go to settlers. This means that the act should be 
| amended to. prevent the activity of speculators which has marred its operation 


in the past. Where land was held in large tracts, or where speculators acquired 
options on large areas, before. the projects were settled, it gave an opportunity 
ot inflating the unirrigated. value at which the land. eould be bought before the 
Government entered the field, to’ prices based on irrigated values, under the 


| generous terms of the act. 


3 at seems certain that the aid of the Government <a be sought in tie future ~ 


to rescue meritorious but distressed private projects, and that the.percentage 

of privately owned: land included in Government proler will tend. to increase 
‘rather than diminish.* ee Oey ans | 3 ; ) 
_ After discussing examples. of ieee lnndhdlaings in existing Fed- 
eral projects, the Fact Finders drew this conclusion, 


It. is evident that the act needs to be amended either by the repeal of the 
limitation to a single homestead, or by putting teeth in it which will enable it 


_ to be enforced.™. 


’ The teeth recommended by the Fact ‘Finders are found in their ; 


~ gummary Recommendation No. 12: 


"That no reclamation project should hereafter be authorized. until all privately 


owned land in excess of a single homestead unit for each owner shall have been | 
acquired by the United States or by contract placed under control of the Bureau — 


_ of Reclamation for subdivision and sale:to settlers at a price approved by the 
Secretary. This price to be considered in determining what land and water will 


cost. settlers and hence the feasibility of the project under me payment condi- 
tions. of the law. . | ; 
_ The response of the Congress was, dea. the enactment of modified 
versions of the recomménded provision in the Departmental Appro- 
55 Fd, 188. : 
66 Td, 134. 
8 Id. 4; The Fact Finders carried this recommendation into’ their proposed legislation 


~ as follows: 
aoe ae That hereafter no moneys shall be sgaended for senesced on account of any 


ei such project or division until all areas of land irrigable thereunder and owned by any 


individual in excess of one hundred and sixty irrigable acres, shall have been conveyed 
in fee to the United States free of encumbrance to again become a part of the public 
domain, under a contract between the United States and the. individual owner providing 
that the value as shown by said appraisal of the land so conveyed to the United States 
shali be credited in reduction of the construction charge thereafter to be assessed against . 


the land retained by such owner; and lands so conveyed to the United States shail be | 
--gubject to disposition under the reclamation law when so ordered by the Secretary :-And- 


provided further, That hereafter no moneys Shall be expended for construction on account: 
of any such project or division until an appropriate contract in form approved by the Secre: - 
‘tary shall have been properly executed by all holders of Federal land grants of more than 
-one hundred and sixty acres irrigable thereunder, which shall provide for the sale of 
such lands to actual bona fide settlers at not more than the value thereof as: shown by. sald - 
appraisals”. (Sec. 8, proposed legislation, S. Doc. 92, p. 205)... 

‘This. bill was introduced in the House. as H.R. 9611 and a modified vaeetali of Bection 
8 was favorably eerortes by the House Irrigation and Reclamation Committee. . See foot- 


note og.: 
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a . printioi Acts for ‘fiscal years 1926 and 1907 in, eae. to certain. 2 


~ specific projects 58 for which funds were being: appropriated,: and,: 
second, the enactment of a generally applicable modification of the _ 


_ Fact Finders’ recommendation as Section 46 of the “Adjustment Act ; re 


i of 1926. — 


1 


 B Act, of March | 3, 1925—Newlands. project, Spanish Springs division, Nevada; “Vale: pes 
project, ‘Oregon ; Yakima project, Kittitas division,. Washington. | Act of May 10,. 1926— eas 
es Sun River project, Montana ; Owyhee, | Vale and Baker projects, Oregon ; Newlands project,. h 


Spanish Springs division. 


8 Section 46 was adopted.as. part of an "amendment offered. on the floor of ihe House by 
‘Representative Cramton, of Michigan, a member of the Appropriations Committee. In. 


| offering it, he stated that it followed the form of- the provision that had recently beem . 
approved by the House and Senate in the Interior Department Appropriation bill for fiscal 


' year 1927 for the Owyhee, Baker, and Sun River projects. (67 Cong. Rec. 8545.) As. -. 


proposed by Representative Cramton and adopted by the House, this section, like the: 
legislation proposed by the Fact Finders, was in: the form. of a prohibition on funds. The. 
Senate Interior. Committee substituted the restriction on delivery of water, in which form 
the bill became law. The committee explained that it made the change only because it: 
thought that contracts could not be successfully negotiated until after the Government: — 
had‘taken some action at least by appropriating funds. It felt that its change in language: 
would amply protect the United States in the desired manner. (8S. Rept. 831, 69th ‘Cong.) 

The direct connection between Section 12 of the 1914 Extension Act. and the legislative- 
recommendation of the Fact Finders is also demonstrated by the following colloquy between 
Representative Hayden and Mr. Ottamar Hamele, Chief Counsel of the Bureau of Rec-. 
lamation, during the House Committee hearings on their proposed legislation : 

‘Mr. Hayppn. Let me ask you.just. one question. Is. there anything later in the law. tag 
- Section 12 of the extension law. which provides that before a contract is. made [or] the- 
' work begun in ‘the construction of a reclamation project the owners. of Private lands will: 
agree to dispose of their’ excess holdings? - 

Mr, HAaMBELE. Nothing later on that subject; no. 
. Mr, Haypen. That is the latest provision there: is with respect to excess holdings? 


. Mr. HAMELE. Yes, 7 ‘ vs ae 
*. * fa * * +. om 


Mr. HAYDEN. Then this provision that: you have in Section 3 is an amplification and a 


extension of the basic idea of Section 12 of the extension act? 
Mr. HAMELS. Exactly. (Hearings before House Committee on Irrigation.and Reclama- 
tion on H.R. 8836. and. TLR. 9611, 68th. Cong., Ist sess., pp. 350-351.) 
Chairman Campbell of the. Fact Finders was present during this. colloquy and Mr... 
Hamele was: evidently: acting as Mr, Campbell’s legal. adviser. 


.The -Fact Finders’ recommendation was carried into the. legislation reported by. the. : t e 


House Committee in the following form: 


“Smc. 4. That: no moneys. ‘shall be expended. for construction on account of any new  ™ 


project, or any new division of a project, hereafter authorized, until an appropriate. Yrepay- 


‘Inent. contract, in form approved by. the Secretary, shall have been properly executed. by a 


district. or districts. organized under ‘State: law, embracing the lands irrigable thereunder, 


and. the execution, thereof: shall have been confirmed by decree of a court of competent. 


jurisdiction, which contract, among other ‘things, shall contain an appraisal approved by ve 


the ‘Secretary, showing the actual bona fide value of all ‘such irrigable lands. fixed without:.. see 


reference to the proposed. Government development, and all public lands irrigable under- 


- any such project or division shall be entered | subject to the conditions of this section which. fa ood 


_ hall be applied thereta: Provided, That no moneys. shall be. expended for construction on. 
account. of any. such project or division hereafter authorized until.an appropriate. contract in. . 
form approved by ‘the Secretary shall have been properly éwecuted by all owners of land of: 


more than one hundred and Siaty acres irrigable. thereunder, which shall: provide . for the aa 


gate of such: excess lands at not more than the value thereof as. shown by said appraisal: ee 


. And provided further, That the provisions of this section shall not apply to State lands or ea 


Indian lands.” [Italics supplied. i. R. 9611, 68th Cong., Ist Sess. ]_ 2 
‘The House ‘pill Was, ‘dropped ‘in’ favor of the Senate’ version and the Senate version. 
‘(whieh did not contain | section 4)| was attached as a rider to ‘the Second Deficiency Appro- 


 priation Aet, fiscal ‘year 1924 (Act of December 5, 1924; 43 Stat. 701). The recommen 


dation was finally carried out in 1926 by the inclusion of Section 46 in. the. ‘Omnibus: 


- Adjustment Act. That act completed the legislation necessary to give effect to the Fact... ze 


_ Finders’ report. — 
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“7 “Section 46 of the 1926 ae hagins ai a statement that no pater is 
shall be delivered upon. the completion. of any new project or new: 


: division of a project until a contract or contracts shall have been 


- made by the Secretary with an irrigation district or districts organized 


under State law providing for payment over not to exceed 40 years. . 


-of the cost of constructing the works and also providing for. payment 
of operation and maintenance costs, and the execution of such contract, 3 
or contracts shall have been confirmed by.a decree of a court of © com- | 

petent. jurisdiction... It provides. further that: oa &S 
| “Such contract or contracts with - irrigation. districts Hereinbetors ‘referred: to -- 
_ Shall further provide that all irrigable land held in private ownership by any 


one owner in excess of one hundred and sixty irrigable acres shall be appraised 
in a manner to be prescribed by. the Secretary of the Interior and the sale 


prices. thereof fixed by the Secretary on the basis of its actual bona fide value — 


at the date of appraisal without reference to the proposed construction of the 
irrigation works ; and that no such excess. lands so held shall receive water 


‘ . from any project Or: division if the owners thereof shall refuse to execute valid 


recordable- contracts for. the sale of such lands under terms and conditions 
satisfactory. to the Secretary of the Interior and at prices not to exceed those . 


es fixed’ ‘by: the: Secretary: of: the: Interior; .and. that until: one-half: ‘the: construction. . | 


charges against said. lands shall have been fully paid no sale of any such lands 
shall. carry the right to receive water unless and. until the. purchase price in- 


-. volved in such sale is approved by the Secretary of-the Interior and that upon 


proof of fraudulent representation as to the’true consideration: involved in such 

gales the Secretary of the Interior is authorized | to cancel the water right at- 
taching to the land involved in such fraudulent sales: Provided, however, That 
if excess land is acquired by foreclosure or other process. of law, by conveyance 
 in-satisfaction of mortgages, by inheritance,.or by devise, water therefor may - 
be furnished temporarily for a. period not exceeding five years from the effective 
_ date of such acquisition, delivery of water thereafter. ceasing until the transfer 
: thereof toa landowner duly qualified to secure water therefor: * * #9 


It is readily observable thatthe genesis of Section 46 is to be foatid 
in Section 12 of the 1914 Act. Consequently, the legislative. history - 
. ofthe latter, as well as of the 1926 Act itself, is pertinent to.its analy- 
sis, Boone .v. Lightner, 319.U.S. 561; U.S. v. C.2.0., 3385. U.S. 106; 
OFS. 0. Plesha, 352 U.S. 202. Then can be no suiestion that the 
_ requirement of Section 46 that the excess landowner contractually 
agrees to the disposition of excess lands was a condition to receiving 
_ project water for such excess lands was deliberately enacted by the 
_ Congress in. further pursuance of its policy designed to secure the 
a breakup of pre- existing excess holdings: benefiting from: the expendi- 
- ture of federal funds and to prevent:the owners of such holdings from. 


reaping an unearned profit at the expetise of purchasers. Itis equally — 


|. 60 Contracting entities are no longer limited to. irrigation districts. Section 9(d). of the 
. Reclamation Project Act of 1939 (53 Stat. 1195; 43. U. S.C. 485 (d)). ean contracts 


ie * with organizations “satisfactory: in form and. powers. ‘to the. Secretary. se 


61. ‘The. proviso was added by the Act of. aes 11, 1956 (70 Stat, 524). 
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7 ist that sie a policy ‘would: be completely frustrated by Sasing into | 


that requirement of Section 46 any qualifications or limitations based - 2 | . 


on payout whether in advance or otherwise. 


‘Such a qualification of Section. 46 would ies the sqelonens = : | 


between the United States and the irrigation water users to that of 


debtor and*creditor; it would render this provision of the Federal. wanes 
r ‘eclamation laws purely and simply a security. device; and for the. . 

 -broad objectives of the reclamation program it would substitute oy, oe 

= merely the concern of'a ‘creditor. for his loan. : : | 


It is ‘precisely this narrow view which the Supreme Court i in I Van 
hoe-v. MeCracken, 357 U.S. 275, held to be a fundamental miscon- 


ception. ‘Such had been the view of the California Courts in that _ 


case (47 Cal. 2d 597, 306 P. 2d 824). Rather than a limited debtor-— 


creditor policy, the Supreme Court held the true nature of the Fed- a 


eral reclamation policy to be: 


ed one requiring that the benefits therefrom be made availawle to the largest 


number of people, consistent, of course, with the public good. This policy has « — / 


been -accomplished:-by* limiting the quantity of, land:in: a single: ownership. to... 
which project water might be supplied. Ivanhoe, loc. cit. p. 292. 


Consequently, it is plain that the Cohen opinion was in error in — 


. assuming that the Congress had intended to subordinate the record- 
-. able contract requirement of Section 46 to the payout: qualification 


King had found in the 1912 Act.: The weakness of this opinion lies 
both in-its assumption that King was to be read as holding that payout — 
automatically lifted all excess-land limitations and in its failure to 
comprehend the significance of Section 12 of the Extension Act. It- 
was in-error in assuming that the only substantive modification intro- 
duced into the reclamation law regarding excess lands between the 
time of the King opinion and the 1926:Act was the abandonment of 


individual water -right ape uons in favor of the Jom liability 7 


contract. } 

Actually, the addition by the Congress in August of 1914, after - 
the issuance of the King opinion, of the concept embodied in Section 
12 of the Extension Act requiring an initial agreement to sell. excess 


lands was a new technique ignored in the 1947 opinion. This concept. 


2 - subsisted along with the individual water-right application system. 


It -was continued: and expanded by.the Congress .when..1t' substituted,. . — 


-. joint for’ individual Hability.- ‘The “substantially different acreage 


restriction” which the 1947 opinion was unwilling to recognize as aris- ~ 


= ing out of the abandonment. by the 1922 and 1926 Acts of individual ~~ 


| water-right applications. in favor of the joint liability, contract, had PS 


. a: 83. The: Act. of. May. 415; 4922" (42 Stat? 541), had’ ‘authorized’ joint Mability: ence ae oe 


“Neu” of individual. water- right applications. ‘The 1926. act made them mandatory 1 for. new 


7 i projects. ; 
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eo in fact: een depres: ig ie Congress y years before. in ‘the heyday of = 


_ the individual water- right: application—-a, oe that the opinion com. 
- pletely overlooked. — i | 
-... It is perhaps worthy of note that the framers of the proposed Kings 
and Kern contracts now before you themselves apparently assumed — 
that payout did not automatically and as a matter of law necessarily 
‘ter minate continued applicability of the recordable contract require- 
ment of Section 46. One of the alternative forms of contract, it will 
_ be recalled, terminates and releases the recordable contracts only if 
— payout occurs no later than year ten. Subsequent payout, for exam- 
ple, in the eleventh year, could not effect that result. And the other 
~ form of contract makes cash-on-the-barrelhead the guéd pro quo. 
Payout in 181 days rather than 180 would find the door slammed shut. 
! Obviously, the contracts themselves implicitly concede that the Secre- — 


4 tary possesses discretion as to whether and to what extent payout shall 


as discharge excess-land limitations:® Once the existence of such a dis- 
cretion 1s conceded, the entire concept that payout. and freedom from = 


ae excess land limitations are inseparable, collapses, 


Past. Administrative Practice 


“it will no doubt be contended, that the validity of the me and 


j 2 . Kern contracts is no longer open to question. The ground for such P. 


an argument is an alleged long-standing, continuous, and consistent. 
Departmental administrative tnterpretauion of the statutes involved. 

over a period of almost half a century. — 

- In examining the force of this argument, the precise issue pose by > 
the pending contracts. should be kept in. mind. The issue is not. one 


eee 


—_ of a ‘project: lands may ‘be nequired without limitation as to eligibility 7 
| for project service. The issue is whether the statutory requirements a 


applicable to the breakup of pre-existing holdings are voided or termi- _ | 
nated by either lump-sum or early repayment of construction charges. 
‘The statements and actions of the Department, to January of 1956, 


ors dealing with payout .in relation to excess-land limitations are sum-_ 


_ marized in Part One of the May 1956 Departmental study entitled 
_ “Excess Land: Provisions of the Federal Reclamation Laws and the - 


| Payment. of Charges, 2 hereinafter referred to as the 1956 Study. The — 7 


pertinent documents are set out in the Appendix to the 1956 Study. __ 
As was once said of a Maeterlinck play, “There is less in this than ; 
meets the eye.” / They do not support the argument. | 


: Even. if there were dicenetion as to the recordable contract requirement, the awa 
“contracts would be a clear abuse because they enable the very group against whom. the 


- requirement was directed, ie, large owners at the time of initiation | of ‘project water pe 


‘service, to prevent the limitation from ever becoming operative. 


ay 


a epee 
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‘The a lnigece group oe documents set out: in the ‘Appendi, rie ‘to. : i : : 
the Salt River, Yuma, Minidoka, Klamath, and Sun River projects. | 
_ They cover a period of years from 1919 to 1938. In no instance were 


lands involved to which either Section 12 of the 1914 Act or Section - 
46 of the 1996 Act applied. Most of the situations involved arose 
under the 1902 and 1912 Acts. ‘The Warren Act was involved 3 in at - 
least one. All apparently are based upon the King opinion. and, for 


- the most part, do not rise above the level of generalizations. without. 
specific inquiry into the particular factual and legal situation that 


might be involved. No question as to compliance with a statutory. re- 


quirement for breakup of pre- existing holdings was considered. es, . : 
was in fact no occasion: to consider it. 


One of the documents, a letter of August 18, 1987; 6° from ‘he Com-: - 


missioner of Reclamation to the Superintendent of ne Yuma. project, gene 
reveals that, as late as that date, there had been “no decisions of the Paci. . 
Department or of the courts involwing cases where the construction... 
charges were entirely paid up.” [Italics supplied.] Thisishardlya . - 
firm foundation upon which to base an assertion that a clear adminis- 
_ trative practice actually existed even as to cases arising under: Section ie 
: 8 of the 1912 Act. | fae ae 
In all of the pre-1947 cases cited in the 1956: Study only two oii “eee 
‘fairly be said to bear any relationship to the issue presented by the 
_ Kings and Kern contracts. These are the notices: issued in. 1939 to. - 
- . holders of irrigable land on the Payette division of the Boise project. . 
~~. and similar notices issued about pee same time ¢ on n the Roza division of ae 


the Yakima project.* _ 


The: Payette notice stated that. water would not be delivered to 2 an) 

- individual landowner unless he showed that he did not own more than ~ 

~ 160. irrigable acres of land wpon which repayment had-not been com- 
pleted or that his excess lands had been placed under recordable ° 
contract “in full compliance with the requirements of the statute and 


the [repayment] contract.” __ tg 
In requesting Departmental approval of the Payette notice, the . 

Commissioner merely stated that a similar notice had been used on 

the Roza division of the Yakima project.. The correspondence under- 


‘lying the Roza notice reveals clearly that it was assumed, rather than” 


decided, that application of the 1926 Act was controlled by the King 


opinion. As has been demonstrated, such as assumption is without: 


7 foundation. The Roza and Payette cases, therefore, in themselves lend 


no ‘support. to the Kings and. Kern contracts and, of course, e, standing . 


04.1956 Study, pp. 20-28: Appendix 415, 17-24. 


ee % Td.,p. 26; Appendix 18-20. 


68 1956 Study, p- 20; Appendix a, 4 
_Id., pp. 28-29 ; Appendix 25. 


oO STN, 8 memorandum from the. General Supervisor of Operation and Malutendnce and. Bs : c. 
; District. Counsel Stoutemeyer dated. April 12, 1939, the Commissioner of. Reclamation was PE tiny 
— “Informed : ; | 
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ae : alone. as. as do, they cannot evidence any long-standing, continuous, 


7 administrative construction.2 ~ 
We have to this point considered Departmental statements and. 


actions prior to 1947. The question arises whether Departmental reg- 
ulations themselves support. the Kings and Kern: contracts. 

The only regulations of general applicability touching upon excess 
lands are those applying to individual water-right applications (43° 
CFR 280.65 and 230.80) and public land entries (48 CFR 401.9). 
Section 230.65 ® obviously reflects both the King opinion and Section 
12 of the 1914 Act. When read together with Section 230.80,” it 
tends more to support the conclusion that the requirement for disposal 
of pre-existing excess holdings it not affected by payout rather than to 
support the contrary conclusion. It is not necessary, however, to go 
that far, for at, the very least there is an ambiguity as between the 


“Phe: complication. as it exists-on the Roza ‘division. seems to be subject to: eminatons 
at.an early date under the Departmental decision that the 160-acre“limit-of: ownership 
applies only during the time that the payment of construction charges has not been com- | 
pleted. (See Departmental decision, July 1, 1914, 48 L.D. 339.); The Act of Congress 
dn regard. to excess land contracts was passed after the Departmental decision above 2 
referred to was in effect and presumably was intended to be governed ny that Departmental _ 
decision, which was presumed to have been known by Congress.” 
© The notices apparently contemplated, individual payout as being suitieient os relieve 
the landowner from the recordable contract requirement of Section 46. This position was 
overruled by Solicitor Bennett in his Kings River opinion (M—36457) of July 10, 1957. : 
Secretary Seaton also rejected such a policy in his J ne 12, 1957, letter. to Mr. ‘Gordon ; 
which is quoted supra, p..884. ; 


70 Section: 23065 states in pertinent part: A 
“Lands. which. have Deen patented or which were entered before the reclamation. with- 
drawal may obtain the ‘benefit of the reclamationlaw. * *.* A-landowner:may;:however, 
hold. rights to the use of water for more than one tract. of patented land in the prescribed 
neighborhood at one time : Provided, That the aggregate area of auch tracts upon. which 
_ the construction charge has not been fully paid does not exceed the maximum limit estad- — 


| lished by the Secretary of the Interior nor- the limit of 160 acres fixed by the reclamation 


law, on which water will be furnished. The Secretary has decided that the area which 
' may be. held by any one landowner after the construction charges have “been fully paid 
may exceed 160 acres (48 I.D. 389-841). Water will not be furnished on a tract of 
“patented land and a tract of unpatented land in the. same ownership unless the water 
. charges have been paid in full on one of the tracts. In other words, water will not be 
. furnished on @ tract of. private land, regardless of the area, and a tract of unpatented: 
land in the same ownership at the same time unless all water charges on one of the tracts 
have been paid in full. A landowner who has made contract for the use of water in 
connection with 160 acres of irrigable land and sold the same, together with the water. 
‘right, can make -other and. successive. contracts for other ‘irrigable. lands: -owned-or ac- 


oe quired: by him, “Holders . of. more: than. 160 acres: of irrigable: land,..ar- more than, the limit 


of area’ ‘per single ownership of private ‘land as’ ‘figed: ‘by: the: Secretary’ of the. Intérior, for 
which water may be purchased within the reclamation project, if such a limit has been 
fixed, must sell or dispose of all in excess of that area before water-right application will 
be accepted from such holders. (See -§ 280.80.) If the hoider of a greater area. desires, 
he can subscribe for stock in the local water users’ association (if there be one), for his 
entire holdings, executing a trust deed, giving the association power to ultimately sell. the 
excess area to actual settlers who are qualified to comply with the reclamation law, unless 
the tand has been sold by the owner when the Government is ready to furnish water 
' thereon, or provide for the disposal of such excess heldings in some manner approved by 
an authorized officer of the Department of the Interior.” [Italics supplied. } | 
7 Section 230.80 states in pertinent part: . 

., “The application. must cover all the irrigable land of the. applicant in the project, (See 
 § 280.65.) If the applicant owns more than the limit ‘of irrigable area fixed for land in 
private ownership, he must make disposition of all the irrigable lands not covered by his. 
application, as: indicated i in § 230.65, before the ee is accepted. aaa 


ca 
~~ 
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“-refetence- to” payout aia the provision regarding disposition of pre- a he 


7 existing excess lands.” 
Section 401.9, as is apparent from. its text, also is based upon Section 


of the 1912 Act and the King opinion. N othing j init indicates’ ‘that oe 


it was to be considered as displacing or rendering nugatory Section 12 
of the 1914 Act. I cannot, therefore, regard this section as | shedding 

light upon the problem before me. — | 
Commissioner Straus, who repeatedly urgéd Jump-s -sum Sivout as: 
the solution to the excess-land situation in the Kings.and Kern River 
areas, regarded that policy not as one of long standing but as spring-' — 
ing from the Associate Solicitor’s opinion of 1947. Said the Commis-._ 
sioner in a memorandum to Secretary Chapman, dated January 18, | 
1952, in which he. recommended negotiation with the oe River 
interests on the basis of lump-sum payout: | 


There are two bits of formalized and established Departmental policy, as 
well as law and legal interpretations, through which. certain applications of the 
Reclamation law. may be: mitigated. One-is the. so-called “recordable contract” 
‘procedure, written into law and recognized by the Department and widely prac- 
ticed, whereby excess holders may enjoy use of federal irrigation waters if they 
‘file a recordable contract permitting the Secretary. of the Interior to sell their 
-exeess land under certain conditions. The other is: the so-called “lump-sum 
payment” procedure which is the one that probably will be sought by the Kings 
River water users should they make any firm agreement for any payment for 
the conservation water stored in the Army Pine Flat Dam. No such agreement — 
‘has been reached, and it is the hope of the water users to-get this conservation 
water for free without any repayment and outside of all the mee nap law, 

including the.160-acre clause. 
'. The Department of the Interior formalized its poliey on the “lump-sum settle- 
ment” procedure back on October 22, 1947. The vehicle of the Department in 
enunciating its policy was ‘Associate -Solicitor’s Opinion M-35004, approved by - 
. the Secretary of the Interior, and thereby entrenched as policy until modified. - 


And in the same memorandum, Commissioner Straus also stated : - 


- Nevertheless, the theory. would on the record appear to have become estab- -— 
lished Departmental policy primarily. by. virtue of Associate Solicitor’s Opinion — 
M-35004, followed. by various other: applications resulting from. that Opinion. | 
| Therefore, at your. discretion positive action would be. Perey: by the Depart, ny 
ment to modify the policy. gs 4 | , 


Following the change | in Ravi wistentioad, Commissioner. Semis - 


: in a “Memorandum for the Record” dated aestiatd 6, 1953, stated gs 


_ that. ae eg policy of accepting ‘lump sum’ repayment for Reclama- 
tion investments resting upon a Solicitor’s Opinion was adopted in 
1947, ‘Re- examination of this policy became intensive in 1951 and 


712 it is of interest 46 note that even the reference in Section 230, 65 to ‘the King spinion : 
. (438 L.D. 339-8411). is couched in terms which emphasize it as a statement of. policy rather 


than as a statement of explicit statutory requirement. Note that it is introduced by the 


phrase, “The Secretary has decided.” Note also that as was King’s holding, it is in terms. 
Of: permissive. ‘may,’ not in terms of a necessary requirement:. The regulation, therefore, 
.. strongly supports the: conclusion I have reached as: the effect to be piven to the King : 


ee opinion and Section 3 of the 1912 Act. 


ve 
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a 1952 during a ane in | which, it. had been: widely adopted as Interior - 


: oe and Reclamation practice.” 


In a memorandum: to Secretary McKay dated February 4, 1953, on a 


: the subj ect, “Excess-land limitations and accelerated payment or pre- me; 


| payment of construction charges,” the Commissioner. observed : | 


- This all. involves a policy of accepting lump-sum repayments when. offered by: | 
ical bodies for Reclamation construction. This is the ‘policy, resting on. a 


ae Solicitor’s. opinion, recognized since 1947 by the ‘Department. of the Interior _ 
with Secretarial approval, and quite recently incorporated in various repayment 7 . 


contracts signed by the Secretary of the Interior. It is a controversial policy 


—s question, unresolved, which I believe: ues can be resolved by the Becrotany: of 3.2 


7 the Interior .* * *,. 


_ Secretary McKay likewise eed the 1947 épinion as the génieis 


ees ee the concept that lump-sum or accelerated repayment could toll the — 

‘recordable contract requirement of Section 46. A letter fromthe | 
-- ' Secretary to Senator Murray dated December 11, 1954, concluded with — 

the comment that, “Up to the present time we have: not seen fit to © 


change the policy’ that was established in 1947 and are’ continuing 


a _to operate the Department under the terms s of the 1947 ruling by. the . 


Associate Solicitor.” ._ | 
_. Of particular interest in this ommee cone are. Sear: McKay’ - at 
| observations in a letter of Marne 2 1954, to then See (now oe 
oak Senator) Engle: - ge | _ cai 
. An view of the period of time that nas, siapasd since “the: culing.. mentored 2 
above and the actions that have been taken directly or indirectly in reliance. upon» 
: it, it is my view that the Department is constrained to follow the precedents. 
already set, unless they should oe pe demonstrated. to be. UTOUE or: anjess | : 
_  the-law is changed: e 
_¢ Secretary McKay, therefiies even n thovgh Ke had eines “nego-— | 
 tiations on that basis, recognized that the principle could not stand 7 
if ea demonstrated to be wrong.” _ ae 


‘There were a number of repayment contracts executed subsequent Bs 


‘to Administrative Letter 303 * between 1949 and 1955 which provided 

that the’ excess-land: limitations will no longer be applicable upon — 
/ payout. These are thé instances to which. Commissioner Straus re-— 

ferred when he said that the practice had been “widely adopted.” As 


-. amatter of fact, they affect only a relatively small portion of all rec- | 
~ Jamation “projects, The language used in these contracts compre- “_ 
hended both the total construction charges and the construction - 


charges upon particular lands for which full payment might be made. 
Insofar as they relate to the latter, Solicitor Bennett in his opinion’ 
of July 10, 1957 (M-36457), had held such a oe to be beyond the | 
Secretary’s authority. | 


: | *Dated December 16, 1947, by which field offices of the Bureau of Reclamation. were: 
= advised of the Associate Solicitor’ 8. opinion and instructed to proceed on the basis thereof. 
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“While not” all of these contracts involved the rooordabie Cie 2 oy 


‘ae of Section 46 of the 1926 Act,.a number do. The con- 


’ tracts are tabulated and discussed at. pages 49-54 of the like oe , : 


| Of them the 1956 Study states: 


Concerning all of. the contracts listed, vielaaie the Palisades. contracts ee | 


- ously referred to on page 398 (and see Appendix 45), it would appear reasonable — a oe 
to conclude that spécific language recognizing ‘the legal effect of the payment e 
~ of construction: charges was included, in the negotiation of the contracts, because” ; See ‘< 
' of the emphasis on the: point resulting. from the Landownership: Survey. of 1946. 


| : : and Administrative. Letter No. .303 with the Associate Solicitor’ Ss. opinion.. AIL. 


| of the contracts. cited were negotiated subsequent t to. the issuance of those two 


= documents. (D. 402) 


Pa These contracts are not, theretows, evidence’ of a longstanding con- : a 
. tinuous ‘practice but, on the-contrary, are to be attributed to the rela- ae 


_Hvely, recent 1947 opinion.” 
- The ‘foregoing demonstrates that: 


1. The Departmental actions and ‘seabaents elie. 4947 


oe ee entirely involved cases in. which neither ‘Section 12 of the. = > 

4914 Act-nor Section 46 of the 1996 Act applied. They didnot... 
go-to the issue of the effect of prepayment or early payment. of ©. 
- «. construction charges upon the calvary phtewon to. cee oa Cre 


pre-existing holdings... 


-2. In the only instances, pre-1947, hich eine: ie: cod tie ae 


Sentences the applicability of the: ee! Spon and. Section Bes eat 


. of the 1912 Act was assumed. » ict 

-. - 8. Departmental Regulations are, to say the least, ambiguous ees 

| 4. The real genesis of the proposal to toll: Section 46 by lump- 
a sum or early payout as proposed 1 in the Kings and Kern contracts. 


was the Associate Solicitor’ S opinion of Haat and Administrative : -_ 


as Letter. 303. 


Secretary. Chapman, as the 1956 6 Study shows, ee cinta’. ie 


that he would not follow the policy. While Secretary McKay au-. < 


- thorized negotiations with the Kings River interests on that ‘basis, | : 
he left office without executing the contract and, as has been shown, a a 


conceded that the policy could not stand if clearly wrong. 


‘Secretary Seaton, in 1957," repudiated that part of the policy: oo 


which would have permitted release by individual, rather than bee . 


; 7 In a similar cateeure: are individual eceoraibie contracts entered into with some excess = 
landowners on older projects as a part of the compliance program initiated under Admin- 


-. Sgtrative Letter 303. It was held in Opinion M-34999 (October 22, 1947) that on older = 


: .' projects. where enforcement had been lax, such.contracts came within the general authority . ee 
_ .. of the Secretary to implement the reclamation laws even though Section 46 of the 1926 Act 
was not applicable. . The provision respecting the effect of individual payout Was, in effect, 
held invalid by Solicitor Bennett’s opinion of July 10, 1957 (M~36457).. i Pe ae 
ae See ‘the Secretary's. letter to Mr. Gordon’ of July 12, /NRt spores in part, oupra, Y foie 


pd 402. ‘See also opinion M-36457, au 10, 1957. 
624859625 
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oe trict, ‘repayment... “As to the. latter. ails he vei ued his support of os 
the principle, Secretary Seaton in the end felt there was ‘sufficient 


doubt to require further legal review.. | t A 
I do not believe the mantle of antenicityes can ee be placad u upon the - 
remains of a policy which for all practical purposes was not developed _ 


until after 1947; which within a year or two, as soon as its implications. _ 


were realized, Becatiie the subject of heated and continuing controversy 
‘within as well as without the Department; which was repudiated 1 in: 
_ part by the Secretary of the Interior in 1957; which- your two imme--~ 
~ diate predecessors could have applied but found: reason not to, and a. 
policy, moreover, which Secretary Chapman, to whom the Kings 
| agreements were first proposed, pointedly refused toapprove. | | 
“The Supreme Court has. made clear the limitations of the adminis- | 


tative practice rule. The rule is properly invoked only if the prac- — 


tice relied upon actually embraced the problem under consideration.’ 


Estate o f Sanford v. Collector of Internal Reveue, 308 U.S. 39; United 


| States.v: Missouri. Pacific Railroad Company, 27 8 U.S. 269. . See also 
Order of Railway Conductors v. Swan, 329 U.S. 520.. Here, as has 


_. been shown, the issue involved in the Kings and Kern contracts was 
net the issue to which most of the Departmental statements and actions — 
'. - were addressed from the time of the King opinion to 1947. And, as. _ 


the Commissioner of Reclamation observed in 1937, up to that time 
‘there had been no decisions of the. Department.* * *: involving 
cases where the construction charges were entirely paid up. : | 7 
In two recent cases, Baltzmore and Ohio Railway Co.-v. a alaon. 


. 353: U.S: 325, and United States v. DuPont & Co., 358 U.S. 586, the 
Court looked behind administrative positions of more than 60 and 40 


| years duration, respectively, and arrived at its own. conclusions ‘as to 
_ the meaning of the statutes involved. In each case the Court empha- - 
sized the fact that the aeenviee had not sae: ruled on the question 


3 before. the: Court... 


An ambiguous regulation cannot bs réliad upon : as an nace we - 


a interpretation, Estate of Sanford a Collector of Internal ir eins, -: 
808 U.S. 39. : _ 


~The application of the File should be pestered: to cases in aed 
the. construction involved is really one of doubt and where those to be 


: affected. have relied on. the. practical construction.”® Studebaker v. 


Perry, 184 U.S. 258. In’ other words, administrative practice, no 


- “matter of how long standing, is not controlling when ‘it is clearly. 
erroneous. Antiquity is not a preservative of error. United States v. 


: Graham, 110 US. 219; Swift Company Vv. United States, 105 U.S. 691; 


— 6 There’ ig ho “contention. that the large landholdings in the Kings and Kern River areas 
a developed in reHance upon the purported Departmental policy. To the contrary, aS is well — 
known, both the. Kings and Kern interests bitterly opposed application of Reclamation 
a law in the authorization of the Pine Flat and Isabella projects. See 41 oe. ice Gen. 66.. 
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a uM opie V:  Gieion, 137 US. 549; Fishgold -v. Siloan n Drydock & e oe 
| Repair Corp., 328 U.S. 275; Burnet v. Chicago Portrait Co.,285 US... 
1; Webster v. Luther, 163 U. S. 331; ; County of Marin v. United cae, a 


856 US. 412. 


apariedacly! relevant are the observations of fi court in the two oe a 
cases last cited. Said the court in Wedster, “But this court hasoften =. 


said that it will not permit the practice of an Executive Department - 


> a to defeat. the obvious purpose. of a statute.” (163 U.S. 331, B42)2 - 
_. Accord—United States v. City of San. Francisco, 310 U.S. 16, 31-32: : 
And i in County of Marin v. United States (356 U.S. 412, 420) 2 


7 While the: interpretation given. a statute by those charged with its. application : 
and. enforcement. is entitled to considerable weight, it hardly » is” conclusive. 


United States v. Missouri Pace. R. Co., 278 U.S. 269, 280 (1929). The Commission 2, Ze 2 
practice as evidenced by these cases is, in'our opinion, insufficient to outweigh the = 


. apparent Congressional purpose and the clear language of the statute. 


That the clear Congressional. purpose of the Congress in enacting 


+, Both Section 12 of the 1914 Act and Section 46 of the 1926 Act.was, — | 
. as their terms unequivocally state, to require one DECaeapy of pe | 


| existing excess holdings has been demonstrated. | 
~ Even if a long-standing Departmental practice of actually. waiving - 


| the. application, ‘of Seotion 12 of the 1914 Act or Section 46 of the 1926. . . | 
Act inthe event of lump-sum or: accelerated payout could be shown © j 


to have existed (which, of course, is not the case) such a practice in- 
dulged in without any real examination of its validity would not shield 
it ‘fron reconsideration and reversal if found to be scope _ 
| United States v. Healey, 160 U.S. 136. | 


, ine H ealey, the question was whether $1.25 or $2.50. per acre. was the Sonye @ 
proper charge for the issuance of a patent under the Desert, Land Act. bo 

~ of March 3, 187 7 (19 Stat: 377) where the lands embraced in a desert © ~ 
land entry were within the alternate sections of public lands reo 
served. by the United. States along the lines of land-grant: railroads, 

Upon passage of the Desert Land Act in 1877 instructions as to. 
. administering the Act had been issued by the General Land Office = 
'. toits field offices. These instructions specified inter alia that the price 


to be paid by entrymen was $1.25 per acre. No distinction was made | 
al the instructions as between reserved railroad lands and any other 
lands to which the Desert Land Act applied. The: Desert Land oe 


a itself specified only payment of $1.25 per acre. a 
For 10 years ¢ after passage of. the Act the Depar tment, uniformly . 


- held that lands entered under the Desert Land Act should be paid for 
at the rate of $1.25 per acre without regard to railroad limits; © 
owt was not until. 1887 that the question of ‘whether the $1. 25-per-acre 


fee was proper for lands within a railroad grant was actually examined 


oe in the prea Upau that examination the General Land Office 


en 
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- . red itself and iusd anew Brcalat specityine the $9, 50. price for 


8 ‘such lands. See 5 L.D. 708. . The reason for the change in position was 


oe — the conclusion that the. Department’s prior practice had overlooked | - 
os RS, 2357 which specified a price of $2.50 per acre for. patents for, — 
fe Bs reserved railroad lands. It was reasoned that to read the Desert Land. _ 


Act as impliedly repealing R.S. 2357 would be to defeat specific Con- es 


7 gressional policy as to reserved railroad lands. See 8 L.D.-368. 


_ Healey, who had entered reserved railroad lands, and. having os . 


: i charged $2.50 per acre under the new instructions, sued to recover the. 


oe 7 = difference of $1.25 per acre and the Court of Claims held in his favor. 
_. . In support of the Court of Claims judgment, Healey sought toin- 
pare voke the rule that “When the meaning of a statute is doubtful great ~ 


ae weight should be given to the construction placed upon it by the. 


aS Department charged with its execution, where that construction has, | 
- for many years, controlled the conduct of the public business.” ‘i inated: 


States v. Healey (160 US. 141). . 


The Supreme Court, however, held that the rule could not: properly — - 


- be invoked because the Interior Department itself had: examined into | 


: ae the soundness of its prior practice and had discarded it. The Court, 


therefore, regarded itself as free to make its own Se hae of the | 
Desert, Land Act. The Court stated, in this regard: 


Tf * * * the Interior Department had uniformly interpreted ne act of" 1877 < - 


a as reducing the price of alternate reserved sections of land: along the lines ° ‘of 
~ . Jand-grant railroads, being desert lands, from: $2.50 to $1.25 per acre, we should _ 
/  aeeept that interpretation as the true one, if, upon examining the statute,. we 


found. its. meaning to be at all doubtful or:obscure. But.as the practice of the “1 


Department has not been uniform, we deem it our duty to determine the true. 


interpretation of the act of 1877, without reference. to the. practice in the. 


Oa Deueinenb (See 160 U.S. 136, 145) ee 


The Court thereupon, in its interpretation, reached the same con-._ 


ae clusion that the Department had reached in 1887 and, accordingly, | 
Bee eld that the proper charge was $2.50 per acre. ‘ 


Obviously, in so holding, the Court considered that the Depart. 


a : ment had not itself been precluded from examining into the sound- Per 
= ness of its own prior holding. 


| H ealey alone dispels any question a as to the authority of ae De- . 
partment at this date to examine into the soundness. of. the legal 


7 = : underpinning of the Kings and Kern contracts. 


To summarize: 


peg - Payout is not mologent to the esoraable contract ‘requirement: of a 
Section 46 of the 1926 Act. ‘Section 3 of the 1912 Act as well as 
Sections 5. and 8 of the 1902 Act remain viable under the joint 
os liability. contract system, but they, and payout, are relevant to ap-— pe 
- plication of excess land questions not governed by the. recordable eee 


Te ge contract requirements, 1.e., the eden acquisition of lands—situa- on oe 


ns 


. ‘The Secretary of the Interior, Sere fae Mee ak en eg 
7 ae Si D.C. ge Shp re er op ee aoe eas 


| They proj ject managers of the: Reclamation Burvice have mean an * , : | 3 
interpretation of the meaning of the proviso of section 3 of the | act a ae 
of August 9, 1912. (37 Stat. 265), which reads as follows: : Ne 


. ‘Provided, That no person shall at any one time or in any manner, ‘exeent: as. os ats 

7 hereinafter. otherwise. provided, acquire, own, or hold irrigable land for which Pee 
entry or water right application shall have been made under the said reclama~ 
‘tion Act of June seventeenth, nineteen hundred. and two, and Acts supplementary. ee 
| thereto and amendatory thereof, before final payment in full of all instalments _ - 2 yey 
of building and. betterment charges shall have been made.on account of such 
~ land ‘in excess of one farm unit as fixed by the Secretary ofthe Interior as . _ ‘ 
- the limit of area per entry of public land or per single ownership of private land: .. : 


we 


a i ea i 
t a : 
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| “tions which for convenience I have. described by the general refer- ee 
we ence “coalescence of holdings.” ee Bien scr - 
_ \ Further, in the latter situation, the fee in any given case. turns ew 
upon the considerations. discussed above at pages 384.- The per) | 
, tinent. question here may be summarized as “When payout. occurs, has ee 
a, general pattern of- family-sized - ownerships been established ?”, If ° | 
it has, then the release from further limitation would be. within. Sec-. or 
) retarial discretion. Ordinarily, this would not be the case if. payout Nena 
-oceurs in the earlier years of-a project.. Conversely,-and assuming 
| faithful administration and observance of the recordable contracts - oe 
and the excess-land limitations generally in the interim, it is to be... ~ 
- expected that in later years, as. for example, after the usual 40-year | 
". payout. period. for a. repayment contract, .conditions,.would be such. mn 
as to permit of such a determination compataply with. the underlying —F 
objectives of the reclamation law.” _ BO Pe, 
_. .Wherefore, it is my opinion that the ooatracts now alae in \ the — 
ies Department for approval and senate by you must be re} jected. | 


Frag . Bann, The Solicitor. : = 


he aes July 1, 1914. 


for which ao water. right may be purchased. respectively, nor in any case in” 


+ excess | of one hundred and sixty acres, nor shall water be furnished under said» 
_ Acts nor a water right sold or recognized for ‘such excess; but. any such’ excess NP 
land acquired at any time ; in good faith by descent, by: will, or by foreclosure _ 


Z ~ ae Questions of: handling the ecalescenes situation: in relation i wayout in pruetios ine 
mi __ not recevied extensive consideration. They: are complex and it might be well for this sub- _ 
ks ject. to be. given careful. euey to. see. whether the ‘development of overall euicelines might: pen Doe 

be warranted. 
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of any lien may be held for fie years and no ones after its dipateiois and v bite 


every, excess holding prohibited as aforesaid shall be forfeited to the United 


% States by proceedings instituted by the Attorney General for that purpose in 
i any. court of competent jurisdiction; and this proviso shall be recited in every oe 


‘patent and water-right certificate issued by the United States under ‘the provi 3 


sions of this Act. 


“This } proviso has been the ae ect, of decision by the Depattniekt iii 


. ae cases, namely, that of Amaziah J ohnson. (42 i. D. ag and Kee: 
= — baugh and Cook (42 L.D. 548). 


~In the Johnson case the Department decided that : as his farm unit 7 


eee cod 69.95 acres of irrigable land he was qualified to purchase 


the Jand of his neighbor containing 56 acres of irrigable land, pro-. 
<— vided all installments on account of the water right contracted for 
ae in connection with the tract purchased shall have “been paid in full: 
ie the Keebaugh and Cook case the decision was substantially to the 
Same effect, naniely, that Keebaugh having a farm unit of 104 acres of 
- Irrigable. land and Cook having a farm unit of 77 acres of irrigable . 
land they could not file water right applications for another tract of 78 
acres of irrigable land‘owned by them jointly, no offer being made to 
_ pay the charges in full upon the land held by them. These cases 
a plainly decide one feature covered by this proviso, namely, that one 
— having a water right application for a farm unit on which payments 
are due could not acquire another tract of land and secure water 


therefor unless payments in ful] were made for water right for the 


additional tract. In other words, that a person may hold a water 
_. right for but one tract for which he has-a water right’ application ;* 
-.. + not paid in full, either a single farm unit or a tract not exceeding the 

'. limit of acreage for land in private ownership as fixed for the project.; "a 


Thus far there seems to be no difficulty 1 in determining the meaning 


of the: “proviso, ‘but. some expressions In the departmental decisions - 


Jead to the inference that a person holding a tract upon which pay- 


| ‘ment has not been made in full may not purchase via — water rights 
7 for. more than 160 acres: . | 


~ This: seems to be based upon ne epastraction placed upon the follow: . 


ing portion of the proviso, “nor in any case in excess of 160. acres, = 
_. nor shall water be furnished under said acts nor water right sold or rec- 
ognized for such excess.” If this:expression is construed as applying to: 


the lands for: which water right has been paid in-full it-has the effect’ 


_ of a provision by Congress limiting. water rights for private land: 
a holdings, after full payment, to water rights for 160 acres. In other. | 
_ words, it. is a provision. which limits to 160 acres the area for which | 
@ man may hold an appurtenant water right even after he has dis- oe | 
charged all his obligations. to the Government, except for operation: eae 
- and. maintenance. Such a. limitation is .a. radical departure from, ces 
all the public land laws, as apparently: there never has been any intent 77 


iy 
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| by Cass to limnit the amount of land which a man “may own, afisk: ae 


having complied in full with the provisions of the law in order 


~ to.acquire the title, and. as the water right becomes on final panne an Le cr ; 


_- appurtenance to the land the same rule governs. 


_. Jt would seem that a construction ofa statute constituting s SO a _ 7 
a departure from the previous conditions regarding the rights of indi- {4 < 
_ viduals should not be adopted in the absence of a plain intent ex- 


pressed j in. the law, as it would. not only render the law subject to — 


= question on the ground of constitutionality, but. would also. introduce : : oh 
an entirely new system of land ownership in reclamation pro] jects note 
applicable to any other pane’ lands or my other lands acquired from ae 


the United States. 


~ On the other hand, there i is a. rational’ interpretation of cine lan-* ~~... 
‘guage that is in full haariony. with prior legislation and the evident 
_ intent of the reclamation law, namely, that a person who holdsa farm ° 
unit: shall not be permitted, before full payment has been made on the a 
| appurtenant water right, to acquire other lands with appurtenant ee 
water rights unless the water right charges on the latter have been = 


* -fully paid; similarly that a person may hold private lands with ap- 
 -purtenant water rights up to the limit of single ownership fixed for 


the project in one or more parcels before full payment of the water 
right charge, but may not acquire other lands with appurtenant | water 


_ rights unless the water right charges thereon have been paid in full. * 
_ Furthermore, that the limit of area of the farm units and of single Wa 244 


_ private land holdings to which water rights. are appurtenant (and — 


| Very truly mons rae 


as.to. which water right, has. not. coon Dee) in oF ee im no case 
exceed 160 acres. : 7 


‘J deem the ees of ‘8 proviso to be fully 3 in accor oe = a me 7 


age intent on the part of Congress to make such a rule as to the area held. - ; 


in a farm unit or by enigls a under an. uncompleted water - 


ight application. — 


. Tt is therefore ‘connie: ink the: proviso ae spasenied: as. eget ed 
aeuee and that it will accordingly permit the furnishing of water 


for’ land on which payment in full has been made of building and 


_. betterment charges even when more than 160 acres of such land is 
owned by one person, provided the annual charges for operation.and —- 


maintenance. are paid and all other Peau zomen® are complied ve 


Winn. R. Mee Chief Count | 
. -ReouaMarion ‘Survice ee 


a Avrnoven Jou 22, 1914, -— 
AL AL Je ONES, First Assistant Seoretary.. 
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get, ; 


7 To THE Comasione Borat 0 oF ¢ Riser aiteaeron’ 
- Subject: Program of the Bureau for action consistent with the acreage 


limitations of the Federal reclamation laws. 
» Your memorandum of September 19, 1947, requested my opinion on. 


“two questions, one of which I have answered i in M-34999, and the other 
_ of which is as follows: 7 | ae 


- Does the payment in full of constuction charges against “excess lands” free 
such lands of the acreage limitations of the reclamation laws in the case of - 
(a) lands covered by water-right applications ; (b) lands: receiving water 


under joint liability contracts ‘entered. into by irrigation - districts or. similar 
organizations; and. (c) lands reerne: water by the Shere of contracts ve 
: under the Warren Act? | . . 3 


As to part (a) of your faas e pariaant ire are. to ae ; 


8 of the Act of August 9,.1912 (87 Stat. 265, 266), and to instructions 
: _approved by the Department on July 22, 1914 (48 L.D. 339). The1912 — 

act provides generally concerning patents on reclamation entries, — 

section 3 dealing with the release of liens.and. containing the following a 


a proviso: 


7 8 Provided, ‘That no person shall at any one time or in any manner, except To 
a as hereinafter otherwise provided, acquire, own, or hold irrigable™ land for 
; which entry or water-right. application shall have been made under the’ said. 
reclamation Act of June seventeenth, nineteen hundred and two, and Acts. 
a supplementary thereto . and amendatory thereof, before final’ payment in full. © 
- of all instalments of building and betterment charges shall have been' “made 
- Onaecount of such. land in excess of one farm unit as fixed by the Secretary 
care of the Interior as the limit’ of area per entry of public land or per single owner-: | 
3 ship Of. private land for. which a water right may be purchased. respectively, = 
-- nor in any case .in. excess of one hundred and sixty acres, nor shall water be 
fy furnished under said Acts nor a water right sold. ‘or recognized. for such excess } , 7‘ 


but any such excess land acquired at any time in good faith by descent, by 
will, or by foreclosure of any lien may be held for two years and no longer after 


its . acquisition ; and every excess holding prohibited .as aforesaid shall be 
forfeited to: the United States by proceedings instituted by the Attorney General 


‘for that purpose in any court of competent jurisdiction ; and this proviso shall. 


be recited in every patent and wae certificate | issued by t the United. 
States under the provisions of this Act. | 3 | 

‘In the instructions referred to, this proviso was cousiracd to See 
_. that lands as to which full payment had been made on the appurtenant 
‘water right are not to be included within the area permitted to be 
held under water-right application or within the limit for which water 
may be delivered. Thus it follows as stated in your question, that pay- 

- ment in full of the charges under a water-right application, except 
- operation and maintenance charges, removes the lands for which the 
aie 2s water mePw. is acquired from: the operation of the acreage restrictions. Pe 


ec 
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oe answering part. (b). of. your question, reliance i 18 again. pla ace . = i one 


7 eres 3 of the 1912 act, supra. While that enactment speaks of final ~ = . 


‘a ‘payment in full of “building and betterment charges” on excess lands : | 
In the. case.of “entry or water-right application,” for reasons herein-. 


‘after stated it must be construed to apply also to. the full payment of” 
the construction obligation. assumed: under a. joint liability contract 
‘executed by an irrigation district. or similar organization. ae 
‘In the Solicitor’s: Opinion (M-33902), dated. May 31, 1945, regard- | 
ing the applicability of the excess-land provisions to the Coachella : 
Valley: County Water District. lands, there appears the following: ee 
The Federal reclamation law is contained in the Reclamation Act of June 1%, 


1902 (32 Stat. 388), which, together with acts. amendatory. and. supplementary 
' thereto, forms a complete: legislative pattern in the field. The Supreme Court 


: describes this type of legislation succinctly in United States W LOE? 222 U. S. on a 


| 518 (1912) at page 520: . 
Much of our national legislation is ‘embodied in odes: or systematic collections . 


4 of. general: rules, each dealing ‘in: a comprehensive. ‘way with some general sub=.. ee 


Sect, suchas the customs, internal revenue, public lands; Indians,.and patents for — ee ae 
inventions ; and it is the settled rule of decision.in this court that where Pere: 7 
is subsequent legislation. upon such a subject it carries with it an implication that =. 


_ the general rules. are not superseded, but are to be applied in its enforcement, a 


os save as the contrary. clearly’ appears * HK [italics supplied] . oO nay 
_ Congress has followed precisely this type of eee’ pouey in enacting the . eee 


as Federal reclamation law. 


‘The principal legislative provisions of eeleral applicability dealing 

- with acreage limitations are found in the Act of June 17, 1902 (32 Stat, 

888); the Warren Act, February 21, 1911 (36 Stat. 995) ; ‘the Act: OF is 
_ August 9, 1912 (37 Stat. 265) ; the Reclamation Extension Act, August. . 


13, 1914 (38 Stat. 686) ; and section 46, the Omnibus Adjustment Act, Vy 


7 May 95, 1926 (44 Stat. 636, 649). The several excess-land provisions: - 
. areto be read together and treated as component parts of a comprehen- 5 
_ sive legislative plan of limitations eee to lands ee water ay 


| es Federal reclatnation projects. : ae 
‘The pertinent ae of section 46 of the 1926 « act, , Supra, reads a as 
follows: me 


No water shall be delivered ‘upon ‘the completion of any new ‘project or new . 
division of a project until a contract *'* * in form approved by the. pore ety 
of ‘the’ interior shall. have: been made with an. irrigation district, * * * Such 
contract. *:* * ‘ghall- further provide that all irrigable . land. held. in. private 
ownership by. any one owner, in excess of one. hundred and sixty: irr ‘igable acres 

: shall be appraised in a manner to be prescribed by the Secretary of the Interior 
and the sale: prices thereof fixed by the Secretary on the basis of its actual bona ; 
‘fide value at the date of appraisal without reference to the proposed construction 7 


- Of the irrigation works; and that: no: such excess lands. so. held shall: receive & oe 


ee water from any. project or division if. the owners thereof shall refuse to: ‘execute 


_- valid recordable contracts for the sale of such lands under terms and conditions 
cir satisfactory to. the Secretary of the Interior. and at prices not. to exceed. those — 


= Axed by: ‘the Secretary of the Interior ; and: that until one-half the construction a ae . 


AIO DECISIONS: OF THE, ‘DEPARTMENT oF THE INTERIOR 168 I. _ 


oe charges against s said lands’ shall nee: been ‘fully paid no sale of any y such iatas = 


7 shall earry the right to receive water unless and until the purchase price involved ; | ~~ 


' in such sale is approved by the Secretary of the Interior and that upon proof 
. of fraudulent representation as to the true consideration involved in such sales 


a . _ the Secretary of the Interi ior is authorized to cancel the water. Tight attached to ate. 3 


ve the land involved i in such fraudulent sales ; +m, 


The specific question i is whether the release of a Gites by weetions 3 


8 of the 1912 act upon “final payment in full of all installments of 


es building and betterment charges” on account of “irrigable land for - 
. which entry or. water-right application shall have been made” can 
be held to apply to the payment.in full of the joint obligation assumed. 
by an. irrigation. district under a contract. entered. into as s required | 


oe * oy section 46 of the 1926 act. 


Tn construing an ambiguous soncimene it is held proper to consider 
acts passed at prior and subsequent sessions to which the act does not. 
refer. Section 5202, Sutherland Statutory Construction (3d Edition, _ 

~~ Horack), Vanev. Newcombie, 182 U.S.220, 235; Boston Sand & Gravel 

Gov. United States, 278 U.S. 41; ; Tiger v. Western Lnwestments, 221 

— US. 286, 809; Joy Floral Co. v. OC mnener of Internal Revenue, - 


29 F. 2d 865; United. States v. Fivico, 115 F. 2d 389. Also see 


Swigart v. Baker, 299 US. 187... In Opinion M-21709, the Solicitor ‘ 


i ruled that the proviso to Section 1 of the Warren Act of February 21,. | 
1911, quoted in paragraph 2 thereof, made the land-limitation pro- 


: visions of Section 5 of the 1902 Act applicable to contract: executed — 


pursuant to said Section 1 of the Warren Act. With reference to 
_ the excess-land provisions of Section 2 of the Warren Act, which were 
"susceptible of the construction that the limitation. therein set out 
~ related to the quantity of water deliverable thereunder, the Solicitor 


73 demonstrated that such a limitation would be contrary to the statutory 


provisions contained in the Acts of June 17, 1902, and August 9, 1912, 


~ which imposed a limitation on the area for which water might: be sup-. 


_ plied; he concluded that Congress, in enacting the Warren Act, did — | 
‘not intend to-adopt a limitation radically different from the one con- 


soe tained in other reclamation laws. It is significant that the Solicitor, | | 


In construing the Warren Act, placed reliance on provisions. of the 
7 subsequently adopted Act of August 9, 1912. . 

_ » In Opinion M-33902, supra, the. Solicitar ruled that the docrsiaes ss 
; of ejusdem generis and expressio unius est exchusio alterius. should not: 


be applied where a contrary intention of the lawmaker is apparent. ' > 
It seems clear that the various excess-land enactments were intended eo 4 
by Congress to provide a uniform and comprehensive procedure: for 


: the implementation of its land-limitation policy. | ” : 
Section 46 of the 1926 act, supra, sets out the substance of the pro- 2s 


te visions required to be. incorporated i in joint-liability repayment con- 


_ tracts with _ irrigation districts. ‘That section does. not’ purport to 
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Poe all ee excess-land. provisions applicable to innae ifactea. by eae 
- such contracts. For instance, it contains no provisions relative to -~ 
eases where excess holdings develop subsequent to the execution of — igs 
oe: the. joint-hability: contract, either by .descent, will, or foreclosure of ©. 
— a lien, | or by other methods of acquisition. The proviso to Section 8:0» 
of the Act. of August 9, 1912, does, however, contain provisions ap- Ye 
‘plicable to such: cases. ‘Consistently with the Solicitor’s above-men: 
_ tioned opinions, Section 46 may be construed as constituting merely 
one element of a comprehensive Jand-limitation plan. Since joint- — 
liability repayment contracts were not ih general use when the Act 
of August 9, 1912, was adopted, the language used in those acts was not 
. specifically directed at’situations arising under contracts of that type. ye, 
eS Congress apparently intended that the land-limitation provisions, in =~ 
>. @ffect when the Act of May 15, 1922 (42 Stat. 541), the Act of May 25, | 
_. £926, and other acts covering the use of irrigation district contracts 


~ . 


_ were adopted, would be applicable thereto, as nearly as practicable. _ 


| Otherwise, substantially: different: acreage restrictions might result. 

_. from the discontinuance of water-right applications and the adoption i 
~~ ‘of the joint- -hability repayment contract. procedures. — : Le 
7 . When all construction costs due under a joint-liability: repayment. 
contract have been paid in full, there is no apparent reason. why. the 


lands receiving water under such contract should not be deemed re- 


_ lieved of. the excess-land’ restrictions in the same manner as paid- “up ae 
water: right application lands. The fact that Congress did not, in 

- connection with the various acts authorizing or requiring joint: -liabil- 

ee ity repayment contracts, enact complete eXcess- “ane provisions couched nS 


i ions a Congressional intention that the principles of its excess- ine | 

policy, as previously expressed with reference to water-right applica- i 

‘tions, should apply to-such contracts. The enactment of new excess. 
_ land provisions, relative to the phases not specifically covered by the 


- said acts, was undoubtedly deemed unnecessary because. these acts oe 


| :. ‘became a part of the reclamation laws for all purposes and would be 
interpreted on that basis. The existing excess-land Ero would, ae 


_ therefore, become applicable. 


| ‘In the light of the foregoing, it is my view that upon full payment 7. G 
of construction obligation under a joint-liability repayment contract, : 
_ the lands receiving water under such contract are, under the pro- 
_ visions contained in Section 3 of the Act of August 9, 1912, relieved. 
. of-the: statutory excess-land restrictions. It should be noted herethat, ~ 
‘where the alternative type of.contract authorized by. section. 9(e) of 
the Act of August 4, 1939 (58 Stat. 1187), is employed, namely,a@ 
contract “to furnish water” for a period of years in lieu of & contract 
for the repayment of a construction obligation, there is no construc- : 
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. . eA a ae ae _ wo : 


ok. aon uae Sbisacae to’ 0 Bs paid cad therefore, no release of excess - . 
ae es lands from the limitation is operative. - | 


. As to part. (c) of your question, there isn no caer that Congres = 


oo antended to distinguish between Warren Act lands and project lands 


te the extent that lands on which a Warren Act contractor. has paid. 
| all construction charges would remain subject to the excess-land pro- 
: visions, while project lands on which construction charges have been 


be: paid in. full would be:relieved from such restrictions; neither is there 


any apparent basis for a distinction. of this nature. In the instruc- .° 

i tions, approved by the Department on July 22, 1914, discussed above, — 
“It 1s stated that if the proviso to Section 8 of the Act of August 9, 1912, 
were interpreted as a “provision which limits to 160 acres the area. 


_ for which a.man may hold an appurtenant water right even after he 


- has disclosed all his obligations to the Government, except for opera-. 


- tion and maintenance,” the resulting limitation would be a “radical 
oo} departure from all the public land laws, as apparently there never 


has been any intent by Congress to limit the amount of land which a ee. 


: : -Man may own. after having complied in full with the provisions of the _ 
ee law in order to. acquire the title, and as the water right becomes on af, 
- final payment an appurtenance to'the Jand the same rule governs.” _ 


hd Consistently therewith, where a water right is acquired by full pay- 2 


ment of the construction charges due under a Warren Act contract, 


_ the lands to which the right 1 is appurtenant are to be deemed relieved: ‘ 


-, from the excess-land provisions. In a Warren Act contract wherein, ae 


| _ the contractor is called upon to pay only an annual carriage charge, 


sos however, there would not be operaive the condition which would Te — 


- 7 ore the. limitation. 


Bed) “Feu s. Cons, Assooiate Solicitor. 


| . AGREEMENT WITH STATE OF : CALIFORNIA FOR CONSTRUCTION OF | 
| SAN Luis UNIT, CENTRAL VALLEY PROJECT. ee 


Words and Phrases—Statutory Construction: Generally ee 
"The phrase “San. Luis Unit, as used. in. Section 1- of the Act of. J une 3, 1960. 
(74 Stat. 156), does not. include any lands outside ‘the ‘Federal San ‘Luis 
unit. service area. ‘The phrase does not embracte ‘the State service area. - 
: The provisions of Section 1 of the foregoing Act, requiring the application 5 
of reclamation law. to the “San Luis Unit,” requires application of. recla- 
mation law only to the Federal San Luis unit. service area. ° — 


“Statutory Construction: Legislative History © 


The common: denominator of legislative intent regarding the San iais legis. -. | 


oo ee ‘lation can: be derived from the debates. First, Congress, in the enactment 
ie of the.1960 Aci,. intended. that.no benefits were to be .conferred on. the 


i i 2 _ State service area, by Federal investments. without. carrying the burdens “ | | 
| _ of. Federal law. Second, Congress intended 1 no encroachment on the Tight ar: 


- 
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“of the’ State to asvelop its: own: resources, unless Federal interests. could a . ; ne | 


not be otherwise protected. 


ae Bureau of Reclamation : Warren Act 


Section 2 of the. Warren -Act, standing alone, requires the application. of - : : i . 
acreage limitations where the United States cooperates with an entity in | 


_ the construction | of irrigation: facilities even where no Federal subsidy is 
extended to the. lands served: by such non-Federal entity. ) <a 


“Statutory. Construction: Legislative History—Bureau of Reclamation: War 2 


ren Act—Bureau of Reclamation: Excess Lands © 


Congress, in enacting the San Luis legislation, did not intend to. aac rp iSection se 
2.of the Warren Act to the State service area because the national 
"reclamation policy; which Congress implemented | in the San Luis Act, 1s, un 


that the acreage limitation follows Federal investment, me ne hea, ae 
: State Laws See ee Se ae 
Where’ Federal - sreclamation- policy. is not imperiled ‘it will not be" presumed = 


that a Federal statute was intended to supersede the - exercise of the 


. bower of a State mules: ‘there is a clear manifestation of an intent. to 
do So. i ; : : 


| M6635 Bn Bae ee Seeley 
To THE eres or. THE Lyrertor - - 


“There ; is now pending i in the Department a proposed agreement with. 


the State of California for the construction and operation of.the San... 


-  Luis.unit of the Central Valley project in California. The agreement 


~ has. been. drafted pursuant to the provisions. of the San Luis Act of | oo 


June 3, 1960 (74 Stat. 156).° In my opinion the draft conforms to 
Jaw aha may be signed by you on behalf of the United States. 

~The agreement, makes no provision for the application of the ex- 
cess-land provisions of Federal reclamation laws to areas serviced by 3 
the State outside the Federal San Luis unit service area. | 


“In my opinion of even date, subject “Excess land limitations, Kings ite 


“and Kern River Projects, al | ennehided that accelerated repayment of | 


.. the cost. of construction cannot relievé excess landowners of the re: at 
 eordable contract requirement of Section 46 of the Omnibus Adjust- > . 
‘ment ‘Act of May 25, 1926,as amended. The issue under the San Luis! -_ 


- agreement. is whether,’ in view of the San Luis Act, the requirements of _ 
_ reclamation law apply to the State service area. I have reached the 
--eonclusionthat theydonot. Mee 
‘In the debates and hearings on the Sar Luis bills (8! 44, a i. Re pe 


pee 7155, 86th Cong. ), it was reported that both California and the. cae 


. United States wanted a reservoir in the San Luis area but that only) 
- one reservoir site was available. Evidence indicated that the only 
-. way the requirements of both sovereigns could be satisfied wasby joint =. 
-.. se of the only available site. The San Luis Act. of 1 1960 i 1s ee si ft 
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Kane tale in aspect to ite provision for the nongtraclicn by ihe Walia 


States, of joint-use facilities, the funds being supplied partly:by the 


iv United States and partly by California... The joint-use facilities, of’ 


- course, must be adequate to Beco UnOdBte the needs of both the State 


- and the United States. 


Tf: the. joint project. 1s built, water from the reservoir ail ven re- 
leased and will flow.southward to provide. irrigation for the Federal — 
service area and: other water will be conducted through many of the 
same facilities to be delivered to the State service area and to “108 
_ Angeles and other cities, | 3 | | 

Section 1. provides Arcee with peepech: to construction: of the 
facilities... Tf the State agrees initially to share in financing of struc- 
tures: sufficiently large to serve both State and F ederal needs, the 
_ Secretary must build the joint-use facilities to such capacity: Tf no 

such agreement is made, the Secretary is directed, nevertheless, te 


ae build ‘the dam ‘and reservoir “* * * so as to permit. future expansion.” 


- The State is ‘prepared to éxecute the proposed agreement in accord- 


os ‘ance with the first alternative. Under the terms of the. agreement, the | 
~ San: Luis Reservoir will be constructed with a storage capacity of 


‘9 :100,000-acre-feet. ‘The State will have the right to use 1,100,000 
acre- feeb of this capacity and the Federal Government. 1,000,000 acre- 


7 feet. The costs of construction will be borne 55 percent by the State 


and 45 percent by the United States. The State will advance its share 
of construction costs on a monthly basis over the term of the construc- ’ 
‘tion period. ‘The water which will be stored and transported in the 


State? S allocated capacities will be carried to the San Luis unit by. 


State facilities constructed as part of the State Feather: River and 
delta. diversion projects. — 
~The question. of. applicability of Federal acreage ‘imiteton ie to sas 
the State’s use of waters impounded, stored, and carried i in the San 
Luis unit first arises from the provision, in Secti ion 1 that: | | 
mee bry constructing, operating, and maintaining the San Luis Unit, ‘thie Seoretary 
; shall. be. governed by the Federal reclamation laws. (Act of June 1%, 1902 [32 
Stat. 888}, and ‘Acts amendatory thereof or supplementary thereto). 

The bill. as originally introduced i in the House and Senate made no 
2 specific reference to the subject. In both the Senate and House In- 
terior Committees, however, additional language. was. added — 
6(a) in. 44, Sec. 7 in H.R. 7155), as follows: | | 


The provisions of the Federal reclamation laws shall act be applicable: to tae : 
deliveries or to. the. use of- drainage. facilities ‘serving lands under contract . 


_ with the State to receive a water supply, outside of the Federal San. Luis. unit 


service area. described in the report. of the Department of the Interior, entitled 
“San Luis Unit, Central Valley Project, e dated December 17, 1956: - | 


105 Cong. Ree. 7484. 


. eee : - AGREEMENT, SAN LUIS UNIT, CENTRAL VALLEY PROJECT rcs 
| es ‘December 26, 1964 ee 
- Senators Douglas, Morse, and Neuberger offered ari émmendthent to - 
sie Section 6(a). After extended debate the Senate struck the 
' provision. In the House, Mr. Ullman offered an amendment to strike: 
Section 7. ‘The House also eliminated the language. eae 
~ Proponents: of S. 44 in the Senate contended the language of See. 


tion 6(a) was surplusage and that even without it Federal ‘acreage 
~ limitations would not apply to the State service area.” However, — 


they disagreed. on the effect of striking the language. _ Senator Engle 


_ thought striking it would not constitute an expression of any: congres- a 


“gional intent.’ Senator Kuchel expressed a fear that striking it might — 


be construed as an expression of congressional intent that the eXCeSS- ane 


land laws should apply to the State service area.* 

‘Senator Douglas took the position that “the elimination of Seo. 6 nee 
will make it clear it is the intent-of Congress that Federal. reclamation — 
‘Jaw shall not be barred from applying tor the. ‘State : service eas 
_ Senator Morse said: 7 : : ies es 


Let me state the situation as I believe it to be: ‘With section 6(a) nae of the bill,: 


the Federal reclamation laws will remain unchanged. Then it will be ‘for the’ 


- courts to: determine -to what extent, if any, the Federal reclamation ules peDpe 

to the various. phases: of. the San Luis project.* “SS oY Rterapet 2 

| These views were also reflected in the House ieee the Sindndivedt: 
striking Section 7 of H.R. 7155 was debated! ‘The House Interior 

ahd Insular Affairs Committee had rejected an amendment‘ offered: by 

_ Congressman Ullman to strike Section 7, Mr. Ullman and’ five: other. 


_ Congressmen signed a minority:report-indicating their. nonconcurrence 


in the inclusion of Section 7 in the bill. The majority report claimed 
that Section 7 merely restated the law because accelerated repayment — 
ot construction charges precludes the application of Federal acreage | 
limitations. This.thesis isunsound.” — 

When H. R. 7155. reached the floor of. the House, Representative 
Ullman. again offered his amendment to delete Section 7. In the 


-debate, the supporters of Section 7 averred that it merely restated the | 
Peak Representative Cohelan took the position that the acreage. limita- = 


tion should apply to the State’s use of the water stored in the joint-use 
Facilities.’ : ‘Mr. Ullman * and the other supporters of his amendment, 


_ 2 Senator Bngle: “a eine to make a ‘reeord which ‘ts very plain indeed that ‘in my 
~ opinion the section is surplusage. It is: merly® a ‘statement of what the law is” eh cone 
‘Ree. 7496)... , 

$105 Cong. Rec, 7682. 

4105 Cong. Ree. 7989. 

6105 Cong. Ree. 867. 

6105 Cong. Ree. 7989. 
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 7S8ee. my opinion of this date, “Excess Land Limitations, Kings and Kern ‘River: 7 


_ Projects. ig 
- 8106 Cong. Rec. 10467. ca — ttre B'  gdh gee 
#106 Cong. Ree. 10556. ea = ee ore ae 
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ae 2 Beirasniaiives McFall, 10, Miller,” A Roosevelt, Ae aaate the. position | 

cs | that-Section 7 might change Federal law and should thus be omitted. ~ 
or . They. did not. express the intent necessarily to apply. acreage. limita- 

__ tions to the State service of water, but merely to assure that the Federal _ 


.». reclamation law would not.be changed by the San Luis Act. | ~The 
- House supported the Ullman amendment 215 to 179.” oT 
--. The House then amended. 8. 44 by substituting text of the’ House 
bill for all after the enacting clause in the Senate bill.1t In the Senate, 
the bill was quickly adopted after Senator Anderson assured Senator — 
Proxmire that the acreage- -limitation question debated i in the previous © 


: year in: the Senate. had not been eee affected by the House ~~ 


amendments.® | 
-Normally,. when an ‘exemption is Pranoeel eae a bill heirs cae 


| = | fienk. the. presumption. is that. the legislative body intended. the law 


nee to-apply in the situation described in the exemption. To apply the . | 


rule here would be to say that Congress expressed its intent that the — 


a excess-land laws should apply to State water deliveries. While some  _ : 
oo « legislators probably. had such. an intent when they voted for the —e 
amendments, the legislative history, indicates that this intent was not. 


- shared by all who so voted. Some took the view that.the excess-land i 


| laws would not apply to the State even without the exemption but. 


| . that the exemption might in some harmful way change the applica- 


tion of the acreage Limitation 3 in the Federal service area. As Senator | 
~ Carroll put it: | ae, . 7 
Yam ‘willing to. go on record as to my legislative intent. 7 think: the State 


43 of California should have control and jurisdiction over its own waters? 


; There isa deep-seated feeling that, however unwitting, an attempt i is being made ae 


ae to undermine the effect of the Federal reclamation: laws, which are vital: to. the” 
i West. ‘Whether that feeling is founded on fact, the question has been, raised. as 


: | ‘The more I think of the question and the more I listen to. the cebare, the more 
‘I feel section 6(a) must come out of the bill.” 


: Others took the view expressed by} Senator Morse: 


It is our position that we ought to leave to the courts aye determination of igee 
- legal questions. | We believe that. even if section 6(a) is left’ in the pill, those 
questions will still have to be left to the courts. However, we also believe that = 
section 6(a) confuses the issue. We. believe that both sides in the controversy 
stand on an equal footing before the courts if we. let the e epencanon Or the bill 60 4 
to the courts with section 6 (a) eliminated. 18 ) 


10.106 Cong. Ree. 10466. 
- 14106 Cong. Ree. 10556. 
2106 Cong.. Ree. 10556. | 
+ .19.106 Cong: Reev10563. 2s. 
~ 14106 Cong. ‘Ree. 10566. a 
- %106 Cong. Rec. 10696. 
16105 Cong, Ree. 7873. 
17105 Cong. Ree. 7873. 
18105 Cong. Ree. 7683. 


. -: from California, happens to be the leader in the fight for: section. 6(a), and Pass : 
; therefore. the. junior Senator is: not. advocating deleting section 6(a).. But. cer- ae tee 
tainly, he has: made it clear: in the debate ‘that. he mae no objection if | it E comes * tas 
out. In other words, he is not insisting that it stay in? Beg) = 


en eared 2 


OEY al ete 4 
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s °o, “While Bae arguments were made i in oth or House’ aad Bebate aes 
“ay for the. exemption incorporated in’ Sections. 6(a) and ‘e and both 

- committees reporting on the bill. supported it, one of its leading pro 

~- ponents, Senator Engle, of California, acknowledged that it-might 

. © just as well rest.on an interpretation of existing law by the. courts. ee 
‘His position. was. expressed by Senator Morse as follows: | . 


: fos : 


a The junior Senator from California, in my judgment, has never gone as = 7 a 
-. ag-the senior Senator from California has gone in: respect ‘to section 6(a).- tae 
has left me with.the impression that he. would be ‘perfectly willing: to have sec- a ve _ 
~ tion 6(a). come. out of the bill, because he does not believe it makes any difference ee aes 

: whether it stays in or comes out. Of course, the junior Senator from California, eee 
ree is in a position that many of us find our selves in from time to time. He would Pet ee 
‘like to. go along with his colleague, because his colleague, the senior Senator” oes 


7 : To: ‘this. Senator Engle replied: “The. distinguished Senator trom 
_ Oregon has represented my position correctly. vat ° 


In my opinion the legislative history clearly indientes that: Con : 


gress did not intend to require application: of. Federal pages limita- eas 
- tions by striking Sections 6(a) and 7. e.he - A 
_ This brings us back to the question whether the Secretary erie 8 
governed by the Federal reclamation laws ch & # in constructing, op- 
erating, and maintaining the San Luis unit * * *,” must-for that - 
reason: insist that landowners. inthe. State service ea comply with ©. 
_ Federal acreage limitations. The legislative history makes plain the 
cen. specific area embraced. by the term “Federal service area” and the term ae 
is used in the Act as referring toa ‘specific area. The State service = __ 
area is never defined and is characterized in the Act: as an area, “out- Pat 
: side the Federal San Luis unit service area.’ ‘ 


It must be determined, then, what is aus is ihe term “San ano 


oe, Laiis unit.” ‘From the text of the ‘Act it is plain that the unit includes a se 
ve the: joint-use facilities and the facilities used exclusively for the Fed- Se 
- eral service area. Does it include the State service area? . 


Section 1 of the Act provides that the Secretary t may not a: ~ 


: construction. until he has— 


If the Sécretary cannot proceed until he hes pene rene ioe the | eo 

use of water for. the State service area, it is plain that he cannot ever. 
commence construction. of the San Luis unit. The State of California 
‘ had already initiated action to secure. the rights. to the. use of water for ee 


19-105 Cong. ‘Rec. 7994. 


| 80 105 Cong. Ree: 7994. 


: "624859626 ee ae 


ee secured, or has satisfactory assurance of his ability to secure, all rights | a 
e . to the. use of water which are necessary. to carry out. the Bienes of the unit © - 
and the terms and conditions of this Act * ca - . 


Ca 
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e ; ‘the: State service area and fs was: never eeaieaipiated. ‘hat one Sore | 
tary should secure such rights. “Indeed, the United States:had: already | 


agreed with the State of California on the division of water and the 
right to the usé of water for the State service areas had already been. - 


- allocated to the State by said agreement.” By the same agreement 
the water for the Federal eo Luis. unit service area: was allocated to 


Dee ; the United States. 


The words of Section 1, then, limit the definition ee ‘he term “San : 
Luis unit” so as.to. exclude a State-service area, for it is obvious that . 
the Secretary must acquire all necessary rights tothe use of water | 
for the purposes. of the unit. but not for the use of water in the 


State service area. - 
Section 1. further provides that the eee may not. commence 
construction until he— : 23 | 7 


* * * has * * * received satisfactory assurance from the State of California 
that it will make provision for a master drainage outlet and disposal channel. 
for the San Joaquin Valley, as generally outlined in California water plan, 
Bulletin Numbered 3, of :the California Department of Water Resources, which 
' will adequately serve, by connection therewith, the drainage. system for, the 
San Luis unit or has’ made provision for constructing’ the San Luis interceptor. 
_ drain to the delta designed to meet the drainage requirements of the San Liis 
unit as generally outlined in the report of the Department of the Interior en- 
titled “San Luis Unit,’ Central Valley Project,” dated December 17, 1956. 
{Italics supplied.] . 
Here. again. 1s a reference to the San. co unit and this. time the 
| reference: i is tied to a report of the Department of the Interior.” An 
examination of the Poport a to defines the San Luis’ service 
area as follows: | 
-. The irrigated area of the San Luis Unit would contain about 485,000 irrigable 
acres. The western boundary of the service area would be elevation 485 
as far south as the Pleasant Valley Canal, and, from there it would average 455 


feet in elevation, the: grade of the Pleasant: Valley. Canal. -The eastern: boundary . 
ofthe. proposed service. area is an. irregular. line. represénting the eastern ion 


a edge of: the better: quality. soils. . ‘Before: coustruction. begins minor modifica- 


tions in these service area boundaries would be possible, but the irrigable . 


ee acreage to be served now cannot be increased because of water supply see 
-  -. tions. . The service area. boundary is shown on plate 1.. (Pages 23 and 24.) . 


- Plate 1 referred to is entitled “Central Valley Projet Uikiaaats 


Plan—West San J oaquin Div.—San Luis Unit—Calif. SERVICE. 
AREA.” The service area of the San Luis unit is outlined on. plate. 
L Clearly the San Luis unit includes an area of irrigable land. 

The “drainage reqitirements for the Sain Luis “anit” are also de-- | 
, ecribed in the report at pages 13 and @ 4a as follows: an: 


. 1 Agreement between the United States of America. and the Department of Water : 
Resources of the State of California for the Coordinated Operation of the Federal Central 


- Valley Project and the State Feather River and Delta Diversion: Projects, dated May nee 
1960, Contract No. 14-06-200-8363. - é 
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Approximately 96, 000 acres cae the lower ees of. the. service area: will - re- 7 
quire. a. drainage system for: the disposal, of. saline water unsuitable for reuse, 
‘The closed drain system. for this area would. consist of tile pipe drains, 10-inches 


* to. “24-inches.- in diameter, located. at one- -half mile intervals at approximate 


depths of 10 feet.. The. tile pipe: would.be connected to open drains. carrying 


the waste flows to the interceptor drain. ‘Trap boxes for deposit of silt would: ; 
‘be provided in all closed. drains at intervals of one-sixth mile. The San Luis — 


interceptor drain, approximately 197 miles in length, would be an earth section 

-channel . extending from the vicinity. of Kettleman City to Dutch Slough in the 
San Joaquin-Sacramento Delta. It would have a capacity of 300 cubic feet 
‘per ‘second. Major. structures . along ‘the. interceptor. drain. include -siphons 
under -wasteways,: floodways, existing canals, railroads, and. highways ; siphon 
spillways; reinforced concrete drops; State. and County > highway and farm 
road bridges ; culverts ; and | irrigation | ditch crossings. ‘The closed pipe drain . 
system. would have a capacity sufficient to ‘accommodate. accumulated flows 
of one cubic foot. per. second for each mile of drain. The total volume of: ‘water: 
~ to be wasted which would be handled by the drain system and interceptor drain 
. would be. approximately 127, 000 acre-feet annually. - 


- Further: reference to plate. 1 indicates . that. the drainage require- . 


7 ments of the San Luis unit are limited to the drainage requirements of» = . | 
the Federal San Luis unit service area, The conclusion is therefore gas | 
inescapable that the San Luis unit. ‘does ‘not: include any lands “out- 


_- side the Federal San Luis. unit service area” and. that It. does: not - 
oe include the State service area. | ta 
- Therefore, when the Act states that “in constnucans, enemas sad a 


a ‘maintaining the San Luis unit, the Secretary shall be governed: by © 
the Federal reclamation laws,” it directs the Secretary to apply recla- 


mation law, not to the State service area but to the F ederal s service | 
area, which is the only area included in the unit. a, 

_. Having determined that the language just aed does not require - 
: the application of Federal acreage limitations to the State service area, — 
we must next inquire whether anything else in the Act or in its legis-_ 
lative history requires this result... We have already seen that. the. 


oos.alimination’ of Section 6(a) from: the. Senate. bill. and of. Section q 


fromthe House bill cannot be interpreted as: an expression. of an intent . 
to apply acreage limitations to the State service area. | 
‘The concern of those opposed to the inclusion of Section. 6 (a) and. 


Section 7 was to insure that the benefits of Federal expenditures should _ - 


not be conferred on owners of excess lands and to.insure that the nature 
| of the Federal-State relationship would be the determining factor — 

rather than the specific. exemption they ae As the minority 
: of the. House committee reported: _ a ot ais | 7 


ok as We cannot ignore the public interest. in. the handling of any. Federal Sag 


reclamation project: ‘in connection with the real. possibility of enhancement of .. 


huge private. interests through interest-free Federal investment. The intent of 


the basic Reclamation Act was to use such Federal investment so that no right — - | 
to the use of water. for Jand in private ownership exceeded 160 acres to. any. one 


| landowner. 


Senn, f oa ae . i op oh. cy ae ee eam Maren eee : 
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ne ERT. 7155 authorizes: a. ‘Federal reblamadeion’ project ‘ upon which: ‘the State ne : = 
a “given authority to superimpose a State project addition: The arrangement will. ti 5 


ae be: worked. out by contract. 'These:are- new and untried areas for reclamation. ‘ 


‘, © ‘Under these-circumstances it is imperative that we protect Federal interests and ie 


'. > the basie concept.of Federal reclamation atid By deleting section uf We feel that: 7 


s this will-be accomplished. i 


~The j inquiry then is what i is ‘the nature of the Federal- State relation- > 


i. ap upon which: the opponents of Sections 8(a) and 6 conceived the . -, 


Aue toturn. es 
In the House the principal: Gyponcs af Section 7 were See cel | 


a ative Cohelan, of California, and Representative Ullman, of Oregon. a 
‘Hereafter are a series. of statements made mye these | Representatives ay 
7 during the House debate. oo et a ce 


3 . 2 Mr. ‘COHELAN. ‘Is the project as to San Luis more Federal or. more State? ee 


I am not‘elear on the hybrid character of lit. It ‘seems to me this is a very = 


; - important point, -beeause | whether or not it is more Federal than: State. or. more: 


State: -than Federal has:'a:. yereat deal.to do with. whether the reclamation law’ 


; - applies . eee . . - | 
sgh Mr. Chairman, the amendment to sdelees section 7 from ER. 7155 is . intended | 
: ~~ to do only one thing, namely, remove that section of this bill which predeter- . 


mines that Federal reclamation law shall be applied on the basis of who carries. 
Lo water from the San Luis Reservoir, the section which completely ignores the 
extensive Federal interest in San Luis itself and in the vast faciilties which a 


. - will bring that water tothe San Luis pool. 


oe Congress. cannot ignore.that Federal pi eveate Indeed, the sole job of the 2 Congress ne a 


4 in this:matter is to jealously protect the Federal interest.” 


ae os ; wo * 2. ee c ee BY 


| Mr. ULLMAN. The issue is. this: Shall Federal benefits and Federal sae ne 
aa guards follow. Federal investment? I am not here to tell you that we should 
eae try to superimpose upon the State all of our Federal requirements. All I- say. 


is that. Federal benefits should. follow Federal investments. If we leave out 
_ ’ section 7, you have a complete DULL ® ER se sed BH de sent 
., We are not attempting to foist anything ‘upon ithe State, All we want todois 
to safeguard: our Federal investment ; make sure we maintain the. safeguards a 


| a _on the Federal investment.” c- : | | 
Mr. ULLMAN. We’ have here: a Feder al-State project weneres: an ‘arrangement _ 


_ has not been worked out. We have no agreement and I have no way of knowing 
io and, no one has any way of knowing where the benefits will-fiow at this Hime 3 


: : ba only want Federal benefits to follow where. Federal investment is made.™ 


In the Saad Senators Dongl as," and sara expressed similar in 
_ Views. , 
- The basis for, opposing ins aentiay of an exemption was the Sie ec- 


| - tion to the landowners in the State s service area on} oying the benefits aoe 


SB. Rept, No. 399, 86th Cong, 1st Sess, P. 25. . <a 


‘+ 23106 Cong. Ree. 10453. 


106 Cong. Rec. 10467. ogee oe 
. 2% 106 Cong. Rec, 10556. = 
26 106 Cong. Ree. 10556. 


27406 Cong, Ree. 10559. 


8.105 Cong. Ree. 7497, 7672. 
20105: Cong. Rec. 7992. 
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= of Federal: woicitines ‘Senators. ‘Douglas and Morse: and ees es 
 sentative.Cohelan. assumed as a, fact what was not a fact, that is, that — | 


the State service area would:get the: benefit of Federal investments. og 


. The Secretary is authorized by Section 2 of the Act to enter: into an 


“agreement so that the State could deliver water in its service er 


areas “* * * without, cost to.the.United States * * *.”. 


Representative Ullman saw the issue clearly. He said that he Tad | 
SEE no way. of. Inowing,. and no-one has’ ay way of knowing, 


where the benefits will flow at this time.” ® 


-The assumption by some of the legislators. cia benefits would be ; 


conferred on the State service area which were produced by a Federal. | “ 


“investment, referred specifically to the reclamation dams upstream in Ss 


_ Northern California, 31-the Delta cross channel, the Delta-Mendota - _ 
ee canal, the Tracy pumping plant, and the sturdier base required for Be 
the joint-use facilities which will increase their capacity to provide ote e 


Sd both Federal and State needs. Also mentioned was the power pro- Hoa - 
— duced at Federal dams up river. - 


AE the State were to develop # its ‘own. water: at + Oroville, éloabe it Le . - e 
"go that it: eventually discharged into the Sacramento-San ac oaquin iO, eae 


‘Delta and then were to take it out again to supply a project entirely | = 8 
_ its own, ‘Federal reclamation laws would not. apply. to. that. project 


_ merely because State water had been n commingled with water from — s | - 


: : Federal projects... 7 


Senator Morse’s suggestion that courts fig find. that the 160- noe ure 


ce limitation. does not apply to commingled. waters” ¢ 105 Cong. ‘Ree, 1. 
hi W871). i is to the. point and: borne out: by the authorities. - It. is, the law - ne 
_ that. rights to the use of waters are not affected by. their being ¢ com- : ee 
‘a 2 mingled 3 in a natural watercourse.” | 


Thave requested. the Commissioner of the Bureau of Peclanaton to an 


- provide. data concerning the San. Luis unit. His memorandum, at. o 
. tached hereto as an Appendix A, discloses that the State will.not use 


Do the Delta cross « channel, the Tracy pumping plant, or the Delta- -Men- i 


dota canal. _ 
: The use of the electricity at ‘Federal dams to prods | power - at 
State projects. cannot require the application of reclamation law. 


.. Federal power is for sale by the Bureau of Réclamation: It is possi: 


ble, but by, no means’ certain, that the California Water Resources 


ae Board. will purchase some of its needs from the Bureau. ° However, be 
‘there are thousands of users of Federal power in the West: ‘who are. 


- not required to comply with Federal reclamation laws. No statute 

_ has been found: to suggest that Federal power, like Federal water, is 
| available only.t to those who comply with Federal reclamation laws." 
90 Page 420, supra. . | | | 


ad 1 'Drinity, Shasta, Keswick, Folsom, Nimbus, Sly Park. ‘See 105 Coie. Ree. 7672. 
ets 2 ge be Water Rights in the. Western States oe Bd. ye Pp. 35-805" oT) 
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| Indeed, there i is a apacia rate oe power or for. Federal pro} ject 
| pumping: ‘This is lower than the rate. charged non-Federal power 
--users. In its operation of the San Luis, the State will not have the 

oe benefit of the Federal pumping rate.* 7 

“It was also erroneously stated in the debates that in ‘the operation a 

of the San Luis unit itself the State lands would have the benefit of 


a Federal subsidy. For example, Senator Douglas sald : 
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3 Mr. President, the main: new: project: which is to be carried out by the Federal | 


7 Government under this bill is the dam creating the so-called San Luis Reservoir. 
This. dam is to be constructed with Federal mouey, and the initial water behind: — 


‘this dam, therefore, ‘will be. water entirely — assembled because of Federal 
~ expenditures. | : 


The. rather indefinite’ Groped which. is eontainea® in ‘the ‘pill and which is” 
supported. by the testimony with respect to-the bill is that the height of the — » 


dam will then later be raised as a result of expenditures by the State of Cali- 


penditures and would not be in any degree Federal water. 


* The contention. of the Senator from Oregon and of the Senator frome Illinois is - 


that one cannot cut the dam in two any more than Solomon’s child could be cut 
in two. One cannot build a second story on a.dam without a substructure going 
down deep into the earth, into the rocky formation, which is probably a more im- 
portant part of every dam: than that which is above surface. One cannot: build 
a second story unless one has a first story.“ : 


A close examination of the Act will reveal that the general statement a 


that water for the State service area is to be supplied “without cost to 
the United States” is carried out by the detailed requirements. Sec- 


tion 3 prescribes the provisions to be included in the agreement between - 
the United States and the State. Subsection (b) of Sass 3 provides : 


that: 


The State shall make available to the Secretary during the construction, period 


. sufficient’ funds’ to : ‘pay an. equitable share. of . the construction costs of..any — 


facilities designed and constructed. *:* *, 


- to such capacities that will permit immediate joint use by the State 
and the United States, or to such capacities as will permit future en-— 

largement to accommodate the needs of the State. The proposed agree-_ 

ment provides that these payments are to be made monthly in advance. 3 


| Subsection (d) of Section 8 of the Act reads: : : 
: ‘The United States and the State shall each pay annually ¢ an exticable share: of 


; the operation, maintenance, and replacement. cost of the joint-use facilities. 


' fornia. Hence it is argued that the quantity of water impounded behind the dam — 
“will. be increased and the added amount of water would be’ due to State’ ex- 


~ 


~ Therefore, it is plain that the State will pay not only for a “second | 


story,’ ” as Senator Douglas puts it, but also will pay in’ advance its 


: equitable share of the cost ef the “first ony: ne 


33 Appendix B a eaeuea., 
$4105 Cong. Rec. 7671. : 


% The inclusion of facilities ‘for the sieiaee. ‘and. delivery ae rater: tg. areas puted: of : 


. the Federal San Luis unit service area” will not only not require any Wederal investment, 


it will result in substantial saving to the United States in proyieiee alesis seivice t to ae 


-. the Federal service: area... apenas Cc. arene: 


? 
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| _~ -December 26, 1961 | 
“The question now is, do the Federal acreage limitations apply: to 


-lands.served “‘at no cost. to the United States,” by this joint Federal-_ Eo 


State. project? This question involves important relationships be- 


.. tween the United States and the State. Section 2 of the Act. of ‘ 2 | 


a February 91, 1911 * (hereinafter referred to as the Warren Act), i 
authorizes the Secretary of the Interior | = 


_'* * * to cooperate with irrigation districts, water users associations, corpora~ a 
. tions, entrymen, or water ‘users for. impounding,,. delivering, and: carrying ‘water ~ 


oe for irrigation purposes: Provided * * * That water shall not be furnished 


_ from any such reservoir or delivered through any such canal or ditch to any one 


= landowner in excess of an sean. sufficient to irrigate one hundred and: sixty e Maes 
“acres * * *, : . ig 


— Did Rites? in the San Luis Act, ited that Section. 2 of nee - «te 
Warren Act should govern. the Secretary of the Interior in’ the as re 


e ministration of the San Luis unit? - | 
‘While it is not necessary to decide here ahothr a, State may be 
included in the terms of “irrigation districts, water users’ associations, 


ae corporations, entrymen, or water users,” I have no doubt that a State 7, a oe 


nay be a contracting party under the Warren Act... | | 
However, the State of: California, in its participation ari ‘the. : 


" United States in the San Luis project, is itself exercising far more than | . 
the powers of an irrigation district or water-user association, Itisex- _ 


 ercising the highest function of a sovereign. ‘Senator Kuchel described e 
-. the State plan in these words: | 


. %* *.* Meanwhile, the people of the State, through their State government; 


eee have gone forward in the development of plans for.a series of water projects to. | 


| be developed and built by the State to bring. supplemental water to those areas: 
which need it by reason of the tremendous increase in population in my State. 


- The State water plan, as conceived by the State government, is an $11 ‘billion. 7 


undertaking. A portion of the State water plan is termed the Feather River” 


; project. In a word, a State: project: by: which: supplemental northern: water would. | ; 


be transported over the mountains or around: the coastline of Santa Barbara | 
and Ventura Counties into all the areas of southern California, to. be used in the: ; 
' main, of: course; for supplying supplemental water for people and for indnatry | 


~ . as wellas for agriculture.” 


. An examination of. le California Water Plan, aoe le to in Sent ion | 


— ‘Lof the San Luis Act, reveals that the water to hs collected at the dam: 


at Oroville on the Weathar River will be transported through the San _ 
Luis reservoir and canals to a State service area which may include: = 
ie irrigable land, and certainly includes the eee of Santa Bar- : 





~ 3836 Stat. 926. 
#58; Rept. No. 154, s6th 1 Cong. Ist Sess., Dp. is, 


ae ae 


ahs 
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= bara, Los Angeles, cl a Bernatdino' in ners California. ‘The 
Bi — of the plan 1 is described i in its text, as follows: | ; : 


The final phase of the: State-wide ‘Water Resources Investigation is oresetsd cE 
é herein as “The California Water Plan.” Bulletin No. 3.describes a comprehen- : 
sive master. plan for fhe. control, protection, ‘conservation, distribution, and 
| utilization of the waters of California, to meet present and. future needs .for all 
_ beneficial uses and purposes in all.areas of the State to the maximum ‘feasible. 

_ extent. The Plan is: designed to include-or supplement rather: than to,supersede | 
- existing water resource development. ve and coe not Enter RST with: ceowat: 
aighits to the. use of water * * *, 
The California Water. Plan includes local works. to. meet local apee ‘in all | 
portions of the State, It also includes the California Aqueduct System,: an 
. unprecedented system. of. major works to redistribute excess waters from-north- - 
ern areas of surplus to areas of deficiency throughout the State. The Plan gives — 


. eonsideration to water conservation and reclamation ; to flood control and flood | om 
~ protection; to the use ‘of water for agricultural, domestic, municipal, and indus-' - 7 
trial purposes ;: to hydroelectric power development ; to salinity control and ‘pro- aa: 

, tection ofthe quality of fresh waters; to navigation ; to drainage; and to. the 


interests of fish, wildlife, and recreation. It contemplates the conjunctive opera- 


~ tion of surface and. ground water reservoirs, which operation will be. essential | Sp 
Tag a oe to regulation of the large amounts of water ultimately to be involved, * * *, a 
oe “The California Water: Plan. is a ‘master ° Plan ‘for. the: eontrol,’ conservation, - 
’- protection, and distribution of the waters of California, to meet present. and _ 


% future needs. for all beneficial uses and purposes’ in all areas of the: State to. the _ 7 . 


| maximum feasible extent. It is a comprehensive plan which : would reach 7 


: from border ‘to border both i in its constructed works and in its effects. The Plan : - 
is a. flexible pattern susceptible of orderly development by. logical progressive. a 


7 “stages, the choice of each successive incremental project | to be made with | due rae 


7 -eonsideration to the economic and other periment: factors governing at the. aes 


es particular time. (Pages | XXV and 37. 
In the debates on the ‘San- Luis Acct: the eeneioal: issue was ‘the | 


‘Siinination of provisions expressly exempting the State service area. 


. There was no clearly expressed consensus as to. what reclamation. law 
would mean with the exemption eliminated.** However, -a- common 
denominator of legislative intent can be derived from the debates., 
_ First, Congress intended that no benefits were to be conferred. on 
the State service area by Federal. investments without carrying | the 
burdens of Federal law. : : 
Second, Congress intended no ener -on dis right, of the 
ri State to devon its own resources, . unless Federal interests could | 
not otherwise be protected... ngs 8 Pani 
Senator Douglas, who. represented those urging. an extension; of 
Federal law, finally came around to the view that “the elimination of 


Section 6(a) will make it clear it is the intent of Congress. that. 


Federal reclamation law shall not, be barred from: applying” to the a 


aed § think whoever ands the Record should understand that there is no: perfect una- =; 7 
nimity of opinion and, therefore, no elear legislative intent concerning this queniien. ? Sen. oe, 


Carroll, 105 Cong. Rec. 7989. 


i ae : ; eee et : Bae, 
ws ; 


ae ee ee December. 26,. 1962, 


7 ‘intention’ unreasonably to foist Federal law on the State... 


--., Nearly everyone characterized the arrangement at Sait: Luis. as “a. & 

. ,-unique. - Certainly no one. suggested. that the only result consistent: ke 
_ «with reclamation law was to impose, acreage limitations on ‘the State: ae ae 
a Indeed, the real i issue was recognized by Senator Morse, who said: 
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es pare service area. This j is the view eee by SE aioe Carroll co ns 
and, in the House, by Representative Ullman,“ who disavowed. ay Be 


Let me ask the Senators from California whether they have ever thought: a a 


it is not beyond the realm of legal possibility that the courts. might say that, ~ 
; because the two sovereigns entered into a joint enterprise, there was a -great.. 
- modification in respect of the application | of the reclamation laws. I do not : ‘ 
“ know what the Court would hold: - So far as I know, there is’ “no. U.S. Supreme ne 
Court decision: a precisely ei eecune the legal effect. of a Joint, venture of: ‘this tae 
= type. . 2 
In Dawies Wephouss Co. ¥: Benes 321 US. 144,. the Sapisithe: a 
Court considered: an Act and its legislative history i In many respects _ 


similar to the one ‘here being considered. ‘There, as here, Congress 


' oo 


had omitted to be specific and had “* * * Jeft to the Administrator es 


and the courts a task of unexpected difficulty. ”. ‘Here as’ there 2 


a “relevant authorities and considerations are’ numerous and equivocal, 


_ and different: plausible: definitions result from a mere shift of em- °°: 
_ phasis.” The case involved a conflict between. a wartime price regula Lo 
tion by the United States Price Administrator and a State Railroad — 
case cia ‘The Court: resolved the i issue In favor of State control . 


| saying : 


We think Congress desired to depast fro ais traditional Gasiitionine of func- 


tions. between. State and Federal government only so. far as required to erect emer- 


* -gency’ barriers against. inflation. No question - as to: the power of Congreéss- to. - 
reach and. regulate’ this business, should it: find: it necessary to: dose, has: been Z 

'  -paised” here. | But as. matter. of policy Congress ‘may well have desired to avoid . 
4 conflict or occasions for. conflict between federal agencies and. State authority 
which are, detrimental to good. administration. and to public acceptance of an 


emergency system of price control that might founder if. friction with public ae 


authorities be added to the difficulties of bringing private self-interest under 
o control. . Where Congress has. not clearly indicated a purpose to precipitate Conca 
conflict, we should be reluctant to.do- so: by decision. (821 -U.8. 151-152. te | | 
“Tt will not be presumed. that a Federal statute was intended ton: 
a supersede the exercise of the power of the State unless there is a clear ey 
. Inanifestation of an intention to do so.” Schwartd v. Tedas, 344 US. eet 
199, 202, 208. See also Reid v. Colorado, 189 U.S. 187; Savage v. 
- Tones, 295 U.S. 501, 583; ; Atchison, T.& SF .R. Co. v. ‘Railroad Come. 
t ti ee deh 283 ‘US. 880, 302, ~The Suprenie € aad has eu de; a 


4 83 105 Cong. ‘Ree. 7867. " [Hmptiasis supplied. ¥ 
- 40 See Dage 416, supra, 

_ See page 420, supra. - 
“105 Cong. Rec. 7684, 


“ 
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oF ; ‘lineated iis maori ei, requiring. acreage ianteetion: In Z vanhoe . . | 
. ‘Trrig, Dist. v. M oC'racken, 357 U.S. 275, 297, the Court said, “The 


" cexcess acreage provision acts as a ceiling, imposed equally. upon all — 
mie ‘participants, on. the Federal subsidy ee is poem bestowed. ‘ faa 
‘supplied. ] | | 
This ‘policy was ee TEE aolinowllg6ar in fies eee re- 
: ports and debates on the San Luis Act. The Act itself refers'to the 
“Warren Act and. when it does.it limits its application to that aspect 
of the Warren Act which implements a national policy that Federal 
law must P SPPOEENY: Federal susie Section 2) reads im part a as 
follows: : : | one ne | 


"The Saeeciie is also authorized to permit the use of the irrigation facilities of 
‘the San Luis unit, including its facilities for. ‘Supplying pumping energy, under 


¢ contracts entered into pursuant to section 1 of the Act of February 21, 1911. 


In Davies the Court had for a guideline a. clearly defined. Federal 


ic policy : a policy “to erect emergency barriers against inflation.” — 
Similarly, here, we have a clearly defined Federal. Re a policy oe 


that Federal law shall follow Federal:investment. .__ 

~ Section 2 of the Warren Act standing alone requires the application a 
of acreage limitations. where the United States cooperates with an — 
entity in the construction of irrigation: facilities even where no Fed- | 
er al subsidy. is extended to the lands served by the entity. 


— . However, the legislative history of the San Luis Act. exhibits a, rec- ~ sat 
7 oraition’ by the Senate and the House that acreage limitation should. 


‘ i apply where Federal investment is made and because of the Federal an 


investment. The Warren. Act was enacted in 1911, before the ma-_ 
pe te 3 turity. of national reclamation policy and long before anyone could - > 3 
2 ee water for more than. 160 acres by agreeing-to sell his excess lands. 


IT am convinced that the problem we face here is precisely that 
: tied by the Court in Davies and to which Senator Morse referred.** — 
We have'a clearly defined Federal-policy to apply to an-act of doubt- 
“ful meaning. In the consideration of the San Luis Act, the Congress 
owas, scrupulous, to avoid conflict, with. legitimate State authority. To | 
paraphrase the words of the Davies opinion -we should not precipitate 
-a conflict with a State which Congress was careful to avoid, Ps 
such conflict is necessary to carry out national policy. 

. Since the San Luis Act and national reclamation policy do not 


~ ‘require the application of Federal acreage limitations to the State _ 


service area, and since the application of Federal law to the State 
service area would clash with another basic national policy to leave 
- .the States free where Federal interests are not impaired, I have 
a concluded that Federal acreage limitations ee DOP apps to the State . 


6 3 Senator Dougias, 105 Cong. Rec. 7672. 
44 See page 425, supre. 
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Ee ee OE, 7 December 26, 1961 : ea ae ee 
| en ibe. area and that the. proposed, agreement, for San Luis may y be - 
7 signed by you in its pesent form. Se ae a ° 


| Frank J. Baney, The Solicitor. 


bees APPENDIX A 


To the oe | | | - 
_ Subject:. Operation of the State Water Resources Development Sys. , 
tem with specific reference: to the joint-use facilities of the San . 
Luis Unit - 


Neither the State Water Plan nor ile eiopoesa a one cnet ; 


’~ now under consideration by the Secretary contemplates the use of 
Central Valley Project facilities, other than the joint-use facilities 


| identified j in that. agreement, to serve the State’s:service ‘area. 


a a The May 16, 1960, agreement with the State provides. for a division 
of waters a ailable to the United States and to the State in the delta. — 


The water available to the State to meet its requirements in connection. ° 


“4 ‘ ot 


| = — 20, ie at 


with the proposed San Luis Agreement was considered to come from | 


the yield at Oroville Reservoir and surplus flows available in the - 


delta for transfer to and storage in its portion of the storage capacity os 
in the San Luis Reservoir. ‘The flows available to it’ in the | delta were 


_ . détermined, on the basis of surplus flows available after the diversion . — 


_ requirements of the Federal: Central. a Project, including ce fe. 
ova San Luis Unit, had been satisfied. . : 


, eel order to provide service to its service area, the State ae scheduled . 
ae: the construction of its project in such-a manner as to have facilities re- 


fe quired to provide its own service. when that service is required. 


Specifically, Oroville: Dam, the State’s pumping plant in the delta, 
and the State’s canal from the delta to -the. forebay. to San: Luis 
Reservoir are scheduled for completion by 1968. -Neither the State 
Water Plan nor the proposed San Luis Agreement. provides for the use: 
of the Tracy pumping plant, the Delta-Mendota Canal, the Delta 
Cross Channel, or any. Central Valley tprage: facilities to provace | 
water to the State’s facilities. ~ | 
In considering: the power. requirements of the a Si Luis. 
features, the proposed San Luis Agreement contemplates the State 
_ shall furnish to the San Luis switchyard ‘the energy required: to lift — 


the quantity of water into San Luis Reservoir that it stores in that = 


« reservoir, which water is delivered to the San Luis forebay through its ~ 


_. - facilities from the delta. .The agreement.also contemplates-the State . ce - 
ve will | supply the. > energy, bey Weim to” Tit, water: at the Mile (18 ao % 
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| purhipiag’ plant: that 3 is. -deliversd to its facilities at, Kettleman City, 
the terminus of the joint San Luis Canal. . 
Tf, at some future date, the State is siocseatil | In procuring some of. 


a i. its energy requirements from United States facilities, such energy — 
~ will be supplied under a commercial-type contract, the same as is how 


foe from the State Water ere Board. 


in force with all other preference customers. 
_.., Federal Central Valley Project water requirements for the Federal 
San Luis Unit are accounted for and identified in permits obtained 


ACB: ) Froyp E. onae: 
., Commissioner of Reclamation. 


APPENDIX B 
. ‘Dacenprn 20, 1961. 


big oe Tom THE Sorrcrtor 


‘ oe Subj ect: Marketing of Central Valley Project: power: to State of! 


- California. ge 2 ies 
ne have inquired as to certain phases of the aca of power’ _ 


oF, from, Central Valley Project to the State. of California, and in connec- : 
7 ‘Ke therewith we advise as follows: os fee te 


1. Power developed by the 1 Bureau of Beslnatation ae mar: 
 % Keted by it is not now being supplied nor will it in the futute be | 
' .. supplied to the State of California for ee pumping as a. ee oe 

| part of Federal project use. | _ 
_. 2. Any power sold to the: State for: irrigation pumping or any” | 
-_ other purposes would be sold under standard proj ject: rates “ppl — 
_ gable to all customers. pe gs 
- 8. The Bureau of Reslamatien eeanily has" an effective con- 
- tract with the State of California for its pumping needs at its: 
~. South Bay Aqueduct pumping plant. 7 , 


~ The general conditions of this contract: are as follows: 


Maximum contract rate of delivery 3,260 kw. Service to be 
limited to Sundays, holidays, and the hours before 7 :00 a.m. 
and after 10:00-p.m. on.all other days. —. x 
Rate Schedule R2-F2 which provides an estimated average ie. | 
per kwhr. of 5.5 mills.after allowing five percent discount for 
service at transmission voltage. The rate schedule referred to is’ 
.. the standard Central ee Proj ect rate: schedule applicable t to” 
+3 ks firm power service. : oe 
2 PG&E will wheel power the South Bay Aqueduct pumping - 
| plant at a cost to the United States of % bea “However, 


“To: THE Souermon - 


rk 
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‘December 26, 1961 


‘Gat) Fete Douay fo 
Commissioner i Reclamation. ) 


"APPENDIX | fe Geet 
oo ee Sena put . 


The estimate of. S455 BBY, 000 for the cost ae a Sari Luis Daw ae 





* See, tude of the savings. will, of course, be determined by the pereenh 
a yet to be reached on the sharing of these costs. 3 


Sad y es E. ae 
Commissioner of 4 Reclamation. 


i : - the total: cost te the U. S. 1s: limited to $55, 600 during the contract | 
|. term which ends December 31, 1970. - roe ee Ete 2 


a ‘Subject: Savings to the Federal Geena through joint Redersls ee 
‘Ae State construction of certain features of the San Luis Unit, Cen-_ om e — 
tral Valley Project. | ee ee 
_. The attached table entitled “Capital Cost Allocation—J ar San’. 
Luis Division” indicates the extent of the construction cost savings » es 
a2 fo the. Federal Government eee joint construction of the features eg 
~~ listed. , oe 
_ , "The second Saline aie the’ Gad leading “Share: the Savas oe . — 
_ _~ Method” shows the total cost of features involved if constructed Py 
the Federal Government: to serve the. Federal San Luis Unit without — 
. “State participation: to be $226,038,000. Through joint construction 
swith State par ticipation, the Federal share of joint costs to achieve 
-. the same service te the Federal San Luis Unit would be $196,211,000 © 
under the “Share the Savings Method.” The actual saving. of: costs. 
Shue “provided for in the proposed agreement would assign a slightly lower’ 
_ portion of the joint. costs, $194,827,000, to the Federal Government. 
_. ° Thus, a savings to the Federal Government of $31,211 ,000-would be’: 
es possible through Federal- State snes of tie: construction costs: of 
7 se joint features. 


eos hen to serve only the Federal San Luis Unit does not include - a o 
- “provision. for future enlargement assigned by the authorizing legis-. an a 

. lation. If such provision were included, a further oe to HOY 

sig te Federal Government would be indicated... | i 
_.’” .While the above figures will vary as ‘final designs and estimates are | a 

- ‘completed and. actual construction costs incurred, we expect, that the ete 
savings would remain of the same general magnitude. e 4 

There would be additional savings in the operation, maintenance, 7 

: and. replacement costs of the completed. joint features. The magni-— a ie 


ea. ae 


; Carrran Cos AsLocaTion—Jomnr San Luis Division | 
(A) Peak Capacity Method _ 














| ; Cubic feet per second ~ ae ae _ Thousand dollars | 
Feature baal to es ee ee , ae ee: BEES 
Total | os ederal ‘Percent State ie . Percent |. Joint. — Peas . State eee 
- San nis Dam and Reservoir. ----. 2, 100 1,000 | 47.62} 1,100} . 52.38] 101, 530 4, 340 . 53, 181 
San: Luis: Forebay RS ee ile eee , 2, 100 | 1, 000. : 47. 62 l, 100°] ° 52. 38 | 10, 670 5, O81. 5, 539. 
San Luis pumping-g enerating # ' plent- | ..2,100/° 1,000; “47.62]- .1,100] . 52.38} 91,400) ° 43 525° 47, 875 
Mile: 18 pumping pent: oP ira Oe oe 13, 100 ; 6, 000 AD: 80 re 100. ~—6BA. 20 38, 330 17, 555 ; 20, 775 
San Luis Caiial: 2 | : : | , ee 
Reach 1 Ae ope sedaee esau. 2,100 |. 1, 000 47.62 | . 1,100 52. 38 | 33, 117 “18,151 |. 19, 966 
Reach 2.2 .-_-_--- Ree ee eee 13, 140 6, 000 45: 80 7, 100 > 64. 20 | 29, 811 |. 13, 653 16, 158 
‘Reach 3----..------ ie Reale 11, 800 . 4, 700 39. 33 7, 100. 60. 17° ‘51, 807 20, 635 1; 172. 
Reach 4- maeeennne os aera oeetoe 9, 350: 2, 300 24, 60 7, 050.” 75, 40 Els 519 Pa R34 8, 6835 
Reach 5. .~-.--2-------- Sahai 8, 350. — 1, 300 15, 57 7, 050 84, 48 19, 531 3, 041 16, 490 
San Luis floodworks # ceo ani Se wi haicge ie ba imitans Ble ee 50.00 }___.____ ue 5Q. 00 33, 097, 16, 549 16, 548 
Power facilities; - : > ae | a: : | | : : 
ase iV ue bed nrhre aha 2,100} 4,000} 47,62; 1100; 5238] 4,268| 2, 032 2, 236. 
San Luis-M transmission line... 18,400} 6000] 45.80} 7 100/ 54.20] © 1,243 569, | 674 
Mile ae eratehyerd aoe PP eee — 13;100: 6,000 — 45:80 7,100 | 64.20 1: 1, 625 , 7445 0°. 881 ‘ 
Total Ost. 2s eee Tyco | aietals Bt a ec Sil iat Bena Se ae a a 432, 948-| 192,718 | 240, 230 
Percent. Steet ep ae eee ees eae er ee ee se ete ie ae Nl acid tk Bee eee eho e Sear Ad, 51 | 55. 4g - 





- Sec footnotes at end of table, 
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: "Capra Cost Axuocarron—J oIN'T San Luts Dryiston—Continued 
(B) Water Delivery. Method. | 








te OG es Thousand sereiect : 3 "EP housand dollars: 
Total: Federal Percent | State |. oo oe . Federal | State | 
on Luis oa ad Reservoir -2------ ~ 2,100 1;000 ;} 47.62; 1,100 52, 38 | | 101, 530 — 48,349 | — 33, 181. 
San Luis Forebay !_2._ 2-22 _2- dos } 2,100}. — 1, 000 ' 47,62}. 1,100 | 52. 38 10, 670 —6B, O81 5, 589 
San Luis pumping-generating * “plant_- s 2,100 |) = 1, 000 | 47-62 | 1,100] 52. 38 91,400 ; 438, 525 AT, 875 
Mile 18 pumping plant. -: ee ee 4,.773 1, 250 —626..19 | = 3, 6238 73. 81. 38, 330 10,039 | 28, 291 
San Luis-Canalr? — i a ae Le | | a Rig a iecaT ee | We oe ga fe a | ey ath oa 
Resch seh St ke DOO 1,000) 47.62} £1,100) 5238). 38, 117 18, 151 ~ 19, 966 
Pa et: (C1 | hey” arts eee ae iad St tere ante! - 4,773 | - 31,250] © 26,19 |. 3,523 | 73. 81 29, 811 7,808 | | 22,003 
-. Reach 3.2. 2-22 2baeel situ: .t.|. 4,503 ~~ 980 |. 21.:76 | 3, 523 | 78. 24 51, 807} .11, 273 40, 534 
£ OCW A aoe Oe tts) ae O2S 4). so00 12.43 3, 523.) 87. 57 11, 519 | 1,482]. 10, 087 
| Reach 5_- Seer aenananitaiaetares 3, 748 | 225 | — 6.:00 |: 3, 523 94. 00 |. 19, 531. 1,172 | 18,359 | 
San Luis floodworks 3 es ee Bi ee Baste it 50. 00 |-2---.----_-} © 50, 00 | 33, 097 16,549 ; 16, 548 
Power facilities:. © x4 a al , _ Eon, pt te 
oo ‘Ban Luis-sw itehiyard____.-2---2.- 2, 100 | 1,000°|} 47.62; 1,100) 52.38; 4, 268 2,082 | > 2, 286 
_ San Luis<M transmission line_.___ 4, 773 |. 1, 250 2619 | 3,523 | 738. B81} 1, 248] 8267 OT 
Mile, 1§—switchyard_ Spit eerer oes ..-| 4,773)  . 1,250 | 26,19 3, 523 43.81) 4, 625. . 426} — 1,199 
Total cost_..------ pte tl ts ite fas cs Gace tl atin ayes sd i eo eet Ore tetusll Batis no eats 432, 948 166, 163 | 266,785. 
POR CON aja re crctartn dees aise tees etc ef aN es tas Ns tas arate ei ee ete eae tieatiee stan 38, 38 © 61.62 
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- Carina , Cost Arrocation—Jorn San Luts Divisron—Continued | 
ae Share ihe Savings Method. 


‘Feature 


— eee ee 


erm erst ew ewe were ere 


7 Mile 18 pumping Blane nnn 


a ‘San Luis Canal: ? 


Se ee 


ee ee ee ee 


— eee ee eee ee 


San Lvis a eee Ae 
San Luis-M transmission line.-___ 
Mile 18—switchyard___..--- kes 


Total > nr en eae 
‘Hereent | 


4 These facilities are considered as complementary features. to _ 
. the main storage facility, capacity of which is given in thousands. 
_of acre-feet. 


Beg ie eee wasteway, right-of-way, and. preconsolidation pete, 


ee ee ee " 


ay ‘Total 


93, 191 
21, 340 
75, 852 
41, 276 


4d, 776 
- 39, 037 
65, 353 


16, 726 
24, 220 
66, 194 


5, 172 
2, 486 
‘1, 776 


494, o99 . 


a ea a ee ee ee ee rr De rer een ee 


45, 557 | 


10, 670 


30, 606 


18, 966. 
. 20, 026 


18, 601 
29, 079 


6, 526. 


8, 398 


33, 097° 


2, 405 


1,248 


864 


226, 038. 


a oe a 
oe | Percent 





-S— Se eee Nw ee 


Thousand dollars 


‘State . 


47, 634 
10, 670 
45. 246 


22,310) 
21, 750 | 


20, 436 
36, 274 
10, 200 
15, 822 


33, 007° |, 


2, 767 
4) 243 
912 


"268, 361] 





- Percent : 


51. 11. 


ee ee ee 


J oint a 


401, 530 


10, 670 
91, 400 


38, 330 | 
38, 117 


29, 811 
51, 807 
Le 519 
19, 531 
33, 097 


4, 268 


1, 243. 


1, 625 


432, 948 





Federal ele 


——$— a a tn | | 7 


49, 688 '| 


5, 335 


36, 880 
17, 613 


18, 273 
14, 205 
93° O54. 


6, 771 


16, 549 | 


1,985 


622. 
791 
; ~ 196, 211. 
45, 32 





State 


61, 392 
5 335 


Ba, 520. - 
20,717 


- 19, 844 ~ 
15, 606 


28, 753 


7,024. 
12, 760 
"16, 548 


2, 283 
"$21 
834 


236, 737 - 
. o4. 68 


3 Capacities of San Luis floodworks | are | sudanonise: of éhe 
San Luis Canal capacity and therefore the costs have heen split 
equally between the two apne 
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or LANDS ELIGIBLE TO BE PLACED UNDER RECORDABLE CONTRACTS. “ — 
| Bureau ¢ of Reclamation: be Lands—Bureau of Reclamation : Recordable | : fc 


_ Contracts 


: - Section 46 of: the Act of May 25, 1926 (44. Stat. 636, 649, 43 U0. S, C. 4280) does - cant 
not authorize execution of a recordable contract covering excess lands’. 
| eeunired after execution of a water service or repayment.contract between 


_ the: United States and the contracting organization. eae distinguished. 


: Me36613 ee eee oe ree ee July 2 48, 96" ae 


To Tue Rucron at Sorzcrror, SACRAMENTO, CaLtroRwra. ne 


Subject: ‘Your memorandum of April-3, 1961, concerning request, for. | 
recordable contract. and. approval. of sale. price of excess land— _ 


Katherine H. - bras ata siaicares District—Central — er 


| - Valley Project: - 
- Your memorandum set out a ‘situation where, i in btiee. a Mrs. New- | 


man acquired by conveyance 240 acres of project land in the Saucelito 
_ Irrigation District, filed a nonexcess land designation. for 160 acres 

— and requested a. recordabie contract, to. permit. water service for. the a 
remaining 80 acres of excess land. First, you request our opinion as 


to the. authority to execute such a recordable contract with Mrs. New- 


_man,. These facts: present. a. question not. previously the subject of sg i 2 
_ formal decision of the Department, namely, whether the recordable 
7 contract procedure. for making excess lands eligible to receive project 
water may be:exercised, with: respect. to. lands voluntarily acquired . 
_.. after. the. execution of. the. pore water. service. or: repayment a 
contract. 7 


The answer oot Hew: in the proper. eouseaictiod of Sesion 46 of the ‘Act , 


7 of. May 25; 1926, which provides that “all irrigable land held in private _ 
ae ownership by any one owner in excess of 160. irrigable acres” shallbe 
. appraised and that no such excess land shall receive water except upon 
the-execution of a valid recordable contract for the sale thereof. Two. o 


alternative constructions of this provision are immediately suggested. 
The first alternative construction is that.a recordable contract. may be 


& employed only with respect to exéess lands held at the time of execution 
. of the District: contract;.in which case there would be an ‘ascertainable 
a “area of excess land any part of which could be made eligible to receive - 
water under recordable contract only for a Bred rae —. of 
: time. | | 
~The. second, cee constiuetion would be that.a recordable con- 
tract may be employed by an owner with respect to land which becomes 
excess upon his voluntary acquisition of such land subsequent to the 3 


execution of the District contract. If this-were accepted, it would seem 


‘that: through appropriate transfers. and a Series of recordable con- 


| Not in chronological order. 
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t ea 


“tracts, substantial areas 2 lands might : remain in n the excess category 


= -and yet. be. eligible to receive water for the life of the project. - 


It is our view-that the second alternative cannot be accepted con-_ 


7 oo sistently with the clear purpose of Section 46. One persuasive con- — 


- ‘sideration in this connection is the Act of July 11, 1956 (70 Stat. 524) os 


oe _ wherein the Congress permitted excess land involuntarily acquired 
--. by the means there set, out to be furnished water fora period limited. lo 


five years from the effective date of acquisition, “delivery of water — i 


S - _ thereafter ceasing until the transfer thereof to a. landowner: duly | 
—_ "qualified to secure water therefor.” It is clear that in a case covered — 
by this Act the person acquiring the excess land cannot extend its 


. : ‘eligibility by the execution of a recordable contract, and. it would seem ; 
-  @ fortiori that this privilege would not be available 3 in the | case of 


ie voluntary acquisition where the owner is fully forewarned. 


We are well aware of the Associate Solicitor’s opinion of Gabe é 
22, 1947 (M-34999) concerning the’ proposal of the Commissioner of: 


‘Peclawation for action with respect to lands recelying water despite a 


7 “noncompliance with the excess-land provisions. of the law. He held _ 


_ that. while the failure of the administrative officers to.carry out the mi 
_ provisions of the law did not enlarge the: rights’ or privileges. of the — 


parties, it could form the basis for permitting a reasonable time and — 
method for correcting the situation to one of compliance. The method _ 


| administratively proposed was to permit the. “continued delivery” of 5 : 
“water. upon the: execution of recordable contracts of the sort contem- 


plated in the law and for periods of time to be fairly determined. ee 

_ What the Associate Solicitor there dealt with was the question of ad- 
_ mIninistrative action in enforcing the excess land law under a determina- a7 
tion that the action proposed was “calculated to effectuate the continu- 


; ing policy of the Reclamation laws.” N either the opinion. nor the 
program of Administrative Letter No. 303 deals with or refers to — 
_ the question of bringing into eligibility lands which became excess. - 


to the owner at a time subsequent to the undertaking of the repayment ; 


obligation. As to such lands, for the reasons set out above, it cannot 
. be concluded that execution of a recordable contract would effectuate : e 
the policy of the law. Rather, as is clear from the foregoing, such. 


— z) procedure would be inconsistent with the. policy inherent in n the” 
excess land provisions of Reclamation law. “< 
For these reasons, you should advise the Regional Office that there vee 


Gg no authority to execute a recordable contract with the owner inthe - 


~ situation which you have ae or in situations falling within ae 
the same principle. Pb 
Specifically, with respect to the transfer by atherive Haley to Mrs: ie 


| : Newman, the question of approval of the purchase pa involved ‘ int Bh i | 


a ee oe | RICHFIELD. Ol: CORPORATION 3 ea a oe 


Rae 26, 1961 = 


es the ict appears to te moot. “This | provision ach you | ‘have. ‘glioted: ee 
“from Section 46 obviously applies to the sale of excess land under cons: 
ditions which would permit its eligibility other than for the question 
Of price, and this requires that it come. into the. hands of one who. ee 
can hold it as a nonexcess owner. | 3 : 


7 a Epwanp W. ‘Fisuzr, } 


0 RICHFIELD OIL CORPORATION : 
x A-28764 . Decided July 26, 1961" 


eee Solicitor. a : Ls 


-_-Rights-of-Way: ‘Act of February 25, 1920. ct ee vee . — 


~ While the Department: will not refuse to grant a eieateas across: ome 
-land for a natural gas” pipeline» in anticipation that the holder of the 


right-of-way will violate the . common earrier obligation imposed. on the : : ee 


holder of such a right- of-way by section 28 of: the Mineral Leasing Act, 


“7 ‘ the Department: will state its view as to the meaning of the obligation. ‘SO. - > 


: a that it will be clear: upon what basis, the ie aeleies is: issuing ‘the ee *s 
~~ of-way and will: ‘seek compliance. | ve 


oe Rightsot Way: ‘Act of February 25, 1920 


_ The common carrier provision and the common purchase | provision. of section. se 


#28 of the Mineral Leasing Act express separate obligations ; the common 


ot ‘carrier ’ ‘provision requires at a minimum that the holder of a right-of-way: Je abe 


P for a natural gas Pipeline construct and operate: it to carry the gas of 
_ another without limitation as oO: whether the ‘Bas ‘is protic from Goy- - 
. ernment land. 


a5, PETITION FOR RECONSIDERATION ick 8 
me or decision: dated J: anuary 16, 1961, former Agsistank: ene . oy 
- of the Interior George W. ‘Abbott dismissed the protest filed by 
a Southern Counties Gas. Company of California against the grant . 


“ ; to Richfield’ Oil Corporation of a right-of-way. across public lands : ep : 


in California for a pipeline for the transportation of natural gas, — 


under section: 28: of the Mineral isis Act, as amended (30 U. S. C., 
1958 ed., see. 185). 1 


‘*Not i in ebronclogical order, | : . a 
4 “Rights-of-way through the public. (nae. 1 qian ‘the forest. reserves ‘of the United 


". States, may be granted by the Secretary of the Interior for pipe-line purposes for the. - oo 


transportation, of oil. or natural gas to any applicant.. possessing - the qualifications. pro-| 
‘vided in’ section 181, of this title, to the extent of the ground oceupied by the said. pipe=. 


. es line and. twenty-five. feet on each side of. the Same. under such. regulations and conditions - 
‘ . -as ‘toe survey, location, application, and use as may be prescribed by the Secretary. of the | 


‘Interior and upon the express condition that such pipe lines shall be constructed, operated, 


and maintained as common carriers. and shall accept, convey,. transport, or. purchase with- 
out discrimination, ' oil or Datural. gas. produced from Government. lands in the vicinity a 
.of the pipe line in. such, proportionaté amounts as. the Secretary. of the. Interior may, after © 


sa full hearing ~ ‘with due: notice. thereof to: -the interested. parties. and. a- proper. finding of. — 


aes facts, ‘determine to: sa reasonable : Provided, That. arne common. carrier provisions, of. this - 
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On Fk Febrisary 3, 1961, after oF eae notice filed on J anuary 24,1961, 7 


Souther Counties filed a petition for reconsideration of the decision. oa = 


Richfield has filed an answer in opposition. 

‘The'pertinent facts areas follows: - 
| On February 17, 1959, Richfield applied to this eupeetnank for a 
right-of-way across: approximately 20 miles of public land within the 
Los Padres National’ Forest and one mile of public land outside the — 
forest.. Its application was accompanied by the stipulation required 
by this Department (48 CFR 244.62) agreeing to operate the pipeline 


’ as a common carrier in accordance with the provisions of the Mineral. 


Leasing Act (30 U.S.C., 1958 ed., sec. 181 e¢ seg.) and agreeing to file, — 
within 30 days after the request oe the Secretary of the Interior, rate. 
- schedule and tariff for the transportation. of gas as such common car- 
rier with any regulatory agency having jurisdiction over such trans- 
‘portation as the Secretary might prescribe. The application included . 


“a request that Richfield, pursuant to 48 CFR 244.8, be given advance 


- ‘permission to construct. the line, pending the processing of the appli- 
“gation, -On April. 10, 1959, Richfield obtained a temporary special use — 


‘permit: ‘from: the Forest Service, ‘Department of Agriculture, to lay a 
a pipeline across certain areas in the Los Padres National Forest. 
That permit also contained the above-mentioned stipulation. No ac- _ 
tion was taken by the Bureau of Land Management toward granting ae 


: Richfield advance permission pursuant to 43 CFR 244.8 to construct 
any portion of the pipeline, especially the one-mile stretch lying out- 


- side the national forest. However, Richfield proceeded: with the con- | 
~ struction of ‘its line on April 7, 1959, and es aaa construction On. 


July 23,1959, | 

On June 1, 1959, Southern Conte Gied: a protest with tid Director 
of the: Bureau of Land Management, alleging that Richfield did not, 
* when it signed the common carrier stipulation, intend to comply with — 
it. On June 17, 1959, Richfield was called upon by the land office, by 
direction. of the Director, to file its common carrier transportation 
tariff with the Public Utilities Commission of the State of California 
within 30 days and to file evidence of such action with the land office 
or suffer the re] jection. of its application. Richfield resisted this re- 
quirement, by way of an application for reconsideration of the de- — 
‘cision of June ile 1959, on the ground. that the Public Utilities Com- | 


‘section shall not ‘apply is any pacers gas ipipsilne ree by any ‘person subject to 
regulation under the Natural Gas. Act or by any public utility subject to regulation by 
a State or municipal regulatory agency having jurisdiction to regulate the rates and 
- eharges for the sale of natural gas to consumers within’: the State or municipality : Pro- 
vided further, * * * ‘That no right-of-way ‘shall hereafter be granted over said lands for. 
the transportation of oil or natural gas except under and subject to the provisions, limita- . 


“ue tions, and conditions of this section. Failure to comply with the provisions of this section _ 


‘a - -or the regulations and conditions prescribed by the Secretary of the Interior shall be © 
_. ground for forfeiture of. the ‘grant by the United States district court for the: district in . 
—s we the property, or some part thereof, is located in-an ses seca prpcee ene: 
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mission tad jurisdiction only. over public utilities which; Richfield ; 


contended, it was not. By telegram of .J uly 17, 1959, the then Acting oo 
Secretary’ of the Interior directed that the decision of June ‘1, (1959, a 


be vacated and ordered a hearing “on the merits. ee): 
At the hearing, held on September 8 and 9, 1959, it was i. 3 
in addition to most of the facts recited, that Richfield had entered 


into a contract to sell and deliver a large volume of natural gas to ° . 


the Southern, California Edison Company’ s Mandalay plant and that 


to fulfill the contract Richfield had built a 58-mile pipeline, including | 


‘the 21-mile stretch across public lands; that the pipeline had been - 
completed and was being used by Richfield to deliver gas to. oo Kdi- 
son Company. — _ 
On February 12, 1960, ithe bearing examiner submitted a recom- 
: mended decision ordering Richfield to file a common carrier trans- 
portation, tariff with the Bureau of Land | Management within 30 . 


days after receiving the decision. _ —, 

- In his decision of January 16, 1961, Assistant Secretary Abbott te? 
- found that Richfield has. indicated that. it “intends to comply with 

the law and, more specifically, that it will operate its pipeline as. a. 

common carrier in accordance with the provisions. of the Mineral - 

Leasing Act” and that Richfield has complied with all of the, re~ 
- quirements of the Department for the issuance of the requested right- 


of-way. -He found it unnecessary to determine whether Richfield — 


has’ misconstrued the common carrier requirements of the Mineral- . 
| Leasing Act as a a oe as eee wane 


eee The law pees only Hiss these conditions he aitnaliens to ‘the right-of: a 


Way permit when it is issued, and does not require that. an.applicant must _ 


- first meet, or partially meet such conditions before the Department can issue ce 


‘a permit or grant. We cannot anticipate noneomplianee: ae? 
| Mr. Abbott concluded : | | 


Should Richfield violate any of the conditions’ of. its right-of-way, a simple . 

| and. quick remedy is made available by the statute, i.e, an action in Federal | 
District. Court for forfeiture of. the eran which provides adequate pega 

_ of the public interest. . ae 7 | 3 7 
This conclusion seems to suggest ce possibility: ot an. action: to s 

| cancel the right-of-way grant because of a violation of the common . 

carrier obligation by Richfield. However, the decision expressly 

refrains from any attempt to indicate what that obligation involves. - 


i I am willing to concur that the appropriate procedure to secure en-. | 
_ forcement of the common carrier obligation is the one mentioned i mm : 


the decision and set forth in section 28 of the Mineral Leasing. Act.. 


I think it is inappropriate, however, to suggest the possibility of a _ . 


: ; pudiaal action to forfeit the grant of a right-of-way without indi- = * 


vos 
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| oe upon. bavhiat basis rae an action would be brought. Tf the De- Ls 
partment, has -a view. as to. ‘the meaning: of the common .carrier — 


ie obligation, T believe that view should be. made unmistakably clear so" | 


that there will be no misunderstanding as to the basis upon which the 
Department is granting the right-of-way and will seek enforcement of 
the common carrier obligation. 
_” The Department’s position has been clear that section 28 ee 
for. the grant of a pipeline right- -of-way upon two separate conditions: 
(1). “that such pipe lines shall be constructed, operated, and main- 
_ tained as.common carriers,’ and (2) that such pipe lines “shall accept, : 
convey, transport, or purchase without. discrimination, oil or natural 


Pe gas produced from Government lands in the vicinity of the pipe line | 


| —in’such proportionate amounts as.the Secretary of the Interior may, — 


| after a full hearing with due notice thereof to the interested parties | é ‘ 
and a proper finding of facts, determine to be reasonable. ae 


“The Department’s interpretation is based not only. on the renee +o 


: of section 28 but, on its legislative history. This history shows that; 


es as. originally enacted, section 98 contained only. the common carrier 7 


obligation. » The common purchase obligation was added by the. act. 


Ses of August 91, 1935. (49° Stat. 674), ‘The history ‘of that amendment a | 


shows, that the Department. considered it, to “expand” the common 


> carrier. requirement and: not to limit it, and this was also the view, of — 


i Witnesses testifying on the amendment.? — se by 
<The Department has adhered to its interpretation since 1985. “Most 


_ recently, the Department reiterated its views in its report on legisla- a 


tion: amending the common carrier’ ‘requirement, (act of August:'12, 


7 a 19538, 67 Stat. ean) oe ‘The eh a said 1 in its Oe dated. Tuly ae 
a e. 7 1953: oo 


o "Section 28 of the Miner al Leasing Act. provides, 4 in : aabeeiee, ‘that oil aad 
. gas pipelines which cross the public domain by virtue. of rights-of-way. granted 
- by the Secretary of the Interior shall be. common carriers, and contains further : 
provisions to the effect that they must either carry or purchase the oil or. gas 
produced from Government. lands. in| the. vicinity of the pipelines. (8S. Rept. i 
578, eve Cong., Pp. 23 emphasis added.) 


. Richfield urges that section 28 expresses only a single obligation; - 


; - namely, that a pipeline must be constructed and operated as a com- 
mon carrier -but:that its obligation ‘as a common carrier is limited’ to 


the transportation or purchase of oil or gas produced from Govern- 
ment land in the vicinity of the pipeline. In other words, Richfield _ 


‘ ‘ Department’s a eabert of February. 26, 1935, on §. 1772, 74th Cong. (8. Rept. No. 1188: 
and H, Rept. No. 1747, 74th Cong.) ; Hearings on §. 1772, Senate Committee on Public 


a Lands, pp. 91, 180, . The report and testimony were directed to S. 1772 which was later 


_ superseded. by. S. 8811, the bill that became the act of August 21, 1935. — 


8: This amendment added the proviso that the common carrier provision shall not apply. 


ae to any natural’gas pipeline subject to regulation under the Natural Gas Act or by a‘State 
im or. municipal regulatory. agency. ‘Richfield does not fall in. either “eategory.. tthe 


eFhe e re 
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6 cértends that the 1935 adtiondinent of section 28 did not. badd anew wr obli: be : 
gation but merely limited and restricted the existing common- carrier - 


. Yequirement. ‘Richfield: further asserts: thatthe: Timited common car-. 
rier‘ obligation that it contends: for’is only’‘a condition. subsequent: 
attached to the grazit of a right-of-way, that the holder of the right> 


of-way has no obligation to perform the condition until an aggrieved = 
- producer makés' a complaint to the Secretary,‘a hearing is held, and - 


‘the Secretary issues ‘an’ order directing: the transportation. In that 

event, the owner of the pipdline can. either comply < or’ r refuse. ii he 

States district courtto- forfeit the right-of-waye : ae i 
Under Richfield’s view, thé scope of: the: common carrier: chgution 


is detined: by “the common “purchase: ‘provision. “Under the’ Depart- es 


‘hent’s view that the two obligations are: ‘separate, the sommmon carrier. 


obligation has ‘a ‘different meaning. Precisely what this meaning’ : - 


is has not been defined by the courts or by Congress. Thus, in Mon- 


i tana-Dakota Utilities Co.v. Federal Power Commission, 169 F. 2d 392. 2 ; 


(8th Cir. 1948), cert. den. 335 U.S. 853, the plaintiff gas company, 


- which. held. pipeline rights-of-way under section 28, sought to set , ; 7 . 
_ aside orders of the Commission requiring it to file rate schedules for 2 


the common carrier transportation. of natural gas in interstate com- 


| “merce. The court sustained the orders. In answer to: plaintiff's con- oe 


| tention that it was not. a.common carrier “unless it. bez as a 2. common = 
- Jaw common carrier,” the court said: Oe. pe Be 
- We think it is a- statutory common carrier obligated to ) the » pablie pursuant . 


; to its commitments under the Leasing Act, supra. Te : 
~The understanding of petitioner and of the Secretary of ‘the Interior ‘as to. 


a the meaning of § 28 of the Leasing Act, ‘supra, is clearly: shown by a stipulation. = . 
. entered. into on: December 17, 1984, in connection with petitioner’s application — 


_ for right-of-way permits for gas pipe lines over public lands in Montana,. North — | 
: Dakota and. South Dakota wherein applicant “expressly consents and agrees © 
that its pipe line shall be constructed, operated, and maintained. as a common ~ 
earrier * * * and further expressly consents and agrees to purchase and/or 

transport. oil or gas available on Government lands in the vicinity of its pipe © 

: line * ox * 9 
It is too clear for argument: ‘that the petitioner, having applied for and accepted. 

4 permit to do so and having constructed its pipe line over the public’ lands, 
became and is a statutory common carrier of natural gas * * *. That petitioner . 
prefers not to assume the burdens of a common carrier for the transportation of — 
_ natural gas in interstate commerce through its pipe lines is immaterial. ae - 
396-397 ; emphasis added.) 


On. the other hand, the court in Chapman v. EI Paso Natural Gas 


6 ompany et al., 204 F.2d 46 (D.C. Cir. 1953), said: “As for section 28, — : 


‘in the absence of more specific language by Congress, we migra the | 
-. condition that pipe lines be constructed, operated, and maintained as 
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‘common carriers’ to embrace the common, Tay meaning of the term 
_(p. 51).* es | 

“Whatever may be the difference between a statutory common carrier. 
and a common law common carrier and whatever may be the maximum - - 
extent of the obligations imposed upon a common carrier, this De- | 
partment is of the view that, at a minimum, the holder of a: right-of- - 
way for a natural gas pipeline under section 28 obligates itself to carry 
gas for someone other than itself and regardless of whether the gas _ 
1s produced from Government land. It would be farcical to say that 
it is fulfilling its obligation if it constructs and operates its pipeline | 
solely to transport its own gas. To so hold. would be to Beep: ue 
common. carrier provision of any meaning. . 

‘The Department wishes to make it clear that the grant of in ets : 
e -way is made to Richfield in accordance with this view, and that the . 
_ Department will seek enforcement of the common carrier obligation : 
- In-accordance with this view. Aes 

. Subject to this ar the decision of Ji anuary. 16, 1961, is 


- affirmed. 
Joun M. . Kuiy, | 
Assistant Secretary of the Interior. 
_ 4 This statement lends direct support for the Department's position that the common — 


 earrier obligation is not defined by the common purchase provision. If the court had 
~ thought it ‘was so defined, as Richfield contends, the court would not have said that there 


"was an “absence of more specific language ‘by Congress” defining the obligation, thus. - 


Inaking it necessary to ascribe to the term “common carrier” the common law meaning 
ofthe term... 

_ | Also, the stipulation quoted above: in the ‘Montana-Dahkota Utilities Co. case, which, ‘the 
court said, showed the understanding of the pipeline company and the Secretary as to - 
the meaning of section 28, clearly demonstrated that the ‘common purchase obligation ‘was ; 
deemed to be additional to the common carrier. a . - 


_ INDEX-DIGEST 


| Note.—See:the front of this volume. for tables. 


ADMINISTRATIVE PRACTICE. 


a The tule of qdininistetive interpretation, affording to such inter- . 
pretation. the highest. respect, is. properly: invoked. only if the, * 


6. 


i interpretation relied upon actually embraced the. precise issue 


under consideration Riot aT TIER Save, Te RE YN Ge mone BPN A LARSSON er ete, Sh 


An. ambiguous regulation. cannot. be relied upon. as an administrative: 
IN DEP DICLAN ON cn oui armas ewan waco tone ence 
. The reliance upon. aGminictralive. construction. i in tie -iversrole tion of | 


8 statute is. to. be restricted . to cases where the construction. is 


: ‘really. one of doubt and. where those to. ‘be affected have relied; on 
= the. practical CONSIIUCHON. otek aie et a . 
4, Administrative practice, no matter of how long, standing, is. s not. con- 7 
trolling when it is clearly erroneous_._-_..-----.------..----- a 
. The practice of an. executive. department, will. not bs pamiitted to’ 
defeat the obvious purpose of a statute._.__...- eee cesar eal ies | 
A practice of the Department indulged i in without any Teal examina- 
tion: as to its. validity is not shielded from reconsideration. and | 
reversal if found to be unsupportable_..._------- cpeiar as ates: 


ADMINISTRATIVE PROCEDURE ACT 
| HEARINGS: : | . . | 
1. The. provisions of ‘section o of the adnnintsirative peoeilares Act 


_ relating to hearings do not apply. to offers. to: lease public: land 


_ for oil and gas: because a hearing: is: not: required. by the pertinent 
, statute, the Mineral Leasing Act, nor mby the due process provision 


of the-Constitution.-2..2 2-2-0 ele fare ee eS ne SN 


RULE MAKING 
2, The provisions of section 4 of the Aaeitniseeatlee: Bevesdure: ra sae: 


relating to rule making do not apply to regulations issued by. the 
Secretary governing the issuance of oil and gas leases on the 


Kenai National: Moose Range, because the regulation. involves 


the use of public-property: and. matters. affecting-public property — 
‘ . are expressly excepted from the provisions governing rule making - 
.in section 4 of the Administrative Procedure Act-._.-._.. ee 


ALASKA 


HOMESTEADS: — | 
. 1. Where the pupae has held that. part of the land, in Alaska, in- . 


which he continues to occupy, the initiation and prosecution of — 


cluded in a notice of settlement location or occupancy. is in.a prior 
approved. Indian. allotment. to. an. allottee,. now deceased, and 
where the settler has built improvements on the land in. conflict 


Page . 
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a ALASKA—Continued - 
‘HOMESTEADS—Continued 


the steps necessary to convey the land to the settler or remove ° 


‘him from it are to be undertaken by the Bureau of Indian Affairs 


which has the ‘responsibility for determining: heirs and.supervising | 


conveyances of allotted land, not by the Bureau of Land Manage- 


Pigs” ms 


- ment, and instructions issued by a land office of the Bureau. of ae 


Land Management setting a 90-day period: within which. the- 


settler must reach an agreement with the heirs of the allottee Or 


be removed from ‘the ‘land are set aside... 22 ful. Seto foes 7 


2, A notice of location ‘of a homestead settlement is roped se recta 


where at the time it is made the land’ involved i is withdrawn trom . 
‘settlement: 22.2. 22 uelteteec coc ececete ee hate ae 


78 


. 81. | 


_ 3. An allegation in a private contest that a settler on ‘unsurveyed. land _ 


~ “has not posted his entry adequately: for-the: public to be aware of 


| it” and “has not: blazed a, trail or corner qarkers to ‘said property” | 
is a sufficient allegation that the settler has. failed-to mark:the’ 


| claim by permanent monuments at each corner as required by the 
statute. authorizing settlement: on aianninnveyed land i in Alaska... 7 


INDIAN AND NATIVE AFFAIRS 


“4 Where the Department has held that part. of the land, in Alaske, in- 


“100 


cluded in a notice of settlement location or occupancy isin a prior: ° 


7 approved | Indian allotment to an. allottee, now deceased, and | 
. where the settler has built improvements on the land in conflict. 


which he continues to occupy, the initiation and prosecution of | 
the steps necessary to convey the land to the settler or remove 
him from it are to be undertaken by the Bureau of Indian Affairs... 
which has the responsibility for determining heirs and supervising 
~ gonveyances of allotted land, not.by the Bureau of Land Manage- — 


~-ment, and instructions issued by a'land office of the Bureau of 
"Land Management setting a 90-day period within which the 


ae settler must reach an ‘agreement with the heirs of the allottee or 
_be removed from the land are set ai re i ean 


. OTL AND GAS LEASES 


5, The agreement signed by: the Susbeiuiy: on Tuly 24, 1958, closing part . 


of the Kenai National Moose Range to oil and gas leasing was not 


issued pursuant to the Secretary’s authority to withdraw public | 


lands but in the exercise of his discretionary authority to issue > oll. 


anid gas leksesisenso ees nek wee cecdcen nk a ae eee ere 


3 APPLICATIONS AND ENTRIES 
GENERALLY 
1. A mining claimant who ‘files a verified statement under. section 5 of 
the act of July 23, 1955, is responsible for the accuracy of the 
description of the mining claims listed in the statement, and he 
~ cannot expect the land office to correct any error in the descrip- 


2. The filing of an application for a single extension of a noncompetitive 


lease under section 17 of the Mineral Leasing Act, as amended,. 


291 


90-91 


- segregates only the lands leased during the initial 5-year lease term 2 


_ which are included in the extension application, and the remaining 


leased lands not included in the application become available for’ - 
new offers upon the expiration of the 5-year term of the lease.___: 


Sa 


"APPLICATIONS AND. ENTRIES —Continued 


GENERALLY—Continued. | ee ce ae ee Page = 


3. The: Secretary of the Interior & his. ‘disens) fag anes to sus- 
eae desert land or other entries: when he considers the-cireum- 
_ stances to warrant such: aunonee: tcputeosncoudeeatet aces cea. “200° * 
BUREAU OF INDIAN AFFAIRS os ee ee oe 
=A Where the Department, has held that part of the land, in Alaske, in-— a 
| _ eluded in a notice of settlement location or occupancy isina prior = 7 
. approved Indian allotment ‘to .an allottee, now deceased, and. 
where: the settler has built: improvertients on’ the land ‘in conflict 
| which he. continues to occupy, the initiation and: prosecution. of ~~: 
the’ steps’ necessary to convey. the land to the ‘settler or remove. _ — 
him from it are to be undertaken by the Bureau of Indian Affairs’ -~ 
‘which has the responsibility - for determining heirs and supervising 
- conveyances of allotted land, not by the Bureau of Land Manage-— 


ment, and. instructions issued by’ a. land office of the. Bureau of - eo te 


| Land Management setting a 90-day period within which the. 
”- gettler must‘reach an agreement with the. heirs of the allottee'or be’ o 


- removed from. the land are set. S108 i 34a vecieseaensn neue sauce | Cag | _ Ee 


BUREAU OF. LAND MANAGEMENT: at | : | 
i: ‘Where the Department has held that part of the land in Ainslie in- | 
cluded in a notice of settlement location or occupancy is in a prior — 
os approved. Indian allotment. to an allottee, now deceased, and 
-- where the settler has built improvements on the land in conflict. ~_ 
_. which he continues to occupy, the initiation and prosecution. of. 
. the steps necessary to convey the land to the settler or remove.’ .: 
_-him from it are to be undertaken by the Bureau.of Indian. Affairs © 
_/ which has the responsibility for determining heirs and supervising ‘ 
conveyances of allotted land, not by the Bureau of Land Manage- 
ment, and instructions issued by ‘a land office of the Bureau of _ 
Land Management setting a 90-day period within which the _ 
settler must reach an agreement with the heirs of the allottee or 


be removed from the land are set. eae eenee avers Soca eee 3 ; a 


"BUREAU OF RECLAMATION 
‘GENERALLY | - : 
ai The Shadow Mountain National: Baron iol ‘Ares is” - located pri- os 
| marily on acquired lands. Its administration has been assigned 
. to the National Park Service pursuant to a cooperative agreement 
with the Bureau of Reclamation. It is a reservation within the | 
meaning of the Act of August 25,1916, as amended. By the Act =. 
of August 7, 1946 (60 Stat. 885, 16-U.S.C., sec. 17j-2(b)) such °°: 
reservations were placed under the jurisdiction of the National 
Park: Service, thereby. vesting the Secretary of the Interior with 
authority to promulgate reasonable rules and regulations for the 
ees and use of the areas, including the imposition of = _ 
criminal sanctions. ee enna gente neers «273-2 
“ALLOCATION OF COSTS | ——% ene at | . 
ee A principal: purpose of the ee reer ae Project ee of 1939 was te ee 
place water user repayment on.a basis of payment ability ather ee 


than to burden. them with all costs..-..--= Soe oSe eee eames Stee B05 - ss ; 


ie Be “When the finding of feasibility i is made by the Secretary, pursuant to | 
Section 9a of the Reclamation Project Act of 1939, including 
estimates of costs, allocation of such estimates, and findings asto . 


ig oes oe - oct, mh INDEX-DIGEST 


“BUREAU OF. ‘RECLAMATION—Continued 


_ ALLOCATION OF COSTS—Continned pte Be, Gee p 


. theiestimates, and: has been. transmitted to Congress, the require~ 


_ment of that. subsection af. the Act has been TUNA E dots Se: 


 ANTI-SPECULATION © 


4, Congress, i in establishing a Limitation: on the size ‘of anitions on Sublic 


: Pose 
probable return..of the reimbursable and returnable poioe of f — S" 


305 — 


lands under Section 3S: of the Reclamation Act. of 1902 (32 Stat. | 


| 388), and on the maximum acreage for which a water right could» 


_ be acquired. under. Section. 5 of that. Act, had as its purpose to 
provide. homes on the arid lands of the West, the preven of 
land monopoly, and the avoidance of speculation... Sig estes ae 


5B. Under Section.3. of the Act of August 9, 1912 (87 Stat. 265,, 266; (43 ~«C 


US.C. 544) the ‘Secretary may, in his discretion, deliver water 


* +0 excess. lands after payout. | Such discretion, obviously, is to be. 


: exercised in a manner consistent with the goal of family-sized 
_-farms and the avoidance of. monopoly and speculation i in private 


| holdings... PE Ee Cetera ee a RN MR TRCN AAT ARR IA Tate ts Ten Re See TE 
-6, The ezeceeeruer Oe requirement of Section 12 of the Reclamation 


372. 


979 


- owners of private lands agree i: dispose of all innds{ in excess of 


«the area deemed sufficient. for the support of a family, was de-_ 


_ signed. specifically to cope with the special problem of initially 
breaking up excess holdings and of preventing owners of excess 


_-. lands from profiting by the existence of the project at the ene a 
of purchasers... 2.2. Sree als a ee ee ee | 


_ The requirement of Section 46 of the. Act of May 25, 1926. (44 Stat. 


-: 636, 649; 43°U.8.C. 423(e)),. that the holder of excess land execute 


a: recordable contract ‘binding him to the disposition of excess 
lands, as: a.condition to receiving project water for such lands, 
. was deliberately enacted by the Congress in further pursuance 


372 


: of its policy designed to secure the breakup of pre-existing excess - _ 


= holdings. benefiting fromthe expenditure. of Federal. funds and 
. to prevent.such excess landowners from reaping an unearned profit 


at the expense of purehasers_- awe uberis aiden Sooes Pee 


< EXCESS LANDS 


8. Section 46 of the Act.of May 25, 1926 (44 Stat. 636, 649; 43 U.S.C. 


423e) does not authorize.execution of a. recordable contract cover- 


ing exeess. lands. acquired after execution of a water - service or 
repayment contract between the United States and che contract- 
ing organization. | M-34999 distinguished____......_---_--_.--- 


9, Congress, in enacting the San Luis legislation, did not intend to. apply 
Section 2 of the Warren Act to the State service area because 
the. National. Reclamation policy, which Congress implemented 


in the San Luis Act, is that the acreage limitation follows Federal | 


. investment__-__- A A ee Ee ee SE SON OE eat Re 
10. The requirements of Section 46 of the Act of May 25, 1926 (44 Stat. 


373. 


433 
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— 636, 649; 43 U.S.C. 423(e)), requiring recordable contract, to sell © - 


excess lands at predetermined prices: is not affected by the pay- 


ment of construction charge_-_-.~.- bite ele ed ee ee 


372 © 


ae ‘Congress, in establishing. a limitation on the size of entries on pubile : 


lands under Section 3 of the Reclamation Act of 1902 (32 Stat. 


| 388), and on the maximum acreage for which a water right could 2 


IN DEX-DIGEST 


BUREAU OF RECLAMATION—Continued | 
. sEXCESS LANDS—Continued 


13. 


14, 


15. 


16. 


47. 


(18. 


be. acquired under. Section .5 of that ek. hee as its’ purpose “to! . 
_ provide homes. on the arid lands of the West, the prevention of. 
land monopoly, and the avoidance of speculation-__ ~~ te cated Se | 
Congress had no intent in. the enactment of the Act of August, 2, 


1912 (37 Stat. 265; 43 U.S.C. 541) to modify the anti-speculation 


and anti-monopoly purpose underlying the excess: send yon a 
SOF the 1902 ACh sso eo Se a i Ge eee een wees . 


Under Section 3 of the Act. of ‘August 9, 1912 (37 Stat. 265, 366: 43. 


U.S.C. 544) the Secretary may, in his discretion, deliver water to 
- excess:lands after. payout.. Such discretion, obviously, is to be 


exercised In a. manner consistent with. the. goal of family-sized 


farms and the avoidance of moneply and speculation: in pee: a a 


‘The preconstruction Pa cirement of Seven 12 ‘of ihe Reclaimtion | 
. Extension Act of 1914 (38 Stat. 686, 689;.43 U. S.C. 418), that. 
— owners of private lands agree to dispose of.all lands in excess of the. 


a7 


372 


- area. deemed sufficient forthe support of a family, was designed _. 


excess holdings and. of preventing owners of excess lands from 


profiting by the existence of. the: prOreey at the. empense of a A 


Chasers oc ke ooo ete eee Sor yee eeu eee Tee ee 


The: requirement: of. Section 46 of the Act op May. 6, 1926 (44 iat: < 


7 specifically to cope with the special problem of initially breaking up. ert, 


B72 


636,649; 43 U. §.C..423 (e)), that the holder of excess. land execute . 


a recordable. contract. binding him: to' the disposition - of excess 


lands, as a condition to receiving project water for such lands, was 


. deliberately enacted. by the Congress in. further. pursuance of its 


. policy designed to secure the breakup of. pre-existing excess hold- 


_ings benefiting from the expenditure of Federal funds and to — 


s prevent such excess landowners from neanDS an unearned profit 


at the.expense of purchasers-..-/ 20-2 2¢-aeueceen eee eee eee 
Section 46 of the Act of May 25,1926 (44 Stat. 636, 649: 43 U. S. (on 


.'423(e)) requiring that the holder of excess land. execute a ‘record- 


able contract as a condition to the receipt of project water is an — 
 extension:of the policy embodied in: Section, 12 of the Reclamation - 
TWxiension: Act Of 1914.22 22h cee ce eo eee ee, | 
mepen payout of construction ee occurs, fer the release of Ds 
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excess lands acquired subsequent to jnitiale water service from. : 
— restrictions upon water service is not automatic but is within 


Secretarial discretion. The exercise of such: discretion must be 


compatible with the underlying . Objectives of: the. claiaton ° <a 
«B74 
The Chief Counsel Memorandum Opinion of J uly: if 1914, eed 7 7 
by the Department of the Interior July 22, 1914 (48 L.D. 339) is 
_ explained_____ detest. seme en eet ee ei ot eae oeakas 


_ FINDINGS OF FEASIBILITY : 
With enactment of the Rédiewiation Proieet Act of 1939 (68 Stat. 


19. 


1187) the concept of an equitable distribution of costs and benefits. _ 

’ replaced the previous concept of assumption of total costs by the’ - 
-- water users with credits from certain project revenues including 
new | power revenues._...-+.----~-+- eee nee A alec gina 


a 6 as _ ao =; ee _INDEX-DIGEST - 


BUREAU OF RECLAMATION—Continued;- 


_ FINDINGS OF FEASIBILITY—Continued : See tees Sah SPS - Page are 


“20.. When the finding of feasibility is made by. the: ae eet | 
-'to Section 9a of the Reclamation Project Act: of 1939, including 
_ éstimates of costs, allocation of such estimates, and findings as to - ; 
, probable. return of the. teimbursable and. returnable portions of. 
» the estimates, and has.been transmitted to Congress, thie require- 
5S sg - ment of that subsection of the Act bas been fulfilled__.._._-_._- — 805 
“21. ‘A finding of feasibility prepared pursuant to Section. i. of the © 
Reclamation Project Act of 1939. does not itself commit the . 
: United ‘States to complete the project regardless of cost and to. -. 
‘ apply power revenues to repay all costs. above the estimates mae 8 | 
 . in the Sean Gere ee auee Sieues 305 
RECORDABLE CONTRACTS — 7 | | he det 2 
- 22. Section. 46 of the Act of May. 25, 1926 (44 Stat. 636, 649; 43 ‘U, S. 0. an 
| + 423e) does not-authorize execution of a recordable contract cover- 
- ing -excess lands acquired after. execution of a water service or — 
' repayment contract between the United States and the contecuns oD 
=! organization. M-+34999 distinguished.__.-....:-.--..--2=.--- 433... - 
23, ‘The requirements of Section 46 of the Act of May 25, 1926 (44 Stat. 
636, 649; 43 U.S.C. 423(e)) requiring recordable. contract to sell 
excess lands at predetermined prices is not affected by the pay- 3 
- ment of construction charge.....-.-------~------+-2-----1-- as 


2 cae 24, The requirement of Section 46 of the Act of May 25, 1926 (44 Stat. | 


636, 649; 43 U.S.C. 423(e)) that the holder of excess land execute — 
a recordable contract binding him to the disposition of excess 
lands, as a condition to receiving project. water for such lands, 
‘ was deliberately enacted by the Congress in further pursuance 
- of its policy designed to secure the breakup of pre-existing excess 
_ holdings benefiting from the expenditure of Federal funds and © 
. to prevent such excess. landowners from Feapule an unearned er 
/. . profit at the expense of purchasers_.._......_.-L..-.-u.-_--- “B73... 
| 25. Section 46 of the Act-of May 25, 1926 (44 Stat. 636, 649; 43 U. 5 Ce te As 
- 423(e)), requiring that the holder of excess land execute a record- | 
_ able contract as a condition to the receipt of project water is an 
: extension of the policy embodied in Section. 12 of the Reclama- 


tion Extension Act of 19d eeennnnnnnennncgennen ean — oS 


: REHABILITATION AND BETTERMENT : 
7, 26. Work undertaken pursuant to the Rehabilitation and Betterment s 
| ' Act of October 7, 1949 (63 Stat. 724) is to provide a means 
whereby such work in the nature of deferred maintenance can be © 
‘financed over an extended period and not as an annual operation — 
‘and maintenance charge. The work is usually of a. type that does 
not provide substantial additional water or provide for irrigation’ : oe 
7 of substantial areas of-new lands.--..----..--2--------------. 263 
27, A regulating reservoir: constructed’ for the purpose of improving = 
. . . operations of the irrigation system is a facility associated with 
_ operation and maintenance, and would not be aoarca in the ee 


nature of supplemental construction - bf eee eee Sete | 263 : 7 . 


28. The fact’ that such regulating reservoir could ee been: included 


-- in the works originally constructed does not rule it out as proper ‘ boo: 


- work. undertaken as- deferred. maintenance. ‘pursuant’-to ‘thé Re- _ 


_habilitation and Betterment Att... 22. ee nnn nen ns eee 4 264 a 


_ INDEX- DIGEST 


BUREAU OF RECLAMATION-——Continued 2 3 = 
REPAYMENT AND WATEE. SERVICE. CONTRACTS. i. ees | 


28. ‘The requirements of repayment and return are not. a. funetion of oe 


.. Section 9a of the Reclamation Project Act of 1939 but are dealt = 
(with in Sections‘9c, 9d, and’ Qe. The latter subsections deal not ~* 
‘with estimates; as does: Section 9a, . but with actual costs. The — 

amount to be repayed by water users under Section 9d is not 


limited to that part of the estimated cost allocated to irrigation . - 

in the finding of feasibility prepared under Section. eae nea 

30. ‘The 1945. repayment contracts with the. three: Columbia Basin 
- Project districts established the legal. obligations of the District. 


and the United States as required by Section 9d of the 1939 Act. 


805 


Bl. Where a repayment contract is.entered into with the: water users, 


| based. on estimates: of costs at’ that time, and provides for a 
eu determination: by the Secretary as to continuation of work when 


-.~ increased: costs reached: a ceiling fixed in the contract, the Sec-. 
"ese retary may require an additional. obligation assumed by the water 


- users as & condition to continuation of construction when that 
ceiling is reached. In reaching a decision the Secretary must 
‘consider the. ability of water users to bear increased costs as well 


as the ability of. Pure naders: of: cae to. absorb them. Dee eae eee ers 
| WARREN ACT a * | 
32, / Section 2 of the. Warren Act, standing alone, requires itis applies 


tion of acreage limitations where the United States cooperates : 


-. with an entity in the construction of irrigation facilities even 


' where no Federal subsidy is extended to the lands served by such | : 


-non-Federal GNUbY ance nacee see acer deome seen =o lees eee Se 


because the National Reclamation policy, which Congress imple- 
_ mented in the San Luis Act, is that the acreage limitation follows 


_ Federal investment. -....-- Sa a deers reget eke ae | 


‘WATER RIGHT APPLICATIO NS | 


4. Congress. had as its. purpose, i in enacting the Act of August. 9, 1912 - 
(37 Stat. 265; 43 U.S.C. 541) the goal of affording reclamation  ~ 

- homestead entrymen and water-right applicants vested rights to — 
land and water so that they could raise money to finance farming | 

2 ACUVIMCE ected ee aosudeee-aeeneees sees reo el ated anes 


CLAIMS: AGAINST THE. UNITED STATES | 


_ (See also: ‘Contracts, I rrigation Claims, Torts. ) 
GENERALLY 


‘1. The Department of the Interior deed not hive. authority to consider, . 
ascertain, adjust, determine, settle and compromise any admiralty or. 
- elaims for personal property losses suffered by a Government —_, 
. employee. on a “public eae ees 


CONSTITUTIONAL LAW 


a 


ae 


1. Pursuant to Article: IV, Section 3. ere 2 of the Federal. Constitu- | 


tion the Congress may legislate for the reasonable protection and’ 


| me use of lands held by the United States in a proprietory status, 


| including the imposition of criminal, sanctions. ‘The Act of August. 


25, 1916, as amended (39 Stat. 535; 16 U.S. C., sec. 3) authorizes 7 ‘ 


—. the Secretary of the Interior to promulgate rales and regulations 
-. reasonably-related to the protection and use of such lands ‘under 
| the aupeiiouon of the National Park Service” Wane eens oe 


83. pets, in enacting the San Luis legislation, did not intend tot oe 
apply Section 2 of the Warren Act: to the State service area. 


es Bo INDEX-DIGEST 
- CONTRACTS | | | oS 
- (See also Labor, saat of Authority, Rules of { Practice) 


GENERALLY» | 
od Interest cannot ‘be: recovered rapid. the United States upon unpaid 


accounts or claims in the absence of an. express provision to the 
140 


_ contrary. in a relevant statute or contract__ So eek ee ee aeeeeasaS 
_ACTS.OF GOVERNMENT — = | 


2. A claim based on the. faulixe: of the Government to aloxé a egou pur- 


(Page 7 


_. .suant to the terms of a: contract for the construction of structures — | 
“under or beside such road is a ¢laim for breach of contract, but - 


 .a-claim based-on a sequence of -work- ordered by the Government | 


~~. dn-order to mitigate the consequences of such failure may.amount © - | 


—: to.a-claim :for.a change in -the:.contract specifications. _ No-price 


oe -adjustment. on account of such a change; : however, is-allowable for | 


_ » s(a) stoppage by the Government.:of operations being: performed 
«by the contractor that. contravene -oral instructions. concerning 
- the sequence of work, where the contractor had not observed the 
‘procedure established by the. contract for protecting oral instruc- 


Ps tions; (b)- operations performed.on the. contractor’s Own: initiative, 
. where such-operations -were. oecasioned:-by the failure: to close the . 


road rather than by the sequence of work ordered, :and where: their. . 


; performance: was not. compelled by either of these acts of the °°. 

Z Government; ‘or: (c) increased. ‘supervision. expense. incident. to a 
~~ _prolongation of the.performance period ‘that is ‘caused by the | 
’ Government’s instructions a the: ecauenes: of work. tne = 


a ADDITIONAL COMPENSATION — 


94 


3. Where a ‘contractor incurs standby costs prior to obtaiziing. clarifying ne 


afte ‘instructions from the Government : as to ambiguities and discrep- 


~-ancies in'Government. drawings, such’ expenses are not allowable 


“under the Changes clause (October 1957. Edition of Standard. 
Form 32) which “provides: for ‘equitable adjustment oe 


-. unchanged work as well as changed WODKe tee 


- 241 
7 4A A constructive change order arises where directions are given by the ~ 


contracting officer to ‘perform the work by methods not-tequired - 


| by the contract. it entitles the contractor to an equitable adj ust 


+S. ‘Where the ‘equitable: adjustment to which ‘the contractor. is entitled 


under the Changes clause is not capable of determination by pre-- 
. cise mathematical means, the. Board will resolve conflicting -evi-. : . 
dence to determine the reasonable amount of such adjustment... “i 


| APPEALS _ | 
6. The Board is without jursidiction: to conaider. an itinidly appeal e 
| 7. The Board will not dismiss an appeal, and will consider it to be filed 


348 
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ce 


timely where an. action taken by the contractor-appellant within 


_ the appeal period indicates its present intent to- appeal to higher ~ 

authority. © If that action is followed by formalization. within a. 
reasonable time, such formalization will be taken into considera- | 
tion as-one.of the factors i in arriving at the conclusion that a letter. — 


5.408 dissatisfaction or protest constitutes a timely appeal within the 
meaning of the “disputes” clause. The wording of the “‘disputes”’ 


_ clause itself.indicates, under.the circumstances , the Peoene intent | 
to peeve to ioe Peer te eee Betta e Gee Ai ge eRe. 


INDEX-DIGEST 


CONTRACTS--Continued 
’ APPEALS—Continued 


SA ‘hearing upon a, contract appeal'i Is hot. ee ied saute iecatiee: oral - 
argument. was had ‘before.a person who does not participatein the 


"Page a 


decision of the appeal, where the persons who do: participate ‘have © : 


before them notes containing the gist of the oral areumonte in addi- 2 

eS 

9. Where a contractor who has filed a.notice of appeal deqists that the oe 
. _ appeal - ‘be ‘held in abeyance while attempts are being made to - 
settle the controversy by negotiation, the appeal will be dismissed, 


‘tion ‘to ‘the ‘written briefs ior the parties.22 4s oe 


‘but without: prejudice to its subsequent reinstatement in the event 
_-the-controversy is not so settled... 22222222 
10. Where letters received from a contracting officer:are appealed: from, 


and such Jetters do not dispose finally of pending ‘claims and. do 


56 


~~. not contain such language as will ‘fairly «and reasonably inform - 
_ the contractor that: decisions :under the “‘Disputes’’ clause are - 


‘intended, the appeal will be remandéd ‘to the contracting officer - Ee ear 
ios ao 


- for decision______ Cetebeteeueeee Gaus ose eone wee ee eee 
- TM. Board will not-dismiss-appeal in atustions where action of appellant 


does not indicate an intention-to abandon appeal, and issues-are ae 


: determinable from notice of appeal, findings of fact and decision - 
of contracting officer, claims of appellant and evidence submitted ee ee 
(107. 


a it prior to contracting -officer’s decision_.-....---.--.1+----- 


12. ‘Where a lettér from: a contracting officer-does not finally: epbes OF 33-2 
- pending ‘claims and does not place the contractor on notice that 


‘a decision under the “Disputes” clause is ‘intended, an appeal 


taken from such letter will be remanded to the eonae re officer 
‘for ‘issuance of findings of fact and:decision.~-~_=_..-__...i---. a 


13. Where no-reason appears for‘any objection to a Stipilation: disposing 


_ by agreement a changed conditions claim, the Board will:accept © 
the stipulation to the extent reflected by the agreement, sustain’. 


~ the appeal to that extent, and pene it to the contracting officer 


| “for appropriate action. 22s a eee econ eek | 
14, The Board of Contract Appeals lacks jurisdiction to. reform contracts, 


but ‘has jurisdiction to interpret contracts__-....-.-.------ ne 


” . 15. Under'a stipulation providing that the initial decision upon a contract — 


- appeal shall be limited -to the issue of liability, it may be proper 


for questions of causation to be determined in the initial decision, . ~ a a 


239 


324. 


and for the issue of the amount that should be allowed as an 


_.. equitable adjustment, on the basis of such decision, to ‘be re- 


. manded to the pen tre guns offi¢er_-__-:-+--------- ae ede | 


BREACH | 


/ 16. Where the Government failed to cause clearance work to be per- | 

- formed by others as provided by the contract so as to make the 
work site available to the contractor, the latter’s claim for'dam- __ 
ages caused by the delay will be dismissed as being a claim for = = 
145. 0° 


breach of i laa ee a gee a ai 
BUY. AMERICAN ACT . an os a oe 


| AT. In determining issue as to whether or not eonerete piling composed : 
of domestic steel, domestic concrete, and foreign stressing strand: 


eae manufactured domestic construction material within the mean- 
-. ing of the Federal Procurement Regulations and the Department 
of the Interior Manual, contracting officer must make his deter- 


- 624859628 
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BUY AMERICAN ACT—Continued . aes oy wee a 


mination not only under 41. CFR.1-6. 202-2, but Arad must ae ae oe 
definition of “Domestic construction material” in ate CFR ot 
1-6. OO) a ec, Sie eae . 829° - 
- CHANGED. CONDITIONS ; | a eer te 
- 318, Under a standard-form “changed sonditiena” clause the (aoa a 
_ assumes the risk that.subsurface conditions will conform to those 
_. ,described in the contract or, if not there described, to normal 
conditions. The clause, in prescribing a standard of normal » 
- conditions, anticipates that the contractor’s bid will reflect: Hewaer - 


_ undue optimism nor undue pessimism___._....2.~-.---.----=-- 201 °- 


19. An evaluation of subsurface conditions. based on the theory that. the 
. contractor. was entitled to assume the best possible. conditions 
consistent with the information given in the contract is not.com- 
-.. patible with the clause, and an evaluation based on'the theory 
_. that the contractor was bound to assume the worst possible con- 
ditions consistent with such information is likewise. not com- 


Oy Y os qetiblé withdte..25. 2. se0 cece chose, Cece eet oo 2a ke a 201 


3 20. In applying the clause. information concerning the. conditions gen- 7a 
erally prevailing in an area is less significant than information -— 
concerning the conditions at the. very site of. the work to. be 


wis 84, In evaluating subsurface | sqndidons for the purposes of a ‘changed a 


. conditions” clause, references to “water” in logs of test wells set 
out in the contract drawings ‘are not, standing alone, to be read 
_. .a8 indications of the. amount, velocity or pressure of the. water. 
_If, in addition, the observable. physical conditions in the area 
indicate that large quantities of water are generally prevalent in =: 
the underground formations, the encountering of large quantities 
.. of underground water at the job site does not constitute a changed 
. condition. If, however, the observable physical.conditions do. 
2 not afford a basis for reasonably reliable conclusions with respect — 
_ to the probable hydrostatic. pressure of the water at the job site, ae 
_ then the encountering of hydrostatic pressure to a. degree that is | 
_ substantial for the particular formations in which it is encountered | °. 


‘does constitute a changed condition of the second category - - ayn. * 201. | 8 


22, Determination of the amount of the equitable adjustment. to be 
- made in such a case requires analysis of the. various classes of ex~ | 
“ pense incurred by the contractor, for the purpose of distinguish~- 
_ ing those which were attributable to the changed condition from 
. those which were within the range of the costs that should have 
_. been. anticipated by the contractor when bidding, or were due to | 
- to errors in selecting and implementing the methods of een - 
bo be pUrsded 3. 25. foes ote a oe tee et fs 
28 A contractor will be granted an equitable adjustment on account of 
a changed condition, notwithstanding his use of inappropriate ees 
- construction procedures, to the extent to which the costs of the _ 
_ job would have been augmented by the changed condition even’ 
a appropriate procedures had been sede ee Mee cess oe Re a 
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“CHANGES AND‘EXTRAS 3 ea ce Rs ee 


24. An appeal will, not be dismissed where the site for disposal of axe 
- eavated. material:as provided by the’ contract specifications is. 
"made unavailable to the contractor.and the later selection by the _ 
- Government of an alternate site creates an issue of fact as to the | 


_ existence of a constructive change order_-.__.----------- 2-2-8 , 148. 


25. An excusable: delay: caused by a change in specifications will ba com- 
“puted from the first date of actual delay, and not from the date of 
’ award of the contract as representing time. lost in designing, . 


‘scheduling, ‘and placing Suibcontractes. ss oe ate ate sens wages al ae 


- 26. Under a. contract for the placement of a gravel blanket overlain by =>. 
_ riprap, the. contractor is not entitled to additional compensation mae ia 
for (a) removing spalls, gravel, dirt and vegetative matter from : 

‘riprap that in its natural state, as ascertainable by a reasonable | 

- is permissible under a. proper interpretation of the specifications, ce 
ae even though the riprap is taken from sources that are sea pie 7 

in the. specifications as containing rock “suitable for riprap,” 7 

_ (b) complying with instructions as to the procedures to be ee in . 

__ placing and smoothing riprap, given by an authorized representa- | 

_ tive of the contracting officer, in the absence of satisfactory proof | 
a that the. results called for by. the specifications could have been ~ 


“achieved at less expense through the use of other procedures...__- a 58. a, 


a7. A price adjustment determined by.the contracting officer through 
“the procedures established by. the contract, when duly accepted or 
' otherwise agreed to by the contractor, constitutes a valid modi- __ 
fication of or supplement'to the contract terms that cannot there- 


- after-be unilaterally altered by the contracting officer_-_._. Seen 30: oe eee 


i 28. A claim based on the failure of the Government to close a-road pur- | 
oe > suant to the terms of a. contract for the construction of structures sy 
"under or beside such road ‘is a claim for breach of contract, but a. - 
_ elaim based on a sequence of work ordered by the Government in 
order to mitigate the consequences of such failure may amounttoa . 
. claim for a change in the contract specifications. No price adjust- 


ae ment on account of such a change, however, ‘is ‘allowable for (a), a eer 


~ stoppage by the Government of operations being performed by* 
. the contractor that contravene oral instructions concerning the _ 

- Sequence of work, where the contractor had not observed the. 
. procedure established by the contract for protesting oral instruc~ © 
- tions; (b) operations performed on the contractor’s own initiative, . 

- where such operations were occasioned by the failure to close the _ 

road. rather-than by: the sequence of work ordered, and where 

= their. performance was not compelled by either of these acta of the -..° 

' Government; or (c) increased supervision expense incident toa —.. 
~ prolongation of the performance period that is caused by the © 


Government’s instructions concerning the sequence of work...-. . 94 9. 
8 : : cae 


29. Under a contract clause providing for equitable adjustment for extra . 
work, allowing actual necessary costs including use of equipment. Par 
ne allowance of 15 percent for superintendence, general expense © 
and Prout, ee excluding from. actual nee costs. cane saaee oo 


CONTRACTS—tontinued os . | cae 7 
_QHANGES AND EXTRAS—Contimmed = age 
ance for office expensés, general supe rn tendones, or other general ee 
ade expenses, the hourly wages and automobile. rental for a~general 
-. foreman,. who was not in charge: of all work under the contract, 
are allowable. as direct costs of performing the extra work and 
are not costs. of superintendence or other general expenses. -More- 
- over, the doctrine of contra proferentem requires that any am- 
,. biguity in the language of such clause be construed against the - 
| Government as its author.__._-_2 ~~~ 2) eee 297 - 
& 30. Where a contractor incurs standby costs prior to Sbiabing: clarifying = 
| instructions from the Government as to ambiguities and diserep- 
. aneies in. Government drawings, such expenses are not allowable 
under the. Changes" clause (October 1957 Edition of Standard 7 
Form 82) which. provides for equitable adjustment Sonceraing. - 
. unchanged work as well.as changed work.__--.__------~-_-.-- 241 
31. iN constructive change order arises where directions are. given by the nk 
contracting officer to perform the work by methods-not required : 
_by the contract. It entitles the contractor to ‘an equitable ad-=— 
JUSUINCIU cnr h i ead ies Sei ree ae 
32. Where the equitable adjustment to which the contractor is entitled - 
under the Changes clause is not capable of determination. by 
precise mathematical means, the Board will resolve conflicting: 
evidence to determine the Teasonable amount of such adjustment. _ 348 


_ CONTRACTING OFFICER | 
33. Where letters received from a. contracting officer are appealed a from, 
‘and such letters :do.not dispose finally of pending claims.and do 
-.not contain such language as. will fairly and reasonably inform 
the contractor ‘that decisions under the ‘Disputes’ clause :are 
intended, the appeal will be remanded to the contracting officer 
TOM CCCISlONgi este. ad ee ee anes 
84, Where a letter from.a contracting officer does not finally dispose of 
| - pending claims and does not place the .contractor.on notice that a 
decision under the “Disputes” clause is intended, an appeal taken 
from such letter will be remanded to the contracting officer for 
issuance of findings of fact and decision_..-_..-...----------.. 109° 
35. A.decision of.a contracting-officer ‘cannot be treated as a final deci- 
‘sion’? when contracting officer fails to-comply with Deparncut) 
Manual.and Federal Procurement Regulations. ..-.2-2.22..--- © 329° © 
36. Decision of the contracting. officer must be supported by ecidediaey ; 
facts. These facts should be stated in. sufficient detail.to enable 
_ the Board,.as well.as the contractor,. to understand the basis ofthe —__ 
contracting officer’s eC ON ote ee 929 > 
37. A constructive change order arises where. directions are given by = 
_ the -contracting officer to. perform. the work by methods not Te- 
quired by the contract. It entitles the contractor to an equitable 
Se ene gag te ee eee 
CONTRACTOR 3 | : — 
- 38. An appeal -will: not be: iaiseda for bephiioal: detects couse of _ 
| the inadvertent omission of the corporate name of the -con- ! 
tractor in ‘the appeal papers. and tthe:substitution therefor of the | 
name of the contractor’ s representative and employee_-._..-.--. 103. 


- {03 


348 


348 © 
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_ DAMAGES. 


“Hiqnidated:: 


eras | 


: 39, ‘Liquidated. iaeaeee provisions. in cond gee are ‘valid and: eae : . 
able. regardless. of the: actual: damages: suffered. by the. Govern- 


ment in the event of a delay i in the performance of the contract... 


-The absence of actual damages is not fatal to.the Government’s. . 
enforcement. of. liquidated damages. and. does not convert liqui- ‘4 
‘dated damages into penalties._____--+ Se eee Sei Se | 


140 - 


40. Claims for remission of liquidated damages on ‘account, of delays in | 


, completing a. contract. are not. allowable if based on (a) weather | 
- conditions that were. not. unusually severe for the. locality: and . 
season involved, (by. circumstances not within the scope of the... 


- Glaim as. described. in an exception to the release on contract, or. i 
(c) failure of the: delays to. cause actual loss.to the Government if ~ 


7 there: was. a reasonable possibility of such loss when the contract — 


was sae eee ee ee 


| Unliquidated 


AL, 3 claim based’ on the failure: of the Gevaert to. ‘elosé: aroad 
pursuant to the terms of a contract for the construction of struc- 2 


‘tures under or beside: such road is a claim for breach of contract, 


but ‘a claim based on a sequence’ of work ordered by the Govern- - 
. ment in order to mitigate the consequences of such failure may 
- amount to a claim for a change in the ‘contract specifications, 


No. price adjustment on account of such a change, however, is: 


~- allowable for (a) stoppage by the Government of operations being 
performed by the contractor that contravene oral instructions: 
concerning the sequence of work, where the contractor had not | 


_ observed. the procedure established by the contract for: protesting a 


oral instructions; . (b) operations: performed on the contractor’s 


own initiative, - ere such operations were occasioned by- the - 


= failure to close. the road. rather than by the sequence of work . 


ordered, and where their performance was not compelled ‘by 
either of these acts of the Government; or (c) increased. super- 


vision. ‘expense incident. to. a: “pte leneation of -the performance 


_ period that is caused by the Government’s instructions neers : 
the sequence Of WOlKs.s.ecese cake Ge ei al at ieee oe 


-. "DELAYS OF CONTRACTOR © 


42. Under a supply contract Default Caine a acing caused. Ben mant- dt 
. facturing difficulties encountered by a second-tier subcontractor ian 


4 is not excusable to the prime. contractor, since that cause is not: 


among the illustrative examples i in the Default Clause eae is not 
equatable. to such examples___....----2--L----e | 


motion by the Government for dismissal of an appeal on the. . 
a grounds that the contractor failed to give timely written notice of _ 
the cause of a delay in performance will be denied, where it . 
appears that the contracting officer had PEGE actual knowledge 

Sot the: cause of the delay cco id er eeuwecwa eee halle : 


. 6. Where a contractor alleges that it is. entitled is fariice: extension of 


time for excusable delay in addition to period allowed by con- 


oh 


145 


- tracting officer, but fails. to sustain its burden of proof by sub- ° mo 
_ mission of evidence to support its allegations, the findings of the 


| contracting officer will be presumed to he correct.._...---..-..- a 


-CONTRACTS—Continued, | 
Te DELAYS OF GOVERNMENT 


45. ae is well settled that a claim for additional compensation. based on. . 
- the alleged delay of the Government in performing its contractual .: 
-. obligations is a claim for breach of SOUUIE OL onaee aac e = nase . ve 


_-. . DRAWINGS - , = . 
46, Where a contractor incurs sSentany. costs prior to obtaining diaditgine 


| _ instructions from the Government as to ambiguities and discrep-. 
-. aneies in Government drawings, such expenses are not allowable - 
_ under the Changes clause (October 1957 Edition of Standard .° ; 

~ ‘Form 32) which provides for equitable: adjustment concerning | 

a “unchanged work as well as changed ee : 


INTERPRETATION. 


47. ‘Under a contract for the siacemsa’ of a gravel blanket overlain os 


riprap, the contractor. is not entitled to additional compensation 
for (a) removing spalls, gravel, dirt and vegetative matter from 


> riprap that in its natural state, as ascertainable by a reasonable . 


_ site investigation, contains more of such extraneous material than 


ys 


' is: permissible under a proper interpretation of the specifications, .-_. 


even though the riprap is taken from sources that are described in 
the specifications as containing rock “‘suitable for riprap,” or. (b) 
complying with. instructions as to the procedures to be used in 
placing and smoothing riprap, given. by: an authorized repre- 
. sentative of the contracting officer, in the absence of satisfactory 


proof that the results called for by the specifications could have — 


been achieved at less expense through the use of other procedures. 
“ao 48, The word. “approximate’’ in a contract drawing can comprehend 


substantial variations from the figure to which it is annexed if such. 


variations are commensurate with the other provisions of the 


contract and with the exercise in good faith of the ecrHom 


reposed ‘in the contracting officer by them_-_..-'.-2-_--22----- 

49. Where a contract contains a direction to achieve a result that is 
related in part to a facility expressly excluded from the contract, 

. the physical, functional and monetary relationship. between such 
result and such facility, as well as the specific terms, history and 


| - general scheme of the contract provisions are to be taken into — 


: account in determining the extent to which such direction consti- 


tutes a part of the requirements of the contract._...-.--_.._-. | 


“50. Under.a contract clause providing for equitable adjustment for extra 


_ work, allowing actual necessary costs including use of equipment - 
plus allowance of 15 percent for superintendence, general expense 


and profit, but excluding from actual nécessary costs any allow- 


_ ance for office expenses, general superintendence, or other general 
expenses, the hourly ‘wages and automobile rental for a general — 


58 


202 - 


202 


foreman, who was not in charge of all work under the contract, — 7 


are allowable as direct. costs of performing the extra work and are 


not costs of superintendence or other general expenses. _More- . 


Hot SS OVER; the doctrine of contra proferentem requires that any am- 


biguity in. the language. of such clause be construed against one ao 


‘Government as its. author____._.-~-.-.-2-----------------2-4 7 


51. Understandings or thoughts of one party to a contract, of which ie 


277 


other party was reasonably unaware, cannot serve'as a foundation - 


for binding the latter to the meaning which the former placed. on 


‘the words of the: GOntraCt. 2. ede susace See eee ee noe 


“INDEx-piegsT. BB 


" conrRacts—continued | : oo ae ae ee ee 
_ "MODIFICATION . | | rr 
62. A price ‘adjustment determined by the contracting pffical through oak lage 
the procedures established by the contract, when duly accepted = . > 
or otherwise agreed to by ‘the contractor, constitutes a valid = s* 
~ modification of or. supplement to the contract’ terms that cannot) oe 
" thereafter be euraterelly altered ga the contracts officer- --~-- 80 oes 
NOTICES 7 see 
5B. A motion by the ‘Government: for disinidsal: of an ‘appeal on the 
ont grounds that the contractor failed to give timely written notice of | 
_ the cause of a delay in’ performance ‘will be denied, whereit 9 
"appears that’ the contracting officer had prior ‘actual knowledge + Se 2 a ees 
Of the cause of the delayo.-22. 5. scce eset eee ets “ye Abe ee 
BA, There is a strong presumption ‘that a notice by mail, properly Gr atlon 
| _ stamped, addressed and mailed, was received by the addressee... » 
- Denial of receipt by the. Government does not successfully rebut : 
~ such. presumption), but creates an issue of fact, requiring: denial of . .- eee 
_a motion to dismiss the AppeAl cates eee alee soe gecee, AOR 
PAYMENTS . | a ee 
nes 2 55. Under. a contract. te the placement of a gravel blanket eiedain by oe 
©: yiprap which provides that measurement for payment is to be | 
made ‘“‘to the neat. lines: and grades shown on the drawings Or... , 
prescribed by the contracting: officer,” or “on the basis of the 
-nominal thickness shown on the drawings: or prescribed by the 
Me contracting officer,” gravel or. riprap placed outside of the lines | 
_ shown on the drawings is not to be measured for payment in the 
absence of satisfactory proof that an authorized representative of 
the contracting officer required the contractor to place the ma- = 
terial to.a greater thickness than shown on the drawings... acc. 57-58). 0 | 
"56. Under a contract for the building of a road, the contractor is entitled > 
_ to compensation for excavating unstable natural material where. _ 
the Government fails to prove its defense that payment for such 
work had been made, but is not entitled to compensation for _ 
excavating unstable material in an embankment he had con- 
structed where the evidence disproves his contention | that the 
- Government inspectors caused the material to be unstable by — ae eg 
~ requiring him to wet it too much__.__/2.-~--.-------------.-- ae: re 
- 87. Where the contracting officer’s findings are based on a presumption 
- that subsistence. payments are included in increased wage rates | 
- and are therefore not eligible for escalation payments, because 
_ previous union labor agreements with the contractor contained — 
- subsistence © provisions which were absent from the new union 
labor agreements providing for increased wage rates, such pre-_ 
sumption is founded on circumstantial evidence and is rebutted 
by the contractor’s evidence that subsistence reguirements. had - 
_ ceased as to his employeés who had been provided with housing 
_ and other facilities and who had become residents at the joh site, 
- and further evidence that the increased wage rates were essential 
- to settlement of a prolonged strike and for Se a sufficient. . ©, ee: 
- labor supply to the job site I 8 esert ATeAY ounce ee eee ete | $325 
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- Where. the. Board finds on reconsideration. that its prior decision _ 
was. in. error as. to. the amounts equitably payable under. a labor 
escalation. clause. the. Board will modify its decision. \eovorcinely . 


‘persuasive. of. error. by. the. Board, the decision will, be. affirmed. 


- "PERFORMANCE 


a Under a contract. for the placement of. a. gravel blanket overlain by | 
_. Tiprap, the contractor is: not entitled to additional compensation 
cr for (a) removing spalls, gravel, dirt. and. vegatative matter from | 


tiprap. that. in its, natural state, as ascertainable. by a reasonable 


~ gite investigation, contains more of such extraneous. material 


- than is permissible under a. proper interpretation. of | the speci-. — 


| fications, even though. the riprap. is taken from sources that. are 


described in. the. specifications. as containing rock “suitable for 


: riprap,” or. (b). complying, with. instructions as to the. procedures 
_ tobe used in placing and smoothing, riprap,. given. by an authorized _ 
representative of the contracting officer, in the absence of satis- 


Page 
58. “Where a request. for. reconsideration of a. decision of the. Board i is. agit a 


factory proof that the results called for by the specifications : 


could have been. achieved. at less expense oven the» “use. of 
- other: procedures... - A a Ge a OPT PINs ret RAS 


60. Under a contract forthe building of'a road, the contractor is entitled to 


compensation for excavating unstable natural material: where the 


Government fails to prove its defense: that payment for such 
work: had been made, but is not entitled to compensation for ex- ° 


| cavating unstable material in an embankment he had constructed 


_ where the evidence disproves his contention that the Govern-. 
ment inspectors caused the material to be.unstable: by requiring 
him: to wet it too men eee Sogseee te cone eee Beoesieeee 7 


PROTESTS ; 
61. The protests clause énstoniaitiy inserted in Bureau of Reclamation 


construction contracts, does. not apply to a ruling. that. is com- 
- municated to the contractor for the first: time in a decision made 


_ under the. “Disputes” clause: of the contract, and from which a 


62 A 


timely appeal i is taken_._.__ ae SOT ee a Ee eee eS ee eS ‘ 
claim based on the failure of the Government to ‘close a road 


pursuant to the terms of a contract for the construction of’ struc- 


_ tures under or beside such road is a claim for breach. of contract, 


_ but a claim based on a sequence of work ordered by the Govern- 
_ ment in order to mitigate the consequences of such failure may 
amount to a claim for a change in the contract specifications. 


: No price adjustment. on account. of such a change, however,. is 
- allowable for (a) stoppage by the Government of operations 
- being performed by the contractor that contravene oral instruc- 


tions concerning the sequence of work, where the contractor — 


had not observed the procedure established by the contract for 
_ protesting oral instructions; (b) operations performed on the 


contractor’s own initiative, where such operations were occasioned _ 


by the failure to close the road rather than by the sequence of work 
ordered; and where their performance was not compelled by 


| either of these acts of the Government; or (c) increased super- 


58 
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- vision expense. incident to a prolongation of the performarice = 
period that is caused by the Government’s. instructions pucene: | 


| _ the sequence of work oe Sippwieea nena Reese aS x oe 
RELEASE. " = oo 


63. eas remission of liquidated anne on. account of aatee | 


in completing a contract are not allowable if based on: (a) weather — 


conditions that were not unusually severe for the locality andseason —_ a 


| involved, (b) circumstances not within the scope of the claim as 


described in an exception to the release on contract, or (c) _ 


failure of the delays to cause actual loss ‘to the Government if. 


‘there was a reasonable possi of such loss when the contract 


64. An exception ‘in a release taken ‘by a ‘contractor during the appeal 


period is not a proper substitute for a notice of appeal___.------ 


65. A contractor is‘barred from | asserting a claimin-excess of the amount _ 
“reserved in the release . On: contracts Ree ee ees 


“SUBCONTRACTOR AND SUPPLIERS  ~ 
66. Under a supply contract Default Ciause:: a. delay caused Hee manu- 


58 


133° 


| eg: ie. 


facturing difficulties encountered by a second-tier subcontractor _ 
is not excusable to the prime contractor, since that cause is not - _ 


_ among the illustrative.examples in the Default Clause and is not 


; equatable to such examples.....-...--.- talabetanaiatatetetabeetalaebanetall 


-UNFORESEEABLE. CAUSES 


--67. Claims for remission : of liquidated damages on account of delays in 


completing a contract are not allowable if based on (a) weather — 


- .eonditions that were not unusually. severe for the locality and 


‘season involved, (b) circumstances not within the scope of the claim — 


as described in .an exception to the release on contract, or (ec) 


failure of the delays to cause :actual loss to the Government if 


there was-a, reasonable possibility. of. such. loss when the COmIEAGS: , 


_FEDERAL EMPLOYEES AND OFFICERS 
| AUTHORITY TO BIND GOVERNMENT — | 
1. An applicant can gain no right to. public. land because he may fave 


‘been misinformed by the land office that the land was available. 


: HOMESTEADS (ORDINARY) 


(See also. Additional Homesteads, milage Homesteads, pilanaiay. 


Homesteads, ROME Additional. Homesteads, sec as Ee Home- 
steads.) 
GENERALLY 


1, Congress had -as its purpose, in eects the - Act of heat g, 1912 


| 58 | : 


81 


(37 Stat. 265; 43 U.S.C. 541) the goal of affording reclamation 
homestead entrymen and water-right applicants vested rights to ~ 


_ land and water so that they pOuNE raise. money to finance. farming © 
z activities...------- wisetecsese ee eae inca Gye emaincets etd aaa aa 


- CONTESTS. 
2. Under. the Departmental regulations. governing. priate: isutests, 


sufficient contest charge against a homestead entry must allege = Ss 
100 -— 


‘facts which, if proved, would require cancellation of the entry__- 


372. 


hes e HowEsreaDs ( (ORDINARY)—Continued 
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CONTESTS—Continued 


Page 


“3. An allegation in a private wentent hats a ‘settler on. Tinsueyed land. 


“hag not posted his entry adequately for the public to be aware 
of it?’ and ‘‘has not blazed a trail or corner markers to said prop- 


erty” is a sufficient allegation that the settler has failed to mark. - ae 


. . the claim by permanent monuments at each corner as required 
by. the statute eutnenning settlement on | unsurveyed jJand “IDs “tee 


. MINERAL RESERVATIONS 


4, The provision. of the act of July 17, 1914° requiring that: a bond be 


- filed with the Secretary for the protection of the owner of surface 
| ieunte before prospecting can be. undertaken requires that such 
a bond must be filed before a noncompetitive lease can be issued 
OF. an assignment approved_ on ee nee eee eae ee oe i 


“SETTLEMENT. 


100 


169 | 


“6. A notice of location of a homestead: sebeleiaant: is aprenenly: cejeabed: Oe 


. where at the time. it is. Iade the land involved is withdrawn 7 
‘from settlement _- pelea tote Bee aie ees Git Senta coe se: 


INDIAN’ ‘ALLOTMENTS si PUBLIC DOMAIN: 
, _ GENERALLY 


A Where the. Department has held. that part of, the land, in Mass, oS 


‘included in a notice of settlement location or occupancy is in a 


bese Tt 


~ prior ‘approved Indian allotment to an allottee, now deceased, ro 


and where the settler has built improvements on the land in . _ 


_' conflict which he continues to occupy, the initiation and prose-' 
- eution of the steps necessary to convey the land to the settler’or 


remove him from it are to be undertaken by the Bureau of In- 


dian Affairs which has the responsibility: for determining heirs . 


-- and supervising conveyances of allotted land, not by the Bureau 
of Land Management, and instructions issued by a land office 


' of the Bureau‘ of Land Management setting a 90-day’ period — 
-- within which the-settler-:must reach an: agreement with the-heirs. 

as of the allottee or be removed from the land are set aside_-...-.. 
-_ 2. Where a hearing has been held on instructions of the Director, Bureau — 

of Land ‘Management, to determine factual matters in connec- . 
‘tion with an application for an. Indian allotment. and where the. 

- protestant whose allegations were instrumental in causing the ~ 


78 


hearing to be held is not notified of the hearing and thereafter | - 


submits affidavits. contradicting i in all material matters the appli- 
- cant’s statements, the affidavits cannot be made part of the 
record, but the hearing will be pogpened: to permit the protestant 


| to submit evidence__...---- eee eos ee ere ioe oe pied ar ine 
| INDIAN LANDS . er | 3 weg 8 . 


GENERALLY | 


whe Lands first temporarily withdrawn: from all forms ‘of entry and dis-. 


posal under the public land laws in aid of legislation for restora- 


~ tion to tribal ownership and later again temporarily withdrawn 

from any kind of disposal pending determination of whether they: a 
* should be restored to tribal ownership: are not thereafter subject oe 
to mineral | location....---~. Ee ree eee sect a tae sauceson a. 


7 243. 


ne 
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IN NDIAN LANDS—Continued 


ALLOTMENTS ae a | page 


- Patents ae 
2, “Where a patent in fee failed to recite the oil and eas reservation pro- - wor 
 yided by the Act of March 3, 1927, 44 Stat. 1401, for the benefit 
of the Indians having tribal rights on the Fort: Peck Reservation, 
: ‘subsequent purchasers of the fee patented land were nevertheless - oS Bae 
charged with notice of such reservation. masa seb oee es gees toe 
‘DESCENT AND DISTRIBUTION | <a | 
./s Generally : nas 
BL A. petition for the. reopening of an Indian heirship proceeding 1 more 
. than sixteen. years after the Department determined the heirs of — 
_-the Indian decedent must be denied on the ground it was not sub-. 
mitted within the period of time. prescribed in the departmental HET ay 
--probate regulations... .-.....--2--- eee iestetaganeceasece st eee. 
: Claims Against. Estates: mae me Seer, . | “ 
= 4. An agreement relating to restricted Tadian inde which Has not been 
given. departmental approval is: ‘null and void, and a claim based ee 
“= -ypon it will not be allowed against a rostciotad! Indian estate__.. 122°. 
_ 5. It is discretionary with the Secretary of the Interior or his authorized. 
representative as to whether to pay from restricted. Osage funds ee 
.& widower’s or family allowance: ordered by. the Oklahoma State. 
~ ees ne hee mI Minin IE LE late ct a UIT 


6, The modification: of a scoenieate: ‘onder: by. an. ‘Examiner of t Inheritanes | 

: with respect to the allowance of a creditor’s claim does. not. con- 

* -stitute reopening. of the. case in regard to the determination of i 
"helt, -and denial of a petition: for rehearing ' on the latter point — 
was proper when. the. time for: filing such. petition had expired 

aldose two. years. before: the: denied Pelion was filed. stitniacsts tial as. U2) 
. LEASES AND PERMITS | ; he = hh So aE Gage ea 
Generally | : te 
GLA purchase: of Indian lands is entitled to rentals naid a a ‘janes of dee we 
Mcaa when the invitation for bids under. which thé purchase was: 
~tnade: so. provides, and. this right’ is unaffected by the date when 


. title to the land Somat ay. patent in idee cy eee rere 154. 7 


OIL AND GAS (TRIBAL LANDS) © , we . ak 
_ 8. Where’ an oil and gas lease ' of: ne laadet: destdibes the ig wf eS 
| . property by metes: and bounds ‘but contains a rider stating that 
eee -when. the property i is surveyed the description will be by: sections, 
the section description will control upon completion of the survey: _ 
_ : and the metes and bounds: description will be considered as haying. a ; 
“ee served only : a pemporary, aici ee a eR RC a Ea ay RM 337— 


“INDIAN ‘TRIBES 


ot JUDGMENT FUNDS 


A: ‘Under general statutory authovity empowering the eucurs of the 
F Interior to approve the advancement of tribal funds to Indian | 
tribes, the . Secretary | is authorized to advance all categories OF 2. 4%, 
| a tribal funda, aaa tribal judgment findee | oA esse os aoe, . 813 


ipa 


nae O., “oat. 2s, Fo, INDEX-DIGEST | 


‘TABOR _ : | : ae 
WAGERATES = oe — Page 
LL Where the contracting officer’s findings 4 are ‘based! on a presumption. oo 
_ that subsistence payments are included in increased wage rates — 
-. and are therefore not eligible for escalation payments, because 
_. previous union labor agreements with the contractor contained . 
subsistence provisions which were absent from the new union 
labor agreements providing for increased wage rates, such pre- 
sumption is founded on circumstantial evidence and-is rebutted. 

_ by the contractor’s evidence that subsistence requirements had. . 
ceased as to his employees who had been provided with housing 
and other facilities and who had become residents at the job site, 

. and further evidence that the increased wage rates. were essential 
~ > to settlement of a prolonged strike and for Bie chine sufficient 
7 labor supply to the job site in a desert area_____- a ait sare as oe 
“3 Where a request for reconsideration of a decision of the Board 3 is not : 
persuasive of error by the Board, the decision will be affirmed. 

_ Where the Board finds: on. reconsideration that its prior'decision. 

was in error as to the amounts equitably payable under a labor | 
| _ escalation. clause, the Board will modify its decision. accordingly. . 363. 


MINERAL LEASING ACT FOR ACQUIRED LANDS” 
| QENERALLY — | 

A. An application for an acquired lands noncompetitive oil and gas | 

_ Jease is not ‘properly rejected as not ‘being in the public interest _ 
where the United States acquired the land subject to the reserva- __ 

_ tion.in the grantor of a perpetual royalty of 12% percent in the — 
oil, gas, and other minerals produced from. the land, merely 
_.because, upon production from the leasehold, no royalties would 

- be payable to the United States as the royalties reserved-to the 
- grantor are deductible from the total 1244 en royalty panne Sis = 
-. to the United States. under such W CRSC sgt ce ee iene ae mien (vam 


“MINING CLAIMS 
COMMON VARIETIES: OF-MINERALS . . : 
i Sand and gravel. suitable for all: construction “purposes, tee iron . 
deleterious substances and having proportions of sand and - 
gravel which meet construction specifications without expensive ~ 
. processing, but. used only for the same purposes as other widely 
_ available, but less desirable deposits of sand and gravel, are 
' common varieties of sand and gravel and not locatable under. 
the mining laws since these facts ‘do not give them a special, 
distinct value_ ee ete Bins Soe tee pies aie a teh te Se oils 26 
CONTESTS - ee _ | _ 
2. Where an administrator of the estate f a deceased locator of mining 
claims answered each and every allegation in complaints filed 
by the Government against the validity of the claims and where, - 
because of lack of knowledge, the administrator neither admitted 
nor denied the material allegations thereof the answers will be 
deemed-to be denials of the allegations and hearings will be’ | 
held to determine the validity of the claims___..-.---._--2.-_- «188 
3. Where a contest is brought against a mining claim on the ond of “ea 
lack of discovery, following the filing of an application for a 
_ mineral patent, the burden of proof is upon the contestee to show 


_INDEX- DIGEST. 


: MINING CLAIMS—Continued | 
CONTESTS—Continued | 


by a preponderance of the Sfdene that a aeeeeeen has been — 


made and where the contestee meets the evidence. produced : 


by: the. Government with evidence of equal weight only, he i is not . 
entitled to receive a mineral patent Sete eee eee Pee ieee Seteiaes- 


DETERMINATION OF VALIDITY 8 er 


4, Where. a. contest is brought ee a mining pplntin: on. ie ound of _ 


lack of ‘discovery; following the filing of an- application. for a 


‘mineral patent, the burden of proof is upon the contestee to ~ 


show by a.preponderance of the evidence that a discovery has been 


- made and where:the contestee meets. the evidence produced by-- 
‘the: Government with evidence of equal weight only, he is. not — 


entitled to receive a. mineral peren petetepSeatidet Sac eestor cee 
“DISCOVERY. : | | 


"2 Be Where an applicant’ rere a: See mataut has: shown no -more stan 


235 


that there are bodies of low-grade minerals on his claims and. has: «= 


- not shown that there is a reasonable-expectation that the minerals 


_ exposed on the claims lead to: minerals of greater value or that they 
exist in quantities which would cause a prudent man to ‘expend 
. histime and money in developing. the claims, the applicant i is not 


_.entitled to a mineral patent_____.____.-__-.-.--------. 2-2. sie 


235 


6. A valid -discovery under the mining | laws requires more dina ihe a 


finding of mineral indications which would not warrant develop- 


- ment. work but only further exploratory work to determine if a 
valuable mineral. deposit exists in the claim_.... ieee eases, 


LANDS SUBJECT TO. 


236, 


ar A Where land _is classified : as suitable for disposition asi a staal, tract - a 
pursuant to an application filed by an applicant who gains a... 


., ‘preference right to.a lease or purchase of the tract-as a result 


of. the classification, a mineral location. made. after the applica- i 


tion: was filed. but before the land Was: classified becomes invalid_ 


: 8. The fact. that land is covered by. a, small, tract application. or that. 


the, Department on its own initiative is considering it for dis- 
position as.asmall tract does not. remove it from mineral: location_ 

9. Where the land office has been. notified that land is under consider- 

ation for ‘small. tract. purposes prior ‘to the. filing of a small tract 


, application, the land remains open to mineral. location and a | 


later small. tract classification will not: render invalid an other- 

wise valid. mining claim. located prior to that classification. jeer esas 

10. Lards first temporarily withdrawn from. all. forms of entry and dis- 
- posal under the public land laws in aid of legislation for restora- 

~ tion to tribal. ownership and later again temporarily withdrawn 


390 


39 © 


from any kind of disposal pending. determination of whether © | 


they should be restored to tribal ownersttip are not thereafter 


ae ‘subject. to mineral location._._._.._-_-...----.-....--------- | 
'., 11, Persons locating and maintaining mining claims ou lands withdrawn ° 4 
| — 190. . 


_ from mineral entry are trespassing upon the public lands: 
. 122 Mining claims on lands subsequently withdrawn from mineral entry 


190 


subject to valid existing rights initiated prior to the withdrawal | 


are not subject to relocation after the effective date of the with-. 


7 - drawal for. fajlure of the original locators to do assessment work 


190° 
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Tein oe te "MINING CLAIMS—Continued 


“PATENTS i oe rn Se eee. 
18. Where a, contest j is ‘rou against a mining claim: on the ground a = =e 
of lack of discovery; following the filing of an application fora ~ 
mineral patent, the burden. of. proof. is upon the contestee to — 
_ show by a ‘preponderance of the evidence that a discovery has. - 
ae been made and where the contestee meets the evidence produced es 
- by the Government with évidence of equal weight only; he oe - 
| not entitled to receive'a mineral patent......-----------.-- OBB 
14, Wien an: applicant for a mineral. patent. has shown. no more than sol 
: that there are bodies of low-grade minerals on his claims. and 
~ has not shown that there is a reasonable expectation: that the 
minerals exposed on the claims lead to minerals of greater value _ 
- are that they exist in. quantities which would cause a prudent _ 
- man to expend his time and money in developing the claims, =. 
the applicant: is not entitled to a tmineral patent. ---. 24. 235 
“RELOCATION i 4 7 a eee td 
15. Mining claims on ihode mibeccen adie On mineral entry 
subject to valid existing rights initiated prior to the withdrawal 
are not subject to relocation after the effective date of the with- 
drawal for failure of the priginal locators to do assessment work. 190° — 


"SPECIAL ACTS» 
16. In a proceeding under dapGon B(e) ok: the act of July 93, 1955, a 
| determine the rights of a mineral claimant to the surface resources 
of his mining claim, it must: be shown that there has been a valid | 
discovery within the meaning of the mining laws made within 
the limits of his claim to prevent its being subjected to the terms” 
and limitations of section 4 of that At. ~~~ ao enone nate: 250 | 
SURFACE USES ae rn er oe rr 2) 
eazy: Where a mining ciiiaet who has Received: a notice of publication oo 
pursuant to section 5 of the act of July 23; 1955, submits ‘a state- | 
ment in which she describes the land as not being within the area. 
of publication, her statement is properly rejected and she may. -— 
not file an amended statement two years later in an attempt to 
preserve her rights to the surface resources of the mining claims _— 
which are in fact within the published area.._-..-...--.--L. OO 
: 18. Ina ‘proceeding under section 5(c) of the act of July 23, 1955, t0° =, -2r 
| determine the rights of a mineral claimant to the surface re- 
. sources of his mining claim, it must be shown that there has been 
_ @ valid discovery within the meaning of the mining laws made 
within the limits of his claim to prevent its being subjected to the | | 3 
terms and limitations of section 4 of that a 250 
| WITHDRAWN LAND , 3 : | Se Bes 
19. Lands first temporarily withdrawn from all forms of. entry aad dis- 
posal under the public land laws in aid of legislation for restoration | 
to tribal ownership and later again temporarily withdrawn from sts 
any kind of disposal pending determination of whether they  - 
should be restored to tribal ownership are not thereafter subject 
2 to mineral location_........--_.--.------------------------- 190. 
20. Mining claims on Jands’ site eon ‘withdrawn. from: mineral - : 
_ entry subject to valid existing rights initiated prior to the with- 
‘drawal are not subject to relocation after the effective date of the 
} withdrawal for failure of the original ees to do assessment 


= “NATIONAL PARK SERVICE AREAS 


-INDEX-DIGEST. 


RULES AND REGULATIONS | | - = | a 7 
Zz ‘The Shadow Mountain National Recreation Area i is niossiad primarily 
= On: ‘acquired lands. Its. administration has been assigned to the 
National Park Service. pursuant. toa cooperative agreement with. 


a i : mA the. Bureau of Reclamation. It isa reservation within the mean-., 


ing of the Act of August 25, 1916, as amendéd. By the act. of 


“Page. 


August 7, 1946 (60 Stat. 885, 16 U.S.C., sec. 17j-2(b)) such. re | 


reservations were. placed-under. the jurisdiction of the National _ ica. 2) | 


Park. Service, thereby vesting the Secretary of the Interior with -<_ 
authority to promulgate reasonable rules and regulations for the — 


. eteneon and use of the area, including the imposition of 
- criminal ee aera ieee cise. ese seeiaalae | 
OIL AND GAS LEASES: | | 
- GENERALLY : 
: Ly The cancellation of an 1 oil re gas ae pending on aoe after the . 


4 


passage of the act of September 21, 1959, protecting the rights — oF bn, = 


m3 


| 3 of bona fide purchasers of oil and gas: leases must be set aside where 


the record shows that there is pending an assignment of the . 


~ lease to’a person who the lessee asserts is a bona fide purchaser, - 


until the validity of the assignment, the status of the assignee asa 
bona fide purchaser, and the applicability of the act of September - 
' 21, 1959, as amended by the act of hoor 2, ‘1960, have a 


| been determined_._2.._. 2-22-22. oe ae eee 7 
oA ACQUIRED LANDS LEASES a ae | rae Ty, 


soe An acquired lands oil and gas lease offer filed on Tanuany 28, 1955, eo to 


describing lands which cannot be encompassed within a g-mile <i " 


86 - a 


“square limit must be peyecved: nee a arene Uanesuseese =e acceet 
ACREAGE LIMITATIONS , -_ = site S 


3. In: a computation of ‘iaveeabie dcreage under fs acreage limitation ee a 


provisions of the Mineral. Leasing Act, an operator of federal land — 


leased for oil and gas purposes is chargeable with an acreage | _ 


- commensurate with its ownership of leases subject to the operating - 


_ agreement and with the portion of the acreage of other leases — 
' which corresponds to its interest in such leases measured by its 
_ proportionate share of the production from such leases, if it 


does not have ‘such effective direct: control over. the development : 


of the leased lands that it must be charged wie the acreage nt 


_ therein as the real party in interest_....-...-.2-1------------ 
4, An operator under an oil and gas lease, whose rights to develop the: 
| ~ Jand and. dispose of the oil and gas produced are dependent: upon 

7 the consent of the record title holder, does not have such effective 
direct control over the leases that it must be charged with the 
| acreage. therein. as the real. party in interest....._.._._------- | 
5 In the absence of a withdrawal of an oil and gas lease offer, the saeror 


B15 . he 


is charged with the acreage of his offer or simultaneously filed 


offers until'the decision of the land office rejecting the offer or offers — 
‘becomes effective at the end of the period for taking an appeal... 
6. Where oil and gas offers are. rejected because they did not draw top _ 
- #2 priority ata drawing of offers simultaneously filed and new offers 
are filed before the first offers are withdrawn or the time period 
has run for appealing from the rejection of the first offers, the 
~ new. offers must. be. rej jected if they together with the first offers 


; exceed, the acreage limitation prescribed By regulation. - Seacees | 7 : 


| 325, = 


_ 2  t% & +. « INDEX-DIGEST 


OIL AND GAS LEASES—Continued | s ¢ nk ete, oe 

APPLICATIONS _ | bn ae = sae? 

tt ‘Where an offer to lease lands pannor be accepted beeeuse the lands |) 
are not available for leasing, the offer will be rejected and not 


held in suspense until the land may become available for leasing__ 490 


8. An application for a single extension of a noncompetitive lease:under 
section 17 of the Mineral Leasing Act, as amended, is not re- 
quired by statute or regulation to include all of the land leased 
during the original 5-year term, and an application for extension 
covering only a portion of the leased lands may be allowed, all 
Jelse Deb e TeQU Ales 2 kee tee oe eu ene ee 158 - 
9, An application for the partial extension of a lease under section 17 of | 
the Mineral Leasing Act, as amended, is not improper, and a re- 
linquishment need not be filed to terminate the lease as to the lands - 
for which an extension is not desired, as the lease terminates by 7 
- operation of law at the end of the initial 5-year term in ne absence. 
of-an application for extension_......-..----.----_-------- ~~ 158 
10. The filing of an application for a single extension of a noneompottive rae 
: _ lease under section 17 of the Mineral Leasing Act, as amended, 
ia _ segregates only the lands leased during the initial 5-year lease term _ 
_ which are included in the extension application, and the remaining 
- Jeased lands not included in.the application become available for __ 
- new offers upon the expiration of the 5-year term of the lease_:.. -158 © 
' 11. Offers to lease lands which were at the time of filing open tothe filing 
__ of such offers are entitled to prior. consideration over offers filed... 
at a later date, following an interim when the area was closed to. .... 


the filing Of Such: Offers. 2. Veen faces Gone ets Socata. _ 256 _ 


12, Where oil and gas offers are rejected because they. did not draw top. | 
priority at a drawing of offers simultaneously filed and new offers 
are filed before the first offers are withdrawn or the time period 
has run for appealing from the rejection of the first offers, thenew | 
offers must, be rej jected if they together with the first. offers exceed 


- the acreage limitation prescribed by regulation.....-.--.--_--- | 326. ie 


13, The Secretary of the Interior can reject an offer to lease for oil and 
_ gas. when he determines that such action is in the public interest 
even though the land applied for may have been open to oil and gas 
leasing when the offer was filed_____--.-- PI epee mati core eee | 
ASSIGNMENTS OR TRANSFERS : | oe a | 
14. An assignment of a partial interest in an oil and gas lease cannot be | 
approved until all the requirements of section 30(a) of the Mineral 
Leasing Act, as amended, and the pertinent regulations have been 
met, and when approved it will take effect as of the first day of the 
lease month following its proper filing in the proper land office... 169 
_15. A partial assignment of a noncompetitive oil and gas lease which - 
covers land patented by the United States with a reservation of the 
oil and gas cannot be approved until a bond for the sic of | 
the surface owher is filed 220/000 wos ncad soeace co elwedetnneeen —~-169 —| 
16. Since in order.for a lease to become peewee through actin as= “ 
-signment and thus become entitled to the extension authorized for 
‘segregated leases, a partial assignment affecting it must be filed _ 
_. while there is still one month remaining to the lease term, where 
a the requirements for filing a partial assignment of a noncompeti-— 
‘tive oil and gas lease are not met before the end of the next to last | 
eee of the lease term, the assignment cannot be approved anew - 169, 


A 
e 
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“OIL AND GAS LEASES —Continued 


"BONDS | 


same land was filed before the lease was issued. _.-.~ ~~ 4 


- 19. The cancellation of an-oil and gas lease pending on appeal. after the. . ahs PCE 
passage of the act of September 21, 1959, protecting the rightsof - - 


bona fide purchasers of oil and gas leases must be set aside where 


- . Page. . 

17. The provision of fhe act of f July 17, 1914 requiring that : a bond. be eo tae 

- filed with the Secretary for the protection of the owner of surface at, ee 
: rights. before prospecting can be undertaken requires that such _ 
-. a bond must be filed before a noncompetitive: lease-can be issued a 

or an: assignment. Nes enue ai Dh terteas Be cee cle 
“CANCELLATION | | a os SS 
18. “An oil and gas lease eee in violation of the 640-acre imitation rule : 
Is properly canceled when a subsequent. proper. application: for ane 


169 


. the record shows that there is pending an assignment of the leaseto fs 
- a person who the lessee asserts is a bona fide purchaser, until the _ 


validity of the assignment, the status of the assignee as a bona 
- fide purchaser, and the applicability of the act of September 21, 


1959, as amended by the act of pepbembar 2, (1960, have been. | 
_ determined. - .- Jieueaeaeee eee ee ee Benes Sees wee 


CONSENT. OF AGENCY 


| | 20. Where the Secretary of: Defense determines upon conauliation with’. | 


the Secretary of the Interior, pursuant to section 6 of the act of 


February 28, 1958, that mineral exploration of a military reserva- 
tion is inconsistent with the military use of the lands, offers to = 
' lease such jands for oil and gas must be iia ae aes ae 


DESCRIPTION OF LAND. 


| 21, The determination | as to helen lands poi for i in an. oil ‘and gas. : 


lease offer can be included in a 6-mile square is made on the basis 
_ of the offer as it is filed and where it is clear that the lands applied 


285 


48 


_ for cannot be included within a 6-mile square, the offer must be .._ 
7 rejected in its. entirety despite the fact that the part of the land | 


i applied for which causes the offer-to violate the 6-mile square rule 
is inadequately described and the offer would be rejected as to it 
in any event. 


ER AE Se, Se NE A IER a PE RR A RR I ep A ee i ot _—— we ee ee ee 


a DEVELOPMENT CONTRACTS : bee = - 
| | 22, “An operating agreement submitted to the Bareaa of. Tand Mena e | 


8T 


ment for approval as an operating agreement and approved by _ 
the Bureau, and not by the Secretary, as such will not later be . _ 


-- gonsidered to-be a development contract, which can be approved - 
only by the Mecebary i. 252-4 boos ek ee Ener eeee 
_ DISCRETION TO LEASE iy he go : er a 
- 23. The Secretary of the Interior may, in his discretion, refuse to lease | 


314 


land reserved for a particular purpose but subject to leasing under a 


; ' the Mineral Leasing Act where such leasing would be incompatible 
- with thé purpose for which the land is reserved____- te ee ae 


- 24, An application for an acquired lands noncompetitive oil and gas 


a eee 


- lease is not properly rejected as not being in the ‘public interest oh 


- where the United States acquired the land subject to the reserva- | 


tion in the grantor. of a perpetual royalty of 124% percent i in the oil, 
_ gas, and other minerals produced from the land, merely because, 


upon production from the leasehold, no royalties would be payable ie 


eee 624859629 
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OIL AND GAS LEASES—Continued 
DISCRETION TO LEASE—Continued 


to the United States as the fovea reserved to the: grantor are 


‘deductible from -the total 12%: percent royalty peyable to the 
United States under such a lease... 2-2-2 5-2 eee ek ee 


not deprive the Secretary of the Interior of his authority to decide 


in his discretion whether it is.in the public interest to issue oi 7 
291. 


_ and gas leases for certain areas of the public lands_-.______- = 


Page | 


: 322 
| 25. The 1946 amendment to section 17 of the ‘Mineral. ee Aah did 7 — 


26. The Secretary of the Interior can reject an offer to lease for oil and =" 


gas when he determines that such action is in the public interest 
even though the land applied for may have been open to oil and 


gas leasing when the offer was.filed._..__.-____2-__u ei ee. | 


n 27. The agreement signed by the Secretary on July 24, 1958, Albein€ 


part of the Kenai National Moose Range to oil arid gas leasing 


was not issued pursuant to. the Seeretary’s authority to withdraw 
public lands but in the exercise of his anerelaonsey authority to 
~ Issue oil and gas leases.____ pre eae ere ae Sein 


y DRILLING ee 


_. 28, Where, before the’ end of the initial 5 yeat term: of. competitive | 


991 


291 2 


leases, an order. forbidding drilling on the leases is. issued, . the. - | 
fact that the order is in accordance with a stipulation whichis _ . 


a part of the oil and gas lease does not preclude suspension of the eee se 


leases in accordance with section 39 of the Mineral Leasing Act. 
, EXTENSIONS 


S en 29. An assignment. of a partial interest in an oil and ras igen Gactick be | 
| > approved until“all the requirements of section 30(a) of the Min: 


eral Leasing Act, as amended, and the pertinent regulations have .. - 
been met, and when approved it will take effect as of the first 


"day of the lease month following its proper filing in the proper a ee 
169° 


CanOVGHICCi 6 sede eo ee ea eee tea de cecees 
— 30. A partial assignment of a noncompetitive oil and gas lense which 


covers land patented by the United States with a reservation of 
_ the oil and gas cannot be approved until a bond for the ae | 
e tion of the surface owner is filed___.__._-- as ae pe Tee , 
$1. Since in ordér for. a lease to become segregated through: aia as- 
- signment and thus become entitled to the extension authorized - 


169.. 


. for segregated leases, a partial assignment affecting it must be -- - 


~-- filed while there is still:one month remaining to the lease term, 


* where the requirements for filing a partial assignment, of amon- — 7 


- competitive oil and gas lease are not met before the end of the 


“next. to last month. of the lease term, the assignment cannot be Seen 


/ approved____---.-_--~.-+----- +--+ psn ee woo 8 = 
32. An application for a single extension of a noncompetitive one under. : 


i 2 


section 17 of the Mineral Leasing Act, as amended, is not:re- 


quired by statute or regulation to include all of the land leased 
- during the original 5-year term, and an application for extension 


covering only a portion of the leased lands may be cea aus 2 
158. 


2 Blse Deine TeAUlar-s62t6260 See oe ete te tee sate 


33. An application for the partial extension of a lease under section Le * 
of the Mineral Leasing Act, as amended, is not improper, and a - 


[ ~ relinquishment need not be filed to terminate the lease as to the 


lands for which an extension is not desired, as the lease termi- 


_INDEX- DIGEST — OS tt = 


OIL. AND GAS LEASES—Continued 


_ EXTENSIONS—Continued a ee ee ae. oe 


nates by operation of law at the ‘end of the initial S-year term in” wt # 
the absence of an application for extension___. Rete eee eer - 158 
1 B4. ‘The filing of an application for a single extension of a toncompetitive 
lease under section 17 of the Mineral Leasing Act, as amended, 
segregates. only the lands leased during the initial 5-year lease. 
term which are included in the extension application, and the re- 
maining leased’ lands not included in the application become 
available for new offers upon the expiration of the 5-year term of e 
© UNG: IGA i geod eee Boe eee uk a ore 158 
35. Where the nonproducing and producing portions. of a leasehold are ..- —. 
separated into segregated leases upon unitization of only the non- 
producing lands at a time when the parent lease is in its extended 
. term because of production, the term of the segregated, unitized, 
-nonproducing lease does not expire as long as production con- 


 tinues on the nonunitized portion o the lease__...-_- aes 7 180 


LANDS SUBJECT TO i 


36. Where the Secretary of Defense determines upon onsultation with | 
the Secretary of the Interior, pursuant to section 6 of the act of 
~ February” 28, 1958, that mineral exploration of a military reser- _ 
- vation ‘is inconsistent ‘with the military use of the. lands,. offers 
| to lease such lands for oil and gas must. be rejected_____- eoaeos 48. 
e oa The filing of an application’ for a single extension of a noncompeti- ~ 
a _ tive lease under section 17 of the Mineral Leasing Act, as amended, 
a ‘segregates only the lands leased during the initial 5-year lease. 
_ term which are included in the extension application, and the — 
_ remaining leased lands not included in the application become 
_ available for new offers upon the expiration of the 5-year term of | .. 
si GON R SE ast cate alte Mie Ne ea eG hs tree et 158 © 
38. ‘Public land withdraws for the protection of wildlife is. not thereby _ 
removed from the operation of the Mineral Leasing Act and, in: ~ 
the absence of affirmative action by the Department closing the 
area to oil and gas leasing, offers. to lease the land for oiland gas 
. purposes money: “Wo vit OC a ot iol So cee NA ih cle Se - 2565: - 
39. Land’ within an outstanding oil and gas lease is not. available for | 
| «eee and an application which covers less than 640 acres of 
‘land exclusive of such land and which does not include adjoining 


land available for este should be rejected pa Oe ies See eee 285 


OPERATING AGREEMENTS 


40. An operating agreement submitted to the Bureau of end Manage- 
~ ‘ment for approval as an operating agreement and approved by 
the Bureau, and not by the Secretary, as such will not later be 
considered to be a development contract, mae can be approved 
only, bythe: Secretary 3.62 cee we Ge duese ioe een 314 
41, In & computation of chargeable acreage under the acreage limitation . 
provisions of the Mineral Leasing Act, an operator of federal 
land leased for oil and gas purposes is chargeable with an acreage 
| commensurate with its ownership of leases subject to.the oper-... 
ating agreement and with the portion of the acreage of other - | 
_ leases. which corresponds to its interest in such leases measured 
-_ by its proportionate share of the production from such leases, if 
it does not have such effective direct control over the develop- — 


tae eB a? sae eee INDEX-DIGEST 


OL AND GAS LEASES—Continued Pe Fs : a % 
OPERATING AGREEMENTS—Continued = ~~ Page 


~ ment of the leased lands that it must be charged with the acreage | | 
therein as the real party in interest-_._.-___.-_---2------... 7 315 


“42. An operator under an oil and gas lease, whose rights to develop the 
land and dispose of the oil and gas produced.are dependent upon 
the consent of the record title holder, does not have such effective 
_ direct control over the leases that it must be charged with the . 
acreage therein as the real party in INCEROSb Boies eee 315 


PRODUCTION 
43, Where the non-producing and producing portions of a leasehold - 
_ are separated into segregated leases upon unitization of only 
the non-producing lands at a time when the parent lease is in its 
| extended term because of production, the term of the segregated, 
- unitized, non-producing lease does not expire as long as production _ : 
continues on the non-unitized portion of the lease_.--.----~-- 180 | 


eo RELINQUISHMENTS ee 0 PN as 
cape 44. An application for the partial extension of a lease under section 17 

| of the Mineral Leasing Act, as amended, is not improper, and a. 
relinquishment need not be filed to terminate the lease as to the 
lands for which an extension is not desired, as the lease terminates — 
by operation of law at the end of. the initial 5-year term in. the 


absence of an application for extension....._.------ eee OS a 


RENTALS: 
45, Offers to lease lands in Alaska filed prior to and Sena on ie 3, 
1958, are entitled to the benefit of section 10 of the act of July 3, 
1958, notwithstanding the fact that action on such offers. DAG 0 
a been suspended by the e Department_...--~--------+ ete 256 
.. ROYALTIES | oe lg See 
46. An application for an seared lands aéncbuipatiive oil and gas | 
lease is not properly rejected as not being in the public interest . 
- where the United States acquired the land subject to the reserva- 
tion in the grantor of a perpetual royalty of 1244 percent in the © 
oil, gas, and other minerals produced from the. land,. merely... 
; because, upon production from the leasehold, no royalties would: 
__-be payable to the United States as the royalties reserved to ‘the . 
grantor are deductible from the total 121% percent royalty payable we 
_ to the United States under such a lease.__----.-.---------- 322 


640-ACRE LIMITATION : : 
47. Land within an outstanding oil and gas wade is not available for 
leasing and an application which covers less than 640 acres of land: 
exclusive of such land and which does not include oa) oining land 


available for leasing should be rejected__.-_..._2..._-..---.-- 285 as 


48, An oil and gas lease issued in violation of the 640-acre limitation oe 
rule is properly canceled when. a subsequent proper application — . 
for the same land was. filed before the lease was issued__...-_. 285. vas 


- SIx- MILE SQUARE RULE 
49, An acquired lands oil and PAS iets offer filed on ee 28, 1955, 
describing lands which cannot be encompassed within a Smile, | 


* square aut must be rej jected__- Sse eee eae ee ciceeseses “SG, er 
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“om AND GAS LEASES—Continued et 
| SIX-MILE SQUARE RULE—Continued _ os Se 


50. The determination as to ‘whether lands applied for i in an oil and gas - es 
: ‘lease offer can be included in a 6-mile square is made on the basis . ae 


Page 


_ of the offer as it is filed and where it is clear that the lands applied - 7 
- for-eannot be included within a 6-mile square, the offer must be... 
rejected in its entirety despite the fact. that the part of the land... 


ey applied for which causes the offer to violate the 6-mile square rule : = 
lis: inadequately described:and the offer would be rejected : as to at ede we 
87. 


in any event......--:--~---- oe een 
_/SUSPENSION ‘OF OPERATIONS AND: PRODUCTION. . 


BL. An order prohibiting drilling on oil and gas leases: in‘the interest ot | 


Ra Be preventing: waste of. potash ore is in the interest of conservation; _ os 
coe ie “and, in accordance with departmental regulation 43 CFR 191, 26, ai 


‘the ‘terms: of the leases and the rental payments thereunder may 


be: suspended under: section 39. during the life of such. an order : 
even if there is no well capable of producing on the leasehold __ ooo 
82, Where, before the énd of the initial 5-year term of competitive 


leases, an‘order forbidding drilling on the leases i is issued, the fact. _ 
that the order i is in accordance with a stipulation which is a part | 


of ‘the oil and gas’ lease does not preclude suspension of the leases _ 
~ in accordance with’ section 39 oe the Mineral ‘Leasing Act.._-- = 


ce ‘TERMINATION 


58. An application . for the ene extension of. a eae. uundes sestion 17 | 


of the Mineral Leasing Act, BS. amended, is not improper, and a 


~ yelinquishment need not be filed to. terminate the lease as to thes 
_ lands. for which an extension is not desired, as the lease terminates 


_ by operation of law. at the end of the initial 5-year term in the 


.... absence of an application for eee ey 


oe UNIT AND COOPERATIVE AGREEMENTS 


ge -_ 


aa Where the non-producing and producing peeions of a leasehold are = | 
/  . separated into. segregated leases upon unitization of only the non- - - 


_ producing lands at a time when the parent lease is in its extended — 


~ term: because of production, the term of the segregated, unitized, 


rp aes pealcne lease does not expire as long as. production. con- * 
“180 — 


| tinues on the non-unitized portion of the lease eee ee te Se 


- PRACTICE BEFORE THE DEPARTMENT 
. GENERALLY — 


1. When a person. not authorized to practice. before the Heveviiene | 7 
takes an appeal to the Secretary on behalf of ‘another and is in-— 


4 ormed by. the Department ‘of the requirements for practice before 
the Department and fails to show his qualification under ‘the = 


requirements, the appeal will be dismissed. sheen ete aoe 


| "PRIVATE EXCHANGES. 


_ PUBLIC INTEREST 


aA ‘Private exchange applications 2 are properly rejected sina the offered | 


. Jands are situated within the limits of an Air Force range and fee 


~ title to the lands is: not required for purposes of the range and: 


. there are no compelling reasons to acquire the offered lands to 
- ‘augment. any long range Federal: resource management, program ; 
eae, such aes are not in the pues interest -----..----~----- 


156 ~ 


BOP Fe a ees, INDEX-DIGEST 
- REGULATIONS - 
’ INTERPRETATION _ ; 
‘1. An ambiguous regulation Sanit be relied. upon as ; an administrative 


- interpretation -_.-..-----.---~---- Salts oot Nes Und awe ee eae 
= RIGHTS-OF- WAY | | | 


ACT OF FEBRUARY. 25, 1820 
1. Section 28 of the Mineral: Leasing Act, as niGndéa. is the oak statu- 


tory authority for the granting of rights-of-way across public 7 


- lands for-pipe-line purposes for the transportation. of oil or natural 
_ gas and such rights-of-way may be eranted only se) the condi- 
Salona Sey forth Tere ee fo ed Be il eh ia 


line purposes for. the SL eEnOL avon of ou or natural ee ACTOSS 
the public Ua see epee nen od ai ge ee a toa act 
3 ‘While the Department will not refuse to grant a Saclay a.CTOSs 


i public land for a natural gas. pipeline in anticipation that the. 
_ holder of the right-of-way will violate the common carrier obliga-. | 
tion imposed on the holder of such a right-of-way by section 28 | 
of the Mineral Leasing Act,.the Department will state its. view 


as to the meaning of the. obligation so that it will be. clear: “upon 
what basis the Department is issuing the right-of-way and will 
_* seek compliance___--..-. Ge MS ile IAs eee Ne A ee ees 


4. The common carrier provision and ie. common - purchase provision: 
of section 28 of the Mineral Leasing Act express separate obliga- 
tions; the common carrier provision requires at a minimum that. 


the holder of a right-of-way for a natural gas pipeline construct 


Page | 
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2. Sion 29 of the Mineral Leasing Act does not confer upon the Bem : * 2 
tary of the Interior any authority to grant rights-of-way for pipe-— 


187 


* 435. 


and operate it to carry the gas of. another without limitation ‘as - ; 


to whether the gas is produced from Government land... ae 


“RULES OF PRACTICE 
GENERALLY 


ea a decision of.a contracting officer Keannot be ‘pentad’: as a final. deci- 


sion” when contracting officer fails to comply with Departmental 


Manual and Federal Procurement. Regulations__-...--..------ | 


2. Decision of the contracting officer must be supported by evidentiary 


. facts. ‘These facts should be stated in sufficient. detail to enable ~ 


435 


329 


the Board, as well as the contractor, to understand the basis- of : 


the contracting officer’s decision Siecas itis Basie Aetna me 


APPEALS 
Generally 


3. The Board will be strict in. ‘dceennie: whether a acini netsan 
| was mailed within the appeal period, but liberal in determining 


- .  apethar a, particular writing constitutes an intent to appeal. ____ _—_. 

_ 4, The Board of Contract Appeals lacks jurisdiction to reform contracts, 
| but has jurisdiction to interpret contracts__._...-.---_-------- | 

5. In assembling appeal file contracting officer must. inciude. “@orre- = 

| -spondence and other data material to the appeal.” 43° CFR 4.6.0°" 


6. Where a request for reconsideration of a decision of the Board is not 


. persuasive of error by the Board, the decision will be affirmed. 


_. Where the Board finds on reconsideration that its prior decision 


_ -was in error as to.the amounts equitably. payable under a labor — 
- escalation clause, the Board will modify its decision accordingly. 


-329-° 


363. 
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ae RULES: OF PRACTICE—Continued se 
APPEAIS—Continued ‘ , 
- Generally—Continued 


‘Page. 3. 


| os 7. Where a party fails to make a timely. request for. reopnatdlatittion of the. neo ee 
: -adverse portion of a decision of the Board, the matter so decided . ; 


- may not again be considered in a: subsequent eas based | on 


other. claims - Se Ne Se eee ao ee ee eee ume. a) 


Digmissal 


8. A motion by the er eat for civigeeal of an appa on the 4 
grounds’ that the. contractor failed to: give. timely written notice 
of the. cause of a delay in performance will be denied, where it. 


appears that the contracting officer had BHOr actual snowiedee of 
- the cause of the delay__....s-.--+.1--2-2-------2--- Lea ee 


9. Where the ‘Government failed to cause. clearance. work to be per-_ 
formed by others as provided by the contract so. as to make the 


work site available to the contractor, the latter’s claim for damages 
caused by the delay will be dismissed as being. a claim tr breach 
of ROTA einen es oe he Peete Tans ee 


348 


145 


145 


404 An appeal will not be dismissed where the site for disposal of exca- 


_ vated material as provided by the contract specifications is: made . 
unavailable to the contractor and the later, selection by, the — 


Government of an alternate site creates an issue of fact as to the 


existence of a constructive change order__._...-------------- . 


| 7 li. There is a strong presumption that a notice by mail, properly 


stamped, addressed and mailed, was received by the addressee. | 
- Denial of receipt by the’ Government does not successfully rebut 
_ such presumption, but creates an issue of fact, requiring denial of 


a motion to dismiss the appeal 


me ee ee eet ee eee eee ee ee ee ee ee ee 


12, An appeal must be dismissed as ‘untimely when filed subsequent tO. 3" e. 3 
_ OP ABS: 55. 
, 13, Claim must be dismissed since the Federal Tort Clainis Act Sfespis a | 


the expiration of the appeal. DCTIO xe re eel a et 
admiralty claims. Neither the Suits in Admiralty Act nor the 
Public Vessels Act authorize the Secretary of the Interior to 
consider, ascertain, adjust, determine, settle, and compromise 


ae admiralty claims caused by a public vessel of the United States. . 
— 14, When a person not authorized to practice. before the Department 


takes an appeal to the Secretary on behalf of another and is in- 


_ formed by the Department of the- requirements © ‘for practice e. 


before the Department and fails to show his qualification under 
the requirements, the appeal will be dismissed 


i ee ey 


15. The Board does not have jurisdiction to administratively determine . 
appeals involving breaches of contract. Such apes: must be | 


os GISMIISSOG 5.2 ee Be acon nee ee 
“16. Where a contractor who has filed a notice of appeal requests that the 


appeal be held in abeyance while attempts are being made to — 


us | ae 


109 


47. 


85 


148 


settle the controversy by negotiation, the appeal will be dismissed, aan 


. but without prejudice to its subsequent reinstatement i in the event _ 


ov ; the. controversy is not.so.settled 


ert tr re tre rr ere ee ee 


‘ 17. An appeal will not be dismissed for technical defects consisting of the se 
inadvertent omission of the corporate name of the contractor in 


. the appeal papers and the substitution therefor of the name of the 
- eontractor’s representative and employee | 


BG 
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19. 


_INDEX- DIGEST 2 


eee RULES OF PRACTICE—Continued 
' APPEALS—Continued 


_Dismissal—Continued | - me Ee ee 


- does not indicate an intention to abandon appeal, and i issues are 
. determinable from: notice of appeal, findings of fact and decision 


_ of contracting officer, claims of appellant and evidence submitted a8: 


by it prior to contracting officer’s decision.-._.--.-_.--..2---- 


The Board will dismiss an appeal with prejudice where the parties 
_ agree to that effect by eee demise inne eee, 


ft. 


_ Effect of ; : m4 
Additional claims first presented | in ‘appellant’ brief are siteide the’ | : ae 


20. 


ai. 


hx 
22, 


jurisdiction of the Board, and will be remanded to the contracting 


_.. officer-for. (etisON se coh keel Uae ees a ee 
Additional claims as to furnishing of notice by contractor, first pre- 
» sented after appeal and not considered by contracting officer, will © 
| be remanded to contracting mee for issuance of Bndings of fact — 
SY BING OCIS ON a. ete Bt a oe arti ole - 
A new claim first presented in sppallant's brief i 15 outside the jurisdic- : 
_ tion. of the Board, and will be remanded to the contracting officer. 


Z ie for decllots cer teaee ate teat ek eee ee sete 
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OT, 


Extension of Time 


| Page 
Board will ‘not: dismiss appeal in situations where action 1 6f covalent: . | 


108 


164 


Miscalculation on part. of the contractor as to the date of expiration _ - 
~ of hie appeal period is insufficient to affect the running of the 


“ appeal period.” The Board is powerless to extend the appeal | 
: period after i it has elapsed_.--..---.----- aoe eee eee ne a 


| Hearings | . 3 , — 
A hearing upon a contract appeal i is tot ‘made inadequate penne ca aes 
.. oral argument was had before a person who does not participate 


133 


--in the decision of the appeal, where the. persons who.do participate |. 


-- have before them notes. containing the. gist of the oral argument 


in addition to the: written briefs of the parties._...----.---. sie oe 


Statement of Reasons 


Where the only. reason stated by § a contractor for the taking of aD - : 


appeal is a failure by the. contracting officer to provide certain in- 


i) 


- formation, and where the contracting officer thereupon undertakes a 


- to provide such information, the appeal will be dismissed as moot. 


Tf, however, the circumstances show that it would have been diffi- . 


_. cult for the contractor to frame an adequate statement of reasons ot 


: without. having the requested information, leave to reinstate the 


Timély Filing 


A notice. of spend Coens filed is not: validated ee iy the | 
: subsequent issuance of a decision by : ‘the contracting officer ee 3 
the same subject as that covered by the notice- seo whe tae ee = 
The Board will not dismiss an appeal, and will consider it to be filed - 


_ timely where an ‘action taken by the contractor-appellant within 
the appeal period indicates its present, intent to appeal to higher 


appeal within a reasonable time after receipt of even ‘information at 
: _ will be. rontely in the order of rae’ cae fue Exe Nees emis 2: 


a 


138 


authority. - If that action is followed by formalization: within a ao 


= -INDEX-DIGHST, 
: BOE OF. PRACTICE—Continued | 
_ APPEALS—Continued: es 
| aimely Filing—Continued 


| _ tion as one. of the factors in arriving at the conclusion that : a. letter 


a> a (tak on 1 
4 


| page 26% 
_ reasonable time, ‘such formalization will ie a, into ‘pousiders< Bins ie 


_ of dissatisfaction or protest constitutes a timely appeal within the. 


meaning of the.‘‘disputes”. clause. The wording of the “disputes” ie 


_ clause itself indicates, under,the circumstances, the Present: intent ote 


to appeal to higher. authority.-.-.--1--. rey aha ee pe ge = 


peels 
28, A petition. for the reopening of-an Indian. heirship proceeding more | 3 
- than sixteen years after the Department determined, the heirs of. 


_ the Indian decedent must.be denied on the ground it was not sub- 


. ee mitted, within the period of time prescribed i in the departmental 
_ probate eeeulatione. Dose eeseeetentecr eteetece eke aL ekoree 
| EVIDENCE Earn | a 


a 29. Where the. santeatiig officer’ S findinas: are ‘paged on @ sieteaaon 


262 


. that subsistence payments are included in increased wage rates — 


~ and are therefore not: éligible for escalation payments, because. 


‘previous union labor agreements with the contractor contained — 


’ subsistence provisions which were absent from the new.union 


t-Jabor agreements: providing for increased wage. rates, such pre- 
- sumption is founded on circumstantial evidence and is rebutted | 


- by the contractor’s evidence that subsistence. requirements had! vc 


' ceased as to his’ employees’ who had: been provided with housing 
‘and other’ facilities’ and ‘who had: become’ residents -at the job 
site, and further evidence that the increased wage’ rates were 


«essential to settlement ‘ofa prolonged: strike. and for. attracting a < 
ae - ‘sufficient labor supply to the job ‘site ‘in’ a.desert area-...._----- i 
. "30. There is a strong presumption that a notice. by mail, properly... :' 


3 oe addressed and mailed, was received ‘by the addressee. om 


_. Denial of receipt-by. the Government does: not successfully rebut 


such presumption,. but. creates an issue of fact, pee. denial - at 


_of a motion to dismiss the appeal... 1-2... ---- pei yn ene eee 


a “31. Where a contractor alleges that it is entitled to. athien Sensor 


109. 


of time for excusable. delay in addition to period allowed . by 7 ee 
contracting officer, put fails to sustain: its burden. of proof by | a 


‘submission of evidence to support its allegations, the Eee . a‘ 
' of the contracting officer will be’ presumed + to ‘be: correct. ia ee | 


GOVERNMENT CONTESTS __ ) 7 

; oe: Where an. administrator: of ‘the: estate of a aepeased locator of min- 
: ing» claims. answered each and: every , allegation in. complaints. 
filed by the Government against the validity of the claims and 


| where, because of lack of knowledge, the administrator neither 
- admitted nor denied the material allegations thereof the answers’: -! 


will be deemed to be denials of the allegations and’ hearings will 
‘ be held to determine the. erie of, the claims. a oo 


33. Where, a fence has’ been held ‘on instructions of ‘the Director, 
: Bureau of Land Management, to determine’ factual matters: in 


” B4t 


183 


“~ gonnection with an application for an ‘Indian allotment and: | : 


where ‘the: protestant whose allegations were ‘instrumental in 


__gausing the hearings 1 to Pe. held is not notified of the Trea ms 


—- 84 ee Pe INDEX-DIGEST 
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_ RULES OF PRACTICE—Continued. 
“HEARINGS—Continued 
_ and thereafter | submits affidavits contradicting in all ‘material 


“matters the applicant’s statements, the affidavits: cannot be made | 


Me «part: ‘of-the record,-but the :hearing - will be Eenpened ac. Rennt : - z 
| 248 


the protestant to. submnit evidence -_---- BN al eh ie a ee 
PRIVATE CONTESTS | a eae . Oe 8 
34. Under the Departmental regulations governing avai. ‘contests, 

| a sufficient contest charge against a homestead entry must allege 


: facts which, if proved, would require cancellation of the entry... 
na 35, An allegation in a private contest that a settler on unsurveyed land | 


Page 


100 


“has not posted his entry adequately for the public to be aware — 


of it?? and “has not blazed a trail or corner markers to said 
property” is a sufficient allegation that,-the. settler: has: failed ‘to 


-. mark the -elaim’ by. permanent ‘monuments at each corner as ~~ 


required by the statute eure. settlement on ‘unaurveyed . hoes « Sask 
| 100: 
86. A-contest complaint which alleges as a. ane ae contest the fact 


: land in Alaska_.__.- ASE, TES ee to, Se SORE IE EE CR See 


» that the entryman has failed to file timely final proof is properly 


fae dismissed because that reason is shown upon the records ‘of the 


~Bureau of Land: Management and a contest must be based upon 
‘a reason not so shown____-__---.- Sadek a aD tease ae cee ial aes 


ye Under ‘departmental regulations ° governing private contests; a con- 
test charge which is defective because it offers as a ground for 


he contest:only a reason shown upon the records of the Bureau 


cof Land: Management is not cured by the allegation that extrin-- 
sic facts: are. necessary to prove the correctness of the charge 
_ where the extrinsic facts are not’ Bet out as aia for. the contest. 


' SUPERVISORY AUTHORITY OF SECRETARY | 


38. The Secretary of the Interior may in the exercise: of his ee 
— ; authority assume jurisdiction -over' a case pending on appeal. 
“before the Director of the Bureau of Land Management with- 
— out. awaiting a decision by the Director and ‘subsequent appeal 
_ from that decision_--.---------- eee Sent oe eee. Gee f 


SCHOOL LANDS 
- INDEMNITY SELECTIONS | , 
Be The right of a State to select ube land as sae for losses in a 
fractional township of ‘specific sections named in a grant of school 


269 
2690 


lands to the State is measured by the acreage to which it is entitled ~_ 


computed | in accordance with R:S. 2276, as amended, less the 


acreage of the school lands in Place i in the fractional township. cae 


SECRETARY OF THE. INTERIOR 


1. shania to Article IV, Section 3, Giaiise 2. of ine Foden Constitu- | 


_ ‘tion the Congress may jesielate for the reasonable protection and 
use of lands held by the United States. in a-proprietary status, 


including the imposition of criminal sanctions... The Act of August. | 
25, 1916, .as, amended (39 Stat:/535; 16°U.S.C:, sec. 3) authorizes: a 


53 


; the Secretary of the Interior to promulgate rules and regulations oe 


' reasonably related.to the protection and use.of such lands “under _ 
. ‘the jurisdiction of the National Park Service’... | 
2. The Secretary of the Interior has authority to make a temporary . 


- 


withdrawal of ceded Indian lands from all forms of disposition 
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| under the public land laws, including the mining laws, apart a 


- from: the statutory authority vested in bim by the act of dae . 
626. 1O10: as emmended 52 i eee te ee a we 7 


“Be. The Secretary of the. Interior. (or, his delegate). has. authority to’ sus- 
7 ‘pend: desert land. or other entries when he: considers we ‘circum- 
stances to warrant such action___..____.-..22---2---2--e-e-e | 

4. ‘When payout of construction. charges occurs, then the release of ex- 
cess lands acquired’ subsequent to initial water service from re- 

_ gtrictions upon water service is not automatic but is within | 


Secretarial discretion. The exercise of such discretion must be — | 
id compatible: with the uaderlyans objectives of ‘the PeSlane MOR! | 


“SMALL TRACT ACT. 

« GENERALLY | | ae = 7 3 . 

4: Where. land. is classified as. suitable for disposition a8 & , small tract. 
pursuant to an application. filed by an applicant who gains a 
_ preference right to a lease or purchase of.the tract as a result of the 
classification, a mineral location made after the pap rentien was 
filed but before the land was classified becomes invalid__.-_- eee 

2. The fact’ that, land is covered by a:small tract: application. or. that. the 
Department. on its own initiative is-considering it for disposition 
as a small tract does not remove it from mineral location. __-_-_- 


3. Where the land office has been notified that land is under considera- | 


tion for small tract purposes prior to. the. filing of a small tract. 
application, the land remains open to mineral location and a later 


- small tract classification will not render invalid an’ otherwise valid | 


mining claim located Dror to that. classification eee = sults oe 


“STATE LAWS — | | _ | 
1. Where Federal reclamation are is not apeeio’ it will not be. ee 


sumed that a Federal statute was intended to supersede the exer- — 
-eise of the power of a State unless there is a clear manifestation 


of an intent todo 60... 2-aectves-esecenst Bene piece seiesion 


“STATUTORY CONSTRUCTION | 
_ GENERALLY 
1. The phrase ‘San Luis Unit,” as used i in veestion 1 of the ‘Act of an une 3, 
1960 (74 Stat. 156), does not include any lands outside the Federal 


1900 
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BS 
. 39: 


San Luis Unit Service area. The phrase does not.emibrace the = 
State service area.. The. provisions of ‘Section 1 of the foregoing: - - 


Act, requiring the application of reclamation law to the “San 


» Luis Unit,’’ requires application. of reclamation law. only to the 7 


7 Federal Sart Luis unit service.area_.__:--- .-_-_ ee en | 


2. The practice of an executive department will not be permitted to PE TE 
«B74 


defeat the obvious purpose of a statute_-____ eee eer ae 
_ ADMINISTRATIVE CONSTRUCTION © . 


(3. The: -Departmental.. regulation. pertaining. B: -public. Jana entries, ’ 


43. C.F.R. 401.9, is based upon Section 3 of the 1912. Act. - ‘Such 
regulation cannot render nugatory the policy of Section 12 of the 
‘1914 Act, pertaining to the breaking up of large land holdings. - 

4, Departmental actions and statements regarding excess lands prior 
| to A947 did not for the most part consider aus Hon of. ea a 


‘ates 
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or early payment of construction charges; cue “nwolved question oe 


- as-to the effect of subsequent payments and assumed appli- a a 
‘eability of Section 3 of the 1912. Act. Such expressions, being i 


different from the problem presented under: the recordable con- » “tee 


| ~ tract requirement of the Omnibus Adjustment Act of 1926. — 
-. and under its. predecessor, provision, Section 12 of the Reclamation . 


Extension Act of 1914, have no bearing upon the applicability ne 


3 the recordable contract requirements of. Section 46 of the. 1926 | 
Act to repayment. contracts... _-__. EE ee ee ne ey ee eR eel 


6. The origin of the proposal to avoid the effect of Section 46 of the: 1926 


Act: rests upon the Associate Solicitor’ s Memorandum Opionion, 
-M-35004, of October 22, 1947, and Administrative Letter No. 
303 of the Bureau of Reclamation, dated December 16,. 1947.2 


ate 


“2ig7g° 


6. ‘The reliance upon administrative construction in the interpretation’. * 


. really one of doubt and where those to. be. af ected have: Telied 
‘on the: practical: construction _- Ai otE acetate NL cael ieee A a 


LEGISLATIVE HISTORY , ging: ie ai 
7: Congress had no intent in. tie enactment of the Act of August 9; “1912 ty 


. (of a. statute: is to be restricted to cases-where the: construction‘is: .; 


874 


(37 Stat, 265; 43 U.S.C. 541) to modify the. antispeculation ‘and* 


_ antimonopoly purpose underlying the excess-land Provisions of 


MUNG: TOO2 AC le hielo CBee ee he ee ee ne a 
8. The preconstruction requirement of Section 12 of the Reclarhation 
Extension Act of 1914 (38 Stat. 686, 689;. 43 U.S.C. 418) that — 


owners of private lands agree to dispose of all lands in’ ‘excess of 


the area deemed sufficient for the. support of a family, was 
‘designed specifically to cope with the special problem of initially ~ . 


a72 © 


breaking up excess holdings and of preventing owners of excess. ° 


lands from profiting by the existence of the Preis ject at the expense. 


of purchasers a ec aa acc alee a se ss at Se 


9g, Becton: 46 of the Act. of May 25, 1926 (44 Stat. 636, 649; 43 U. S. C. 


_423(e)), requiring that the holder of excess land execute a record- 


able contract as a condition to the receipt of project water is an 
extension of the policy embodied. in. Section 12 of the Reclama-' © 3 
tion Extension Act of 1914___.-- ee ae ce. 


372. 


10. The common denominator of legislative intent vouardine the San: Z 


~~ Luis legislation can be derived from the debates. - First, Congress, _ 
in the enactment of the 1960 Act, intended that no benefits were 


to be conferred on the State service area by: Federal investments 


. without carrying the burdens of Federal law. Second, Congress — 

- intended no encroachment on the right of the State to develop‘its | 

_ own resources, unless Federal interests could not be otherwise 
| Pe PlOveC led aas awe Me eee ea ee eee ek 5h 
f1. ‘Congress, in enacting the San Luis fepaiauone did not intend ine 
‘apply Section 2 of the Warren Act to’ the State service area 
_ because: the National. Reclamation: policy, which Congress im-: | 
plemented in the San Luis Act, is that the nerenee liniitation 


A Federal mv eoement Soak aE te pe Set Nee tet oe ceed ert eet. 


‘SURFACE RESOURCES. ACT 


__ INDEX-DIGEST. 


_ GENERALLY. ' 
L ih a .proceeding ie section 5(e) of the act’ of aly 23, ‘1955, to 


determine the rights of.a mineral claimant to the surface resources. 
of his mining claim, it must’ ‘be shown that there. has been a valid. 
- discovery within the’ meaning. ‘of the. mining. laws. made within, © 
the limits of his claim to prevent its being pubic ected to the’ terms: | 
and limitations of section £08 that ache. ssa ese Seeeean tls 7 


oS "VERIFIED STATEMENT : 


2. Where a mining claimant ane has received a 1 notice of publication 


3 is te - = : 
' . me! oy = a : : wai 
é es . . ‘ * : a ‘ Rios . 
ea) ee og a 
ne é . 
‘ 
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pursuant to section 5 of the act of J uly 23, 1955, submits a state- 


ment in which she describes the land as not petne within the area. 
of publication, her statement is properly rejected and she may 


~ not file an amended statement two years later in an attempt to 


3. A mining claimant. who files a verified statement. under section. 5 of | 


PORTS 


| preserve her rights to the surface resources of the mining cleiras | 


which are in fact. within the published | BTCA Sai eee ea 


the .act of July. 23, 1955, is responsible for the accuracy of the 
description of the: mining claims listed in the statement, and he 


' gannot. expect the land office to correct any error in the descrip- 


ANIMALS AND LIVESTOC CK 


1, The United States is not liable for the death of i resnoednw: a iciaily 
_ from poison on private premises, where the poison was intended _ 


for the eradication and control of predatory animals, and the 


Government personnel did not distribute the poison in & - willful, or 


reckless: manner _.._... gag is er es berett cle Leas 3 


‘ COMMON CARRIERS 


2. Where a Government employee operating automotive equipment ona 
| Government. railroad, after observing a private automobile parked | 
on the right-of-way dangerously. close to the tracks, causes & 


90-91. 
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- eollision by failing to approach the automobile’ at a speed that. . 


turns. out to be insufficient, the. United States is liable for the 


Se resulting damages to the. automobile; even though.its owner may 


-:) Where a Government employee operating Maiti aqacaean on 


“will. permit the equipment to be stopped if the room for passage | 


_ have been a trespasser in parking it on’ the right- of-way, and also — 
‘may have been contributorily negligent in parking it so close to 


une ae re ce ee ge rr ‘150-151 
" CONTRIBUTORY NEGLIGENCE a oe | ie : 


a Government railroad, after observing a private automobile _ 


parked on. the right-of-way dangerously close to the tracks, causes © 


* a collision by failing to approach the automobile at a speed that. Goa, 


— will permit the equipment to be stopped if the room for passage’ - 
turns out:to be insufficient, the United States is liable for the re- 
sulting damages to the automobile, even though its owner may 
have been a trespasser in parking it on the right-of-way, and also 
may have been contributorily negligent in parking it so close to | 


ne tracks. -.+-----------2--22--22--22-22-2+ eee 2eee ents 150-151 


_ TORTS—Continued | 2 8 3 | aa: 
“TRESPASS Se & “GA 2 = , ote oe. . © page 
oO 4. Where a Government employee operating’ automotive. equipnient « on. - 
a Government railroad, after. observing a private automobile — 
parked on the right-of-way dangerously close to the tracks, - 
causes a collision by failing to. approach the automobile at a 
~ speed that, will permit the equipment. to be stopped if the room 
for passage turns out to be insufficient, the United States. is. liable e 
. for the resulting damages to the automobile, even though its 
owner may have been a trespasser in parking it on the right-of- 
way, and also may have been contributorily negligent i in parking 


it so close to the tracks ..--~.----~-------2--------+ eaere 150-151 
“TRESPASS | | 
‘GENERALLY | 
1. Persons, locating hay maintaining mining inti on lands withdrawn ee ee 
from mineral entry are trespassing upon the Epp lands... _-- —, 190 


WILDLIFE REFUGES AND PROJECTS . | 
I. Public land withdrawn for the protection of wildlife is not thereby 
removed from the operation of the Mineral Leasing Act and, in 
the absence of affirmative action by the. Department. closing: the — 
area to oil and gas leasing, offers to lease the land for oil and | ‘gas a | 
purposes may be FLCC Sil te ee ae Be Shciiatecene. woo 


WITHDRAWALS AND: RESERVATIONS . 
- GENERALLY. | _ 
1. The agreenioné Pree by the Seekatanty'o on J aly 24, 1958, selodiig matt . 
of the Kenai National Moose Range to oil and gas leasing was 
not. issued pursuant to the Secretary’s authority to withdraw 
public lands but in the exercise of his. discretionary authority to . 
issue oil and gas leases - Bee A es AD eee eee “BOT © 


_.. AUTHORITY TO MAKE 
2. The Secretary of the Interior has authority to make a iemporacy 
i withdrawal. of cedéd. Indian lands from all forms. of disposition. . 
_under.the public land laws,. including the mining laws; apart from. - 
the statutory authority vested i in him by the act of J une 25, 1910, a 
as omen a eee Seeks Eaecatensasiades 190 
"EFFECT OF Ss - . | | 
3. Public land witharwnt for the. pietibe: of wildlife -is not Hieseby 
removed from the operation of the Mineral Leasing. Act.and, in the 
absence of affirmative action by the Department closing the area 
_ to ol and gas leasing, offers to lease the land for oil and gas pur- 
poses may be led tase tosin es Sees ae See es 206 
TEMPORARY WITHDRAWALS _ : Ve, _— 

. 4, The Secretary of the Interior has rere to make a temporary ae 
withdrawal of ceded Indian lands from all forms of disposition 
under the public. land laws, including the mining laws, apart from — 

- the statutory authority. sweated) in him by the act of June 25, 
7 1910, as amended. ---..---~~-------2+-~--po--sn anes ae Leek, 190° 
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. WORDS AND PHRASES. te "4. © makin, eee ee 
- 1. The term ‘ reservation,” as used in section 3 of the organic actof the = 
_ National Park Service (Act of August 25, 1916, 39 Stat. 535) re- | 
-. fers to the present use of Federal lands and not their source or | _ 
origin, that is, whether acquired lands or public domain lands... 273° 
“2, The phrase ‘San Luis Unit,” as used in Section I of the Actof June3, 
1960 (74 Stat. 156) does not include:any lands outside the. Federal 7 
- San Luis. Unit Service area: The phrase does not embrace the a 
_ State service area. The provisions of Section 1 of the foregoing - 
- Act, requiring the application of reclamation law to the “San 
Luis Unit,” requires application of reclamation law only to the » : 
- Federal San Luis unit service ATOR. — we --- een Oe eae 412 
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